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INTEODUCnON. 

The  practice  of  Conyeyancing,  as  conducted  in  a  solicitor's 
office  at  the  present  day,  comprehends  not  only  the  prepara- 
tion of  every  kind  of  assurance,  from  a  simple  indenture  of 
apprenticeship  to  instruments  of  the  utmost  importance 
and  most  complicated  nature,  but  includes  also  the  manage- 
ment of  every  transaction  connected  with  these  proceedings, 
firom  the  moment  the  relation  of  Solicitor  and  Client  com- 
mences, until  the  whole  business  is  brought  to  a  final 
termination. 

This  practice  forms  one  of  the  most  important  branches 
of  the  law,  and  to  discharge  its  duties  effectually  calls  for  as 
great,  if  not  a  greater,  versatility  of  talent  than  any  other 
branch  of  the  profession.  A  practitioner  in  conveyancing 
ought  to  be  well  read  in  the  best  ancient  and  modern  works 
bearing  upon  the  Law  of  Real  Property ;  he  should  possess 
an  acute  understanding,  quick  perc^tion,  retentive  memory, 
sound  judgment,  a  due  portion  of  vigilance  and  caution, 
and  last  but  not  least,  active  and  business-hke  habits. 
Fluency  of  speech  he  does  not  need,  but  he  must  know  how 
to  speak  about  the  business  upon  which  he  is  engaged, 
and  be  able  to  keep  a  safeguard  upon  his  tongue,  so  that 
nothing  nay  slip  out  heedlessly  wtiich  may  prejudice  the 
interests  of  his  client ;  and,  although  it  is  not  essential  that 
a  conveyancer  should  be  able  to  make  a  good  speech,  it  is 
absolutely  necessary  that  he  should  be  able  to  write  a  ^ood 
letter,  and  express  himself  clearly  on  every  subject  be  finds 
it  necessary  to  write  upon. 

All  the  above-named  qualifications,  numerous  as  they 
[p.  c]  B 
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appear,  ought  to  be  combined  in  a  greater  or  less  degree  in 
tne  same  individual,  in  order  to  make  him  a  good  practi- 
cal conveyancer.  No  one  of  them  taken  singly  to  however 
great  an  extent,  not  even  learning  itself,  will  make  up  for 
the  want  of  at  least  some  portion  of  the  other  essential 
qualifications.  In  fact,  we  may  meet  with  numberless  in- 
stances of  gentlemen  endowed  with  business-like  habits,  but 
possessing  no  more  legal  knowledge  than  they  have  picked 
up  in  the  course  of  practice,  and  a  cursory  perusal  of  Black - 
stone's  Commentaries,  and  some  of  the  leading  modern  prac- 
tical works,  who  discharge  their  duties,  if  not  better,  at  any 
rate  in  a  manner  more  satisfactory  to  their  clients,  than  their 
more  learned  brethren,  who,  notwithstanding  that  they  may 
have  treasured  up  in  their  minds  all  the  legal  lore  contained 
in  the  books,  from  Coke  upon  Littleton  down  to  the  last  work 
that  has  issued  from  the  press,  besides  being  conversant  with 
every  leading  or  important  case  in  the  reports  from  the  Year 
Book  down  to  the  present  time,  are  yet  deficient  in  the 
important  qualification  of  being  good  men  of  business. 

So,  on  the  other  hand,  those  possessing  the  reverse  qualifi- 
cations and  defects,  are  always  in  danger  of  making  gross  pro- 
fessional blunders.  A  clever  man  of  business  who  knows  little 
or  nothing  of  law  resembles  a  smart  practical  seaman,  well  up 
to  the  management  of  his  ship,  but  utterly  ignorant  both  of 
geography  and  navigation,  who,  confident  of  his  nautical  skill, 
approaches  a  strange  coast  that  is  encompassed  with  sunken 
rocks,  shoals  and  quicksands,  without  shortening  sail,  con- 
sulting a  chart,  or  even  attempting  to  take  soundings  with 
the  lead,  deeming  it  quite  enough  to  keep  a  sharp  look-out 
a-head,  and  trustmg  to  his  own  smartness,  the  dexterity  of  his 
crew,  and  the  handiness  of  his  craft  to  get  him  out  of  any 
danger  he  may  encounter.  He  can  often,  it  is  true,  obtain 
the  aid  of  a  skilful  pilot  to  conduct  him  safely  through  every 
peril,  and  of  whose  valuable  services  he  may  have  the  good 
sense  to  avail  himself  So,  a  solicitor  can  always  have  the 
assistance  of  counsel  to  help  him  out  of  a  difliculty ;  yet  the 
important  aids  to  be  obtained  in  either  case  will  prove  of 
little  avail,  unless  employed  at  the  proper  time ;  and  for 
want  of  sufficient  knowledge  of  the  science  of  their  respective 
occupations  these  may  be  called  for  by  either  when  nowise 
needed,  and  rejected  altogether  when  most  essential. 

It  is  also  a  great,  though  no  uncommon,  error,  to  suppose 
that  little  skill  is  required  in  preparing  a  case  in  such  a  way 
as  to  insure  a  correct  opinion  of  counsel.  But  as  learning 
and  ability  are  required  in  the  counsel  who  gives  the  opinion, 
some  portion  at  least  of  those  q.ialifications  are  necessary  to 
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enable  the  solicitor  to  frame  the  questions  upon  which  such 
opinion  is  to  be  founded,  and  it  is  often  a  task  of  greater  diffi- 
culty to  lay  a  case  properly  before  counsel,  than  for  the  latter 
to  advise  upon  it  afterwards  :  for,  if  the  case  be  placed  in  a 
wrong  point  of  view,  or  if  some  of  its  important  features  be 
omitted,  a  conclusion  may  be  arrived  at,  and  an  opinion 
given  diametrically  opposite  to  what  it  would  hav^been, 
had  the  case  been  properly  stated,  so  that,  instead  of  an 
opinion  thus  obtained  proving  a  benefit,  it  must  necessarily 
mislead,  and  may  produce  the  most  disastrous  consequences. 

It  is  by  mishaps  of  this  kind  that  many  clever  young  men 
have  marred  their  future  prospects  at  the  very  outset  of 
their  practice. 

An  experienced  practitioner  in  any  branch  of  the  law, 
who  has  been  fortunate  enough  to  gain  a  reputation,  may 
neglect  his  duties,  and  commit  blunder  upon  blunder,  and 
yet  his  business  will  be  little  or  none  the  worse  in  conse- 
quence, whilst  an  error  in  a  novice  who  has  a  reputation  to 
acquire,  if  it  does  not  ruin  his  practice  outright,  will  cer- 
tainly throw  him  down  more  steps  on  the  ladder  he  has  been 
striving  to  ascend  than  he  will  be  able  to  regain  without 
much  time  and  toil,  to  say  nothing  of  the  vexation  and  anxiety 
he  must  endure  in  the  meantime,  the  memory  of  which  mav 
prove  a  lasting  source  of  regret,  the  miseries  of  which  he  will 
feel  still  more  acutely  if  conscious  that  his  misfortunes  have 
arisen  from  his  own  neglect  in  not  availing  himself  of  the 
opportunities  he  has  allowed  to  pass  by,  of  acquiring  some 
^owledge,  at  least,  of  his  profession  before  he  ventured  to 
practice  it. 

On  the  other  hand,  results  equally  injurious  to  a  client's 
interest  as  those  we  have  already  alluded  to,  may  arise  from 
gentlemen  who  are  not  only  well  acquainted  with  the  law 
Itself,  but  also  thoroughly  conversant  with  all  its  practical 
details,  not  paying  sufficient  attention  to  the  conduct  of  the 
affair  they  may  be  engaged  in,  which  too  often'  occurs  from 
a  bad  habit  of  putting  off*  from  day  to  day  matters  which 
require  immediate  attention,  or,  to  call  things  by  their  right 
name,  "  procrastination,"  that  "  thief  of  time,"  and  in  its 
consequences  worst  of  all  the  passive  vices,  which,  if  not  the 
crying  sin  of  the  profession,  is,  at  any  rate,  a  sin  that  besets 
a  great  many  of  its  members ;  so  that  all  should  take  especial 
care  to  resist  its  influence,  the  best  safeguard  against  which 
is  to  keep  well  a-head  with  whatever  work  may  chance  to 
l)e  in  hand,  always  bearing  in  mind  that  many  unforeseen 
obstacles  and  delays,  often  beyond  all  human  power  of 
control,  may  arise  in  the  course  of  a  transaction  which 
B  2 
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must  necessarily  tend  to  retard  its  progress;  so  that,  if 
some  precaution  is  not  taken  to  provide  against  accidents 
of  this  nature,  the  chances  are  that  the  business  cannot  be 
completed,  or  at  any  rate  done  as  it  ought  to  be  at  the  time 
it  was  originally  intended.  But  as  this  is  a  subject  we  shall 
often  have  occasion  to  comment  upon  during  the  progress 
of  thegpresent  work,  we  forbear  making  any  further  remarks 
upon  it  at  present. 

To  such  of  our  readers,  therefore,  as,  though  well  read  in 
law,  are  deficient  in  business-like  habits,  we  recommend  that 
they  spare  no  pains  to  obtain  the  latter  qualification ;  and 
to  good  men  of  business  who  lack  learning  we  recommend 
reading  and  study  till  they  acquire  knowledge.  By  adopting 
this  course,  both  will  make  themselves  thorough  masters  of 
their  profession,  an  object  well  worth  striving  for,  and  one 
that  may  be  eventually  obtained  by  all  who  persevere  with 
energy,  undaunted  by  all  the  checks  and  difficulties  they 
must  necessarily  encounter,  every  one  of  which  they  may 
overcome  if  they  will  only  act  up  to  the  maxim  of  one  of  the 
ablest  judges  of  the  present  day,  that  "  whatever  is  worth 
doing,  IS  worth  doins  well." 

With  respect  to  the  course  of  study  to  be  pursued,  it  is 
advisable  that  a  solicitor  should  be  somewhat  deeply  read  in 
the  obsolete  learning  of  former  days,  and  it  is  absolutely 
necessary  that  he  should  make  himseu  thoroughly  acquainted 
with  the  law  as  applicable  to  the  practice,  not  only  of  the 
present  day,  but  of  the  last  sixty  or  seventy  years  past ;  for 
questions  upon  such  matters  continually  arise  in  the  daily 
course  of  practice :  as  for  example,  the  laws  relating  to  fines 
and  recoveries ;  for  although  both  these  modes  of  assurance 
have  been  abolished,  and  more  simple  ones  substituted  in 
their  stead,  there  is  scarcely  a  title  relating  to  property 
of  any  considerable  value  in  which  those  assurances  do 
not  occur,  and  upon  which  nice  questions  are  not  per- 
petually arising. 

Some  works  therefore  must  be  read,  and  not  only  read 
but  closely  studied.  The  first  of  these  is  the  second  volume 
of  Blackstone's  Commentaries,  which  should  be  perused 
attentively  at  least  twice  before  any  other  author  is 
attempted.  After  this,  Watkins'  Principles  of  Conveyancing 
may  be  taken  up,  and,  when  the  student  has  made  him- 
self sufficiently  master  of  that,  he  may  venture  to  look 
into  Fonblanque's  Treatise  on  Equity,  and  when  he  finds 
the  latter  work  intelligible,  he  should  read  Sanders  on 
Uses,  and  Lord  St.  Leonards*  valuable  Treatises  on 
Powers,  and  on  the  Law  of  Vendors  and  Purchasers ;  Mr. 
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Preston^s  works  on  Estates,  on  Abstracts  of  Title,  and  on  the 
Practice  of  Conveyancing,  should  be  attentively  studied  in 
the  order  in  which  we  have  severally  laid  them  down.  It 
will  also  be  necessary  to  acquire  some  knowledge  of  the  Law 
pf  Copyholds,  of  which  much  valuable  information  may  be 
obtained  from  Mr.  Scrivens'  treatise  on  that  subject.  The 
Law  of  Wills,  and  the  Duties  of  Executors  must  also  be  gone 
into,  which  will  be  found  well  treated  upon  in  Jarman  on 
Wills,  Williams^  Executors,  and  some  of  the  latest  editions 
of  Roper  on  Legacies.  When  the  task  of  the  perusal  of 
all  these  books  has  been  accomplished,  Mr.  Fearne's  work 
on  Contingent  Remainders  must  be  read  until  every  portion 
of  it  is  thoroughly  understood,  which,  when  achieved,  the 
reader  may  congratulate  himself  that  no  legal  writer  is 
beyond  the  power  of  his  comprehension.  Having  thus  laid 
not  only  a  good  foundation,  but  built  up  a  tolerable  fabric, 
the  student  may  finish  off  by  reading  all  the  modem  works 
bearing  upon  the  Laws  of  Real  Property  in  connection  with 
the  practice  of  Conveyancing ;  all  of  which,  or  at  any  rate, 
such  of  them  as  have  gone  through  the  ordeal  of  a  second 
edition,  are  worthy  of  an  attentive  perusal ;  and  if  they  do 
not  always  enter  very  deeply  into  the  law  of  the  various 
subjects  upon  which  they  profess  to  treat,  they  give  us  the 
law  of  the  present  day  as  it  really  is,  laid  down  in  a  clear 
and  pleasing  stjle,  and  afford  a  vast  store  of  valuable 
information,  which  cannot  fail  to  prove  essentially  useful  in 
practice. 

Having  said  thus  much  about  books,  we  have  now  to 
observe  that  the  principal  subjects  to  which  the  student 
should  devote  his  attention,  and  strive  to  make  himself  a 
thorough  master  of.     These  are : — 

1st.  The  nature,  (juality,  and  incidents  of  the  various 
sorts  of  property  which-  may  become  matters  of  any  con- 
veyance, settlement,  or  any  other  transaction  falling  within 
the  scope  of  a  conveyancer's  practice. 

2ndly.  The  several  estates  and  interests  into  which  this 
property  is  capable  of  being  carved  out  and  modified,  and  the 
vanous  purposes  to  which  it  may  be  applied,  and  herein 
particularly  of  the  law  of  Uses  and  Trusts,  of  Powers, 
of  Estates  Tail,  Continent  Remainders  and  Executory 
Devises,  of  the  rules  against  Perpetuities,  the  laws  relating 
to  disentailing  Assurances,  of  Descents,  the  doctrine  of 
Merger,  and  the  operation  of  the  Statute  of  Mortmain. 

3ridly.  The  nature  and  operation  of  the  various  modes  of 
sssorance,  and  the  particular  circumstances  to  which  they 
tte  eq>ecially  adapted,  must  also,  be  attentively  considered, 
B  3 
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SO  that  the  most  effectual  instrument  may  always  be  em- 
ployed to  accomplish  the  end  for  which  it  is  designed. 

And  now  we  will  proceed  to  point  out  the  real  object 
and  nature  of  the  present  work,  which  is,  to  treat  upon  the 
practice  of  conveyancing,  as  distinct  from  the  law  itself; 
not  to  show  what  the  law  is,  but  how  it  is  to  be  carried  out 
in  practice.  This  subject,  which  is  intended  to  comprehend 
the  practice  of  every  department  of  conveyancing,  will  be 
treated  upon  under  the  following  heads;  viz.,  1,  Sales; 
2,  Securities ;  3,  Leases ;  4,  Settlements ;  5,  Indemnities ; 
and  6,  Wills. 

The  head  "  Sales"  will  embrace  transactions  relating  to  the 
purchase  of  every  kind  of  property  capable  of  beiijg  made  the 
subject-matter  of  disposition  by  deed,  or  any  other  written 
instrument,  and  will  point  out  the  course  of  practice  to  be 
pursued  by  the  solicitors  on  both  sides,  in  the  conduct  of 
all  transactions  connected  with  it,  so  as  to  show  how  the 
business  ought  to  be  conducted  through  all  its  numerous 
details  from  the  commencement  to  its  termination.  We  shall 
commence  with  those  preliminary  measures  which  usually 
precede  the  contract,  taking  up  the  subject  from  the  first 
communication  between  the  solicitor  and  his  client ;  showing 
what  course  a  vendor's  solicitor  should  take  to  ascertain  the 
nature  and  value  of  the  property,  as  also  what  mode  of  sale 
it  will  be  most  prudent  to  adopt  before  he  ventures  to  place 
it  in  the  market ;  and  in  what  way  he  should  prepare  the 
contract  and  particulars  and  conditions  of  sale,  and  see  them 
properly  earned  out ;  as  also  how  the  solicitor  for  the  pur- 
chaser should  act  in  his  part  of  the  transaction ;  and  in  what 
way  all  matters  connected  with  these  proceedings  should  be 
managed  by  the  respective  solicitors  on  each  side,  in  this 
early  stage  of  the  proceedings. 

The  intermediate  steps  between  the  contract  and  the 
conveyance  will  be  next  considered,  wherein  directions  will 
be  given  for  preparing  the  abstract,  its  delivery  to  the  pur- 
chaser's solicitor,  the  duties  of  the  latter  in  investigating  the 
title,  the  requisitions  and  objections,  and  how  these  should 
be  made,  as  also  how  any  correspondence  or  negotiation  con- 
cerning them  should  be  conducted ;  with  practical  directions 
relating  to  the  evidence,  and  other  proofs  in  support  of  the 
title ;  and  also  how  deeds,  documents,  and  other  matters  of 
title  are  to  be  inspected,  examined,  and  compared  with  the 
abstracts. 

The  search  and  inquiry  for  ludgments,  and  other  incum- 
brances, the  getting  in  of  all  outstanding  legal  estates, 
clearing  up  imperfections  of  title,  procuring  the  concur- 
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rence  of  all  necessary  parties,  and  all  other  intermediate 
proceedings  from  the  time  of  entering  into  the  contract  to 
the  acceptance  of  the  title,  will  be  then  considered.  After 
this,  directions  will  be  given  for  preparing  the  convejance,  or 
sach  other  assurances  as  maj  be  necessary  to  vest  the  pro- 
perty, of  whatever  nature  it  may  consist.,  either  in  the  pur- 
chaser, or  in  such  manner  as  he  may  think  proper,  and,  at 
the  same  time,  to  show  what  clauses  are  essential,  their  effect 
and  operation,  and  the  order  in  which  they  should  be  inserted 
in  the  deed,  with  all  necessary  instructions  for  penning 
them. 

The  coarse  to  be  pursued  with  respect  to  forwarding  the 
draft  for  the  perusal  of  the  solicitors  of  the  different  parties 
connected  with  the  transaction,  and  also  with  regard  to  any 
alterations  made  or  objections  taken,  and  the  whole  line  of 
conduct  to  be  adopted  by  either  party  in  this  important  part 
of  the  business,  wul  be  next  pointed  out. 

The  forms  to  be  observed  in  the  execution  of  the  deed ; 
the  payment  of  the  purchase  money ;  the  handing  over  of  the 
title  deeds,  and  the  necessary  covenants  for  their  produc- 
tion ;  and  all  other  matters  connected  with  the  finishmg  and 
winding-up  of  the  whole  business  will  also  be  fully  con- 
sidered. 

The  steps  to  be  taken  by  either  vendor  or  purchaser  for 
annulling,  or  enforcing  a  specific  performance  of  the  contract, 
and  the  various  remedies  to  be  resorted  to  in  case  of  any 
breach  of  contract  by  the  opposite  party,  will  be  fuUv  entered 
into  and  discussed,  and  the  line  of  practice  to  be  followed  in 
cases  of  this  nature  clearly  pointed  out. 

Under  the  head  of  *'*'  Securities^*  will  be  included  all  such 
instruments  of  assurance  as  are  employed  as  a  security  for 
the  payment  of  a  definite  and  certain  sum  of  money ;  as 
Mortgages,  Bonds,  Redeemable  Annuities,  Bills  of  Sale,  and 
Warrants  of  Attorney. 

"  Leases,"  will  comprehend  leases  of  every  kind  and 
description: — of  Houses,  Lands,  Estates,  Building  Leases, 
Leases  for  the  purpose  of  carrying  on  any  kind  of  manufac- 
tory. Mining  Setts,  or  for  any  other  lawful  object,  and  will 
emorace  not  only  lands,  but  every  kind  of  property  which 
may  be  made  the  subject-matter  of  a  demise. 

The  head  of  "  Settlements'*  will  take  in,  not  only  every 
sort  of  assurance  within  the  strict  acceptation  of  that  term, 
as  marriage  and  other  settlements,  but  also  declarations  of 
trust,  and  trusts  of  every  kind  and  description,  appointments 
in  exercise  of  powers.  Releases,  Partnership  Deeds,  Com- 
position Deeds,  and  Assignments  for  tb^  benefit  of  Creditors ; 
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while,  under  the  heaxi  of  "  Indemnities,"  will  be  included 
eyerj  species  of  Guarantee  whatever. 

The  subject  of  "  Wills"  is  intended  to  comprehend 
practical  directions  for  taking  instructions  for  preparing 
and  drawing  wills,  pointing  out  at  the  same  time,  how  those 
instructions  are  to  be  earned  out ;  how  the  will  itself  should 
be  penned ;  the  manner  in  which  it  must  be  executed  and 
attested,  and  all  other  matters  connected  with  that  im- 
portant business. 

The  subject  of  the  Costs  for  conducting  all  the  above 
transactions,  how  they  are  to  be  made ;  to  what  amount, 
and  by  whom  they  are  to  be  paid,  will  be  fully  entered  into 
and  discussed  in  the  progress  of  the  work,  in  connection 
with  the  several  matters  to  which  such  costs  particularly 
relate. 


BOOK  THE  FIRST. 
SALES. 

CHAPTER  I. 

PROCEEDINGS  PRIOR  TO  THE  CONTRACT. 


I.  Introductory  Observations. 

II.  Practical  Observations  as  to  the  propriety  op  in- 
vestioatino  the  Vendor's  Title  before  offering 
THE  Property  for  Sale. 

III.  Of  the  propriety  op  ascertaining  the  Nature,  Ex- 
tent, AND  Value  of  the  Property. 

rv.  Of  the  Advertisements  and  other  steps  to  be  taken 
IN  order  to  give  publicity  to  the  Sai^. 

1.  In  ordinary  cases. 

2.  Where  the  sale  is  made  under  a  decree. 

v.  Directions  for  preparing  the  Particulars  and  Con- 
ditions OF  Sale  and  Contracts  in  ordinary  cases. 

1.  As  to  the  particulars. 

2.  As  to  the  conditions  of  sale. 

1.  As  to  freeholds. 

2.  As  to  leaseholds. 

3.  As  to  copyholds. 

4.  Of  growing  timber. 

5.  Of  life  estates,  and  rerersionary  interests,  policies  of 

insurance,  shares  in  public  companies,  and  of  goods, 
furniture,  and  other  effects. 
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VI.  Practice  as  to  the  piieparation  of  the  Particulars 
AND  Conditions  where  the  Sale  is  made  under  a 
Decree  or  Order  of  a  Court  of  Equity. 

VII.  As   to   the   Agreement  where  the  Sale  is  made  by 
Private  Contract. 

VIII.  Duties  of  the  Purchaser's  Solicitor  prior  to  the  Sale. 


I.  Introductory  Observations. 

No  portion  of  a  solicitor's  practice  involves  more  im- 
portant duties  and  responsibilities  than  the  conduct  of  a  sale, 
whether  he  acts  on  behalf  of  the  vendor  or  the  purchaser. 

Duties  of  a  vendor's  solicitor.'] — The  duties  of  a  vendor's 
solicitor  consist  in  ascertaining,  first,  his  client's  right  and 
title  to  dispose  of  the  property;  the  nature,  extent,  and  value 
of  such  property,  and  wnether  there  are  any  defects  or  im- 
perfiections  in  the  title  ;  and  if  so,  how  these  defects  or  imper- 
fections can  be  best  remedied.  Then  comes  the  management 
of  the  sale ;  the  advertising  of  the  property ;  the  preparation 
of  the  conditions  of  sale  or  contract ;  the  contract  itself,  and 
the  steps  immediately  following  it,  wherein  may  be  included 
the  preparation  and  delivery  of  the  abstract  to  the  purchaser; 
the  answering  of  any  objections  or  requisitions  that  may  be 
made  to  the  title,  and  the  conduct  of  all  such  intermediate 
negotiations  as  take  place  before  the  title  is  either  approved  of, 
or  rejected  by  the  purchaser,  or  the  contract  itself  is  rescinded, 
or  some  steps  are  taken  either  on  the  one  side  or  the  other,  to 
compel  a  specific  performance  of  it.  If  the  title  is  approved 
of,  then  the  vendor's  solicitor  must  see  that  the  conveyance 
carries  out  the  object  of  the  contract;  that  his  client  receives 
the  purchase  money,  and  does  not  bind  himself  by  any  un- 
usual covenants,  or  enter  into  any  general  warranty  of  title, 
or  incur  any  liability  under  the  purchase  deed,  beyond  wliat 
is  fairly  required  by  the  terms  of  the  contract ;  all  of  which 
duties  require  considerable  attention,  whilst  carelessness 
in  the  discharge  of  any  one  of  them  may  prove  of  serious 
inconvenience,  and  possibly  of  even  ruinous  consequences. 

Duties  of  the  purchaser's  solicitor,'] — If  the  duties  of  a 
vendor's  solicitor  are  important,  those  of  the  solicitor  for 
the  purchaser  are  no  less  so.  The  latter  must  not  only  see 
that  the  property  which  is  the  subject-matter  of  sale  is 
properly  conveyed  to  his  client,  but  he  must  also  ascertain 
that  the  vendor  has  a  sufiicient  power  of  disposition  over  it 
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to  enable  him  to  confer  an  absolute  and  unimpeachable  title 
on  the  purchaser,  free  from  any  drawbacks,  charge,  or  in- 
cumbrance which  may  endanger  the  ownership,  diminish 
the  value  of  the  property,  or  disturb  the  owner  in  the 
peaceable  occupation  and  enjoyment  of  it. 

Purchaser's  solicitor  must  see  that  his  client  obtains  a  per* 
fectly  legal  title.'] — ^Neither  will  it  be  sufficient  that  the  title 
is  a  safe  holding  one,  and  one  under  which  a  purchaser  may 
continue  in  unmolested  possession  of  the  property,  without 
danger  of  eviction  or  disturbance  from  any  one:  for  the  title 
which  a  purchaser  is  entitled  to  require,  and  which  it  is  the 
duty  of  his  solicitor  to  see  that  he  obtains,  is  a  legal  title, 
unbunlened  with  charges  or  incumbrances,  and  unclogged 
with  outstanding  legal  estates ;  such  a  title  in  fact  as  he  may 
always  be  able  to  set  up  in  his  defence  in  an  action  of 
ejectment,  or  compel  any  future  purchaser  to  accept. 

Mischiefs  likely  to  arise  from  carelessness  in  any  course  qf 
the  transaction.'] — ^As  so  much  care  and  vigilance,  therefore, 
are  required,  it  necessarily  follows  that,  if  a  purchaser's 
solicitor  conducts  his  client's  business  carelessly  during  the 
course  of  the  transaction,  he  may  do  him  an  infinity  of  mis- 
chief. Even  at  the  very  outset  of  the  affair,  by  heedless 
management  in  arranging  the  terms  of  the  contract,  or 
looking  in  too  cursory  a  manner  through  the  conditions  of 
sale,  he  mav  deprive  his  client  of  hb  fair  right  to  inves- 
.tigate  the  title,  which,  if  properly  looked  into,  would  disclose 
such  defects  that  no  purchaser  in  his  senses  would  be  in- 
duced to  accept  it ;  whilst  results,  equally  pernicious  in  their 
consequences,  may  arise  from  omitting  to  carry  out  the 
terms  of  the  contract ;  as  where  it  is  stipulated,  that  unless 
a  purchaser  shall  make  his  objections  or  requisitions  within 
some  certain  specified  time,  he  shall  be  taken  to  have 
accepted  the  title  unconditionally,  and  the  time  specified  is 
permitted  to  pass  without  such  objections  or  requisitions 
having  been  made ;  in  which  case  the  purchaser  will  not 
only  be  precluded  from  making  them  afterwards,  but  will 
have  bound  himself  to  take  the  title  with  all  its  defects,  and 
may  thus  have  a  purchase  forced  upon  him,  which,  instead 
of  proving  a  valuable  acquisition,  may  turn  out  to  be  so 
fettered  with  claims  and  drawbacks  of  one  kind  and  another, 
as  not  only  to  deteriorate  very  materially  from  its  worth, 
but  absolutely  to  expose  him  to  eviction  by  some  claimant 
who  can  show  a  better  title  ;  and  even  where  the  claims  are 
of  such  a  nature  as  not  to  deprive  the  purchaser  of  the 
property  outright,  they  may  nevertheless  be  sufficient  to 
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reduce  the  value  of  the  purchase  to  a  very  lamentable  extent, 
-and  possibly  give  rise  to  actions  and  suits  which  may 
eventually  mvolve  the  unlucky  owner  in  heavier  expenses 
than  the  property  itself  is  actually  worth. 

Etfils  likely  to  arise  from  a  negligent  investigation  of  the  title,] 
— ^The  same  evils  auso  which  would  arise  from  a  purchaser 
being  precluded  from  a  fair  investigation  of  the  title,  and  the 
right  to  take  any  objections  to  it,  if  found  defective,  may 
also  proceed  from  his  solicitor  conducting  such  investigation 
in  so  negligent  a  manner  as  not  to  discover  whether  or  not 
there  really  are  any  grounds  for  making  such  objections. 

Mischiefs  which  may  be  incurred  from  the  purchaser's 
solicitor  neglecting  to  search  for  judgments.'] — And  even 
where  a  title  is  wholly  free  from  objection,  the  same  mischiefs 
we  have  already  mentioned  may  ensue  to  a  purchaser  by 
neglecting  to  search  for  judgments  which  may  be  entered  up 
against  the  vendor,  and  which  may  amount  to  a  much  larger 
sum  than  the  purchase-money ;  which  latter  incumbrances 
it  is  the  business  of  the  purchaser's  solicitor  to  see  properly 
dbcharged  by  the  vendor,  and  satisfaction  entered  up  before 
he  allows  his  client  to  complete  his  purchase. 

II.  Practical  Observations  as  to  the  propriety  op  invest- 
igating THE  Vendor's  TiTiiE,  and  his  Interest  in  the 
Property  before  offering  it  for  Sale. 

First  steps  to  be  taken  by  vendor'' s  solicitor  in  the  conduct  of 
a  sale.] — We  have  just  before  mentioned  that  the  first  step  a 
vendor's  solicitor  ought  to  take  in  the  conduct  of  a  sale  is  to 
ascertain  his  right  to  dispose  of  the  property,  the  nature, 
extent,  and  value  of  such  property,  and  whether  there  are 
any  defects  or  imperfections  in  the  title,  and  if  so,  how 
those  defects  and  imperfections  can  be  best  cured  or  rectified. 

First  inquiries  he  should  make  of  his  client.] — A  general 
outline  of  all  these  matters  a  solicitor  can  generally  obtain 
from  the  client  himself,  and  of  whom  he  should  also  inquire 
what  evidence  of  title  he  is  able  to  procure;  and  whether 
the  deeds  are  in  his  possession,  or  in  the  hands  of  other 
parties,  and  in  the  latter  case  whether  he  has  any,  and  what 
means  of  obtaining  their  production. 

How  he  should  proceed  where  the  property  is  already  in 
mortgage.]-^lf.,  as  often  happens,  the  property  is  already  in 
mort^^e,  it  will  be  necessary  to  apply  to  the  mortgagee  or 
his  solicitor  for  a  sight  of  the  deeds,  and  to  be  furnished  with 
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the  abstract  of  them,  which,  if  not  already  prepared,  the 
mortgagee's  solicitor  may  insist  on  his  right  of  preparing  at 
the  costs  of  the  vendor,  who  must  also  defray  all  the  ex- 
penses incurred  in  respect  of  the  production  and  inspection 
of  snch  deeds  and  other  documents  of  title,  which  in 
reality  the  mortgagor  himself  has  only  access  to  by  suffer- 
ance ;  for  a  mortgagee  has  a  right,  if  he  pleases,  to  refuse 
dther  to  permit  an  mspection  of  the  deeos  or  to  famish  an 
abstract  of  them:  (Bycroft  v.  Sibel,  20  L.  T.  Rep.  107; 
1  Hughes  Pract.  Mort.  6.) 

Mortgagor  has  no  power  to  compel  mortgagee  to  produce  the 
deeds^  or  to  furnish  an  abstract  of  them.^ — The  only  remedy  a 
mortgagor  has  in  a  case  of  this  und  is  to  pav  ofip  the  mortgage, 
and  Uien  call  upon  the  mortgagee  to  de&ver  up  the  deeds, 
which  the  latter  will  be  then  compelled  to  do.  If,  therefore, 
the  mortgagor  has  no  abstract  m  his  possession,  and  the 
mortgagee  refuses  to  furnish  him  witn  one,  he  has  little 
chance  of  carrying  on  a  sale  to  any  purpose,  as  no  one 
would  be  willing  to  make  an  offer  for  the  purchase  of  a 
property  the  owner  has  no  means  of  showing  a  title  to.  All 
the  mconveniences  thus  incurred  might  have  been  prevented 
by  the  foresight  of  inserting  in  the  mortgage  deed  a  clause 
to  the  effect,  that  in  the  event  of  any  contract  being  entered 
into  for  the  sale  of  the  property,  the  mortgagee  would 
produce  the  deeds,  and  grant  extracts  or  abstracts  of  them  : 
(see  the  form.  Concise  rrecedents,  vol.  2,  p.  5,  note  A.,  2nd 
edit.) 

Grounds  upon  which  mortgagee  is  justified  in  refusing  to 
produce  the  documents  of  title.'] — This  arrangement  very  few 
mortgagees  would  object  to,  for  having  satisfied  themselves 
of  the  goodness  of  the  title  before  they  advanced  their  money 
on  the  property,  they  incur  no  risk  of  exposing  its  weakness, 
which  is  the  real  and  only  substantial  ground  of  a  mortgagee's 
refusing  its  inspection ;  still,  as  it  rarely  happens  that  when 
the  sale  or  transfer  of  a  mortgage  is  actually  contemplated, 
a  mortgagee  refuses  to  produce  the  deeds  or  furnish  an 
abstract  of  them,  the  inconvenience  which  might  be  supposed 
to  arise  from  the  arbitrary  exercise  of  his  power  m  this 
respect  has  not  been  much  felt  in  practice. 

Vendor's  solicitor  should  investigate  title.'] — Having  pro- 
cured the  necessary  access  to  the  deeds,  the  vendor's  solicitor 
should  proceed  to  investigate  the  title  as  narrowljr  as  he 
would  do  if  he  was  working  through  it  on  behalf  ot  a  pur- 
[p.  c]  C 
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chaser.  He  should  ascertain  if  there  are  any  defects,  and 
if  so,  whether  they  admit  of  remedy ;  and  how  such  remedy 
may  be  best  applied,  and  if  the  imperfections  are  incurable, 
he  should  determine  whether  it  might  not  be  prudent  to 
abandon  the  sale  altogether,  as  no  purchaser  could,  or  ought 
to  be  compelled  to  complete  his  contract  when  the  title  is 
incurably  defective ;  so  that  placing  property  thus  situated 
in  the  market,  must  necessarily  expose  the  weakness  of  the 
vendor's  estate,  and  thus  may  possibly  be  the  means  of 
affording  information  to  parties  having  claims  upon  the 
property,  of  which  they  were  previously  ignorant,  and  which 
claims  may  be  asserted  in  consequence  of  the  knowledge 
thus  acquired ;  so  that,  instead  of  effecting  a  sale,  the 
vendor  will  be  much  more  likely  to  lose  his  property,  or  at 
any  rate,  to  become  involved  in  litigation  and  expenses 
from  which  he  might  have  altogether  escaped,  if  upon 
discovering  his  inability  to  make  a  marketable  title,  or 
enforce  a  specific  performance,  he  had  adopted  the  prudent 
course  above  suggested. 

Necessity  of  vendor* s  solicitor  using  precautions  to  prevent 
vendor  from  incurring  unnecessary  expenses,  even  where  his 
title  is  unimpeachable  ] — But  even  where  a  title  is  perfectly 
safe,  and  free  from  every  claim  that  can  possibly  be  set 
up  against  the  property,  it  will  still  be  necessary  that  a 
vendor's  solicitor  should  protect  his  client  from  incurring 
any  unnecessary  expenses  in  the  deduction  of  the  title,  or 
in  supplying  evidence  in  support  of  it,  which  though  in 
reality  conferring  no  important  benefit  on  a  purchaser, 
the  latter  has,  nevertheless,  a  right  to  insist  upon  being 
supplied  with  at  the  vendor's  expense,  unless  the  vendor 
protects  himself  by  an  express  stipulation,  either  that  he 
shall  not  be  obliged  to  comply  with  such  requisitions, 
or  that  if  he  does  so,  it  shall  be  at  the  expense  of  the 
purchasers.  It  often  happens  that  some  of  the  earlier  deeds 
or  documents  are  lost,  or  the  vendors  may  be  unable  to 
compel  their  production,  or  can  only  procure  it  at  a  vast 
expense  in  proportion  to  the  amount  of  the  purchase  money ; 
and  other  minor  points  may  arise,  which  would  entail  very 
heavy  costs  upon  a  vendor  to  clear  up,  which  a  purchaser 
in  the  absence  of  any  stipulation  to  the  contrary  has  a  right 
to  insist  upon,  so  that  in  sales  of  small  property  the  expenses 
a  vendor  has  thus  been  put  to,  have  sometimes  exceeded 
the  total  amount  of  the  purchase  money ;  and  may,  in  like 
manner,  occur  in  the  sales  of  property  even  of  large  value, 
where  the  title  deeds  are  numerous,  and  the  property  is  solr^ 
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in  many  lots  ,*  for  the  purchase  of  every  lot  forms  a  distinct 
gabject-matter  of  sale:  consequently,  each  purchaser  to 
whom  the  title  deeds  or  other  documents  necessary  to 
establish  the  title,  are  not  delivered  over  on  the  completion 
of  the  purchase,  is  entitled  to  have  attested  copies  of  them, 
which,  m  the  absence  of  an  express  stipulation  to  the  con- 
trary, must  be  furnished  at  the  vendor's  expense.  An  in- 
stance once  occurred  {Bird  v.  Le  Fevre^  6  Ves.  460)  where, 
in  the  absence  of  a  provision  of  this  kind,  an  estate  having 
been  sold  in  200  lots,  it  cost  the  vendor  2,000/.  to  furnish  the 
various  purchasers  with  attested  copies,  which  they  insisted, 
ts  they  nad  clearly  a  right  to  do,  on  being  supplied  with: 
(see  also  Berry  v.  Young,  2  Esp.  N.  P.  C.  640;  Dare 
V.  Tucker^  6  Ves.  460;  Bmghion  v.  Jewell,  15  ib.  176; 
Barclay  ▼.  Raine^  1  Sim.  &  Stu.  449.) 

Extent  of  the  power  cf  disposition  which  vendor  has  over 
the  property  must  also  be  ascertained.^ — Another  important 
matter  to  discover  is  the  actual  estate  or  interest  the  vendor 
possesses  in  the  property,  and  the  power  of  disposition  he 
OSS  over  it ;  as  also  the  particular  nature  of  the  property 
itself,  and  all  its  incidents  and  liabilities.  If  he  takes  a 
limited  interest,  as  for  vears,  for  his  own  life,  or  the  life  of 
iny  other  person,  it  should  be  ascertained  whether  any  of  the 
lives  are  insured,  and  if  so,  whether  any  of  the  policies  of 
assurance  are  in  the  possession  or  under  the  control  of 
the  vendor;  and  whether,  in  the  latter  case,  the  policy 
might  not  be  advantageously  disposed  of  with  the  property ; 
whether,  in  case  none  of  the  lives  are  insured,  it  might  not 
be  advisable  to  do  so  before  offering  the  property  for  sale  ; 
and  if  so,  which  of  the  lives  it  would  be  most  eligible  to 
select ;  and  it  may  be  proper  to  remark,  that  there  are 
some  insurance  offices  which,  under  certain  restrictions,  will 
undertake  to  insure  even  unhealthy  lives. 

As  to  leasehold  property,^ — In  case  of  leasehold  property, 
it  must  be  seen  whether  or  not  the  lease  contains  any 
burdensome  covenants  on  the  part  of  the  lessee ;  whether, 
if  the  lease  is  determmable  on  lives,  it  contains  any  cove- 
nant for  renewal,  or  it  is  customary  to  grant  renewals  on  the 
dropping  of  any  of  ^he  lives,  and  upon  what  terms ;  as  also 
the  respective  ages,  and  state  of  health  of  the  several  lives, 
and  whether  or  not  the  lessor^s  title  can  be  shown. 

Importance  of  being  able  to  produce    lessor's    title.'] — 
The  ability   to  show  a  lessor's  title  is  a  very  important 
c2 
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matter,  for  if  a  vendofr  cannot  produce  it,  and  does  not  ex- 
pressly stipulate  in  the  contract  or  conditions  of  sale  that  he 
shall  not  be  required  to  do  so,  it  will  aflbrd  a  sufficient 
ground  for  a  purchaser  to  rescind  his  contract ;  for  the 
latter  bein^  a  purchaser  pro  tanto,  is  entitled,  as  such,  to 
call  for  the  inspection  of  tne  title  of  the  original  lessor ;  as, 
unless  the  latter  had  the  power  to  grant  the  lease,  a  pur- 
chaser holding  under  it  has  no  security  for  the  enjoyment 
of  his  term  in  the  property :  (Fielder  v.  Hooker,  2  Mer. 
424 ;  Purvis  v.  Rayer,  9  Pri.  488  ;  Souter  v.  Drake,  5  13. 
&  Aid.  992.) 

Whether,  when  vendor  takes  only  a  limited  interest,  he 
might  not  dispose  of  it  more  advantageously  with  the  concur- 
rence of  the  other  parties  interested."] — Another  important 
subject  of  inquiry,  where  the  vendor  takes  only  a  limited 
interest  in  the  property,  is  to  determine  whether  that  in- 
terest might  not  be  disposed  of  more  advantageously  if  the 
concurrence  of  other  parties  also  interested  could  be  obtained; 
as  for  instance,  the  concurrence  of  the  reversioner,  where  the 
party  wishing  to  sell  is  only  tenant  for  life,  or  vice  versd;  in 
either  of  which  cases  the  property  would  obtain  a  much 
higher  price  if  those  interests  were  to  be  sold  combined, 
than  if  disposed  of  singly. 

Necessity  of  ascertaining  what  incumbrances  are  matters  of 
conveyance  and  what  are  matters  of  title.'] — When  there  are 
incumbrances  on  the  property,  it  must  be  ascertained  whether 
they  are  mere  matters  of  conveyance,  which  a  vendor  has 
always  the  power  to  clear  off",  or  of  title  over  which  he 
has  no  actual  control,  the  latter  of  which  are  always  a 
fatal  defect  in  a  title.  Under  this  head  may  be  ranked 
executory  devises,  conditional  limitations,  conditions  at 
common  law,  remainders  not  barrable  (as  remainders 
under  a  settlement  which  are  supported  by  a  protector), 
leases,  jointures,  dowers,  curtesy,  annuities  and  rent 
charges ;  bankruptcy  and  insolvency  in  the  vendor ;  for- 
feitures and  powers.  But,  unless  in  the  case  of  executory 
devises,  it  seems  that  every  one  of  these  incumbrances 
may  be  removed  by  the  concurrence  of  the  necessary  par- 
ties, and  hence,  although  an  executory  limitation  over,  to 
take  place  after  an  estate  in  fee  simple,  being  in  the  nature 
of  an  executory  devise,  cannot  be  defeated  by  any  act  of 
the  parties  claiming  under  those  limitations  {Pitts  v.  Brovm-t 
Cro.  Jac,  590),  it  is  otherwise  when  the  limitation  over 
is  to  arise  after  the  estate  tail ;  for^  in  the  latter  instance* 
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it  would  be  in  the  nature  of  a  conditional  limitation,  where 
a  recovery  in  former  times  as  a  disentailing  deed  will  now 
(unless  there  be  a  protector  to  the  settlement  who  refuses 
his  consent),  effectually  bar  the  estate  depending  on  that 
event  or  condition,  provided  the  assurances  should  be  com- 
pleted before  the  event  or  condition  actually  takes  place  : 
{Page  v.  Hayward^2  Salk.  570 ;  Gulliver  d,  Corrie  v.  Ashby, 
4Bur.  1929;  Driver  d.  Edgar  v.  Edgar,  Cow.  397.)  Even  in 
the  case  of  a  condition  at  common  law,  which  forms  a  fatal 
ohjection  to  a  title,  because  no  act  of  the  party  whose  estate 
is  burdened  with  it  can  defeat  such  condition  or  compel  the 
party  entitled  to  the  benefit  of  it  to  release  his  right,  if  the 
latter  can  be  induced  to  do  so,  the  objection  is  removed. 
The  existence  of  a  protector  to  a  settlement  who  refuses 
his  consent,  is  also  a  defect  fatal  to  a  title,  because  no  court 
of  law  or  equity  can  compel  such  consent  to  be  given  or 
withheld  ;  neither  can  the  right  to  consent  be  controlled  ; 
bat  if  given,  this  defect  will  be  remedied ;  and  in  all  the 
other  instances,  as  in  the  case  of  widows  entitled  to  dower 
or  j(Mnture8,  tenants  by  the  curtesy,  annuitants,  or  the 
like,  although  none  of  these  persons  can  be  forced  to 
relinquish  their  rights  for  any  amount  of  compensation  that 
may  be  offered  them,  they  are,  nevertheless,  perfectly  at 
liberty  to  do  so  if  they  think  proper ;  and  thus  their  incum- 
brances may  be  made  mere  matters  of  conveyance,  and  all 
the  defects  they  cause  in  the  title  effectually  done  away 
with  by  their  concurrence  in  the  purchase  deed,  or  by 
previously  releasing  their  interests,  or  claims  to  the  vendor, 
who  by  such  means  will  be  enabled  to  convey  an  unincum- 
bered title. 

Incumbrances  which  are  matters  of  conveyance.'] — The 
incumbrances  which  are  mere  matters  of  conveyance, 
are  mortgages,  crown  debts,  judgments,  statutes,  decrees, 
lis  pendens,  debts,  portions,  legacies,  and  outstanding 
kgsd  estates.  These  form  no  objection  to  the  title,  it  being 
always  in  the  vendor's  power  to  get  them  in,  so  that  there 
is  no  actual  necessity  for  his  doing  so  previous  to  his  entering 
into  a  contract  for  the  disposal  of  the  property. 

Propriety  of  taking  an  early  opportunity  to  get  in  outstand" 
vsg  legal  estates,"] — There  are,  indeed,  many  instances  where 
it  may  be  advisable  to  dear  off  all  incumbrances  at  the  very 
earliest  stage  of  the  proceedings ;  particularly  in  the  case 
of  out«tanding  estates  in  third  persons  who  take  no  bene- 
ficial interest  in  the  property:  as  for  example,  where  a 
c  3 
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mortgage  has  been  paid  off,  but  no  Feconye7ance  o(  the 
mortgaged  premises  nas  been  made,  or  the  legal  estate 
has  been  allowed  to  remain  vested  in  trustees  after  a 
cestui  qui  trust  has  been  entitled  to  call  for  a  legal  cod- 
▼eyance  of  it ;  and  where  a  legal  estate  has  been  long  out- 
standing, -which  it  becomes  necessary  to  get  in,  in  order  to 
perfect  a  title,  those  very  persons  wlio  would  readily  have 
concurred  in  an  assurance  for  the  purpose  of  simply 
strengthening  the  owner's  title  to  his  possession,  when 
they  find  the  property  is  actually  in  the  market,  and  their 
concurrence  essential  to  complete  the  sale,  will  often  give  a 
ffreat  deal  of  trouble,  and  make  very  exorbitant  demands 
for  so  doing,  neither  of  which  they  would  have  thought  of 
attempting  if  they  had  not  believed  that  the  vendor  was 
desirous  of  either  selling  or  raising  money  upon  the  pro- 
perty. It  is  true  a  Court  of  Equitj^  would,  in  most,  if  not  in 
all  instances,  compel  parties  of  this  kind  to  concur,  but  it 
must  necessarily  occupy  some  time  to  procure  this,  and 
impose  some  additionsd  expense  upon  the  vendor,  even  if 
the  court  should  allow  his  lull  costs,  and  would  put  him  to 
a  very  considerable  expense  if  all  the  costs  should  happen  to 
be  thrown  upon  his  shoulders. 

Propriety  of  getting  in  legal  estate^  when  the  trustee  in 
whom  it  is  vested  is  in  precarious  healthA — In  case,  also,  any 
party  in  whom  the  legal  estate  is  solely  vested  is  in  ill 
nealth,  it  may  often  be  advisable  to  get  a  re-conveyance  of 
the  legal  estate,  made  either  to  the  vendor  or  some  person 
on  his  behalf,  to  prevent  the  difficulties  which  might  arise 
from  the  estate  descending  on  an  infant  heir,  or  a  person 
residing  at  a  distance,  or  one  who  might  be  likely  to  give 
trouble  by  refusing  to  act  in  the  trust;  or  where  there  is  no 
person  who  can  fill  the  character  of  heir  to  the  trustee,  or 
It  is  not  clearly  known  what  person  is  entitled  to  do  so. 

As  to  the  propriety  of  abandoning  all  thoughts  of  sale, 
where  vendor  is  unable  to  make  a  title.'] — In  case  there  are 
incumbrances  that  are  matters  of  title,  which  a  vendor  has 
no  means  of  clearing  off;  it  becomes  necessary  for  hb 
solicitor  to  consider  whether  they  are  of  such  a  nature  as 
to  render  it  prudent  to  abandon  all  further  thoughts  of  a 
sale,  or  to  postpone  it  to  some  future  period,  upon  the 
chance  of  the  property  becoming  exonerated  from  these 
burdens  by  the  death  of  parties,  or  by  the  happening  of 
some  contingent  events  upon  which  the  existence  of  the 
incumbrances  depend ;  or  whether  some  plan  might  not  be 
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adopted  by  which  the  property  mi^ht  be  advantaffeously 
disposed  of^  eyen  subject  to  the  existing  charges  on  it. 

How  property  subject  to  incumbrances  may  be  disposed  of  to 
best  advantage,'] — Where  property  charged  with  incum- 
brances is  to  be  sold,  a  sale  by  private  contract  is  genex^ly 
ibtrnd  to  be  a  better  course  of  proceeding  than  a  public 
auction.  In  sales  of  property  so  circumstanced,  it  often 
becomes  necessary  for  a  vendor  to  insert  such  special 
stipolations  in  his  contract  as  though  o()en  to  little  or  no 
ob|ection  when  privately  discussed,  would,  if  submitted 
without  explanation  to  the  public  in  the  ordinary  conditions 
whidi  accompany  a  sale  by  auction,  tend  considerably  to 
damp  the  sale,  and  perhaps  deter  every  one  from  bidding 
for  the  property.  It  sometimes  happens  that  there  are 
dormant  claims  upon  the  estate,  which  though  there  is  not 
the  remotest  probability  of  their  ever  being  made,  are 
nevertheless  a  &tal  objection  to  the  title.  Ilights,  also, 
may  have  been  reserved  by  former  owners,  which  have 
never  been  exercised,  and  in  all  human  probability  never 
▼ill  be ;  as,  a  ri^ht  for  searching  for  minerals  in  a  dir^tVict  not 
adapted  for  minmg  purposes.  It  may  also  happen,  that  a 
person  having  a  claim  upon  the  property,  and  whose  interest 
determined  with  his  life,  or  failure  of  issue,  is  dead,  and 
there  is  every  reason  to  believe  without  issue,  but  there  is 
no  conclusive  evidence  to  prove  either  of  these  facts.  It 
sometimes  also  happens  that,  though  a  title  is  a  perfectly 
safe  holding  one,  and  secure  from  all  danger  of  disturbance, 
the  owner  is  nevertheless  unable  to  make  out  a  good  legal 
ti^  ;  as,  for  instance,  where  two  parties  have  an  equal 
equitable  right  to  the  property,  and  one  of  them  nas 
d^eated  the  right  of  the  other  by  len^h  of  possession,  and 
thus  acquired  an  absolute  equitable  mterest,  although  the 
legal  right  still  remains  unbarred.  A  difficulty  may  also 
anse  in  consequence  of  the  loss  of  the  title  deeds,  or  their 
being  in  the  hands  of^a  third  party,  the  vendor  having  no 
means  of  compelling" their  production ;  or  where  a  vendor 
has  a  mere  pK)S8e8sory  title  without  any  evidence  whatever 
to  show  its  origin ;  in  which  case,  even  a  peaceable  and 
uniDterrupted  possession  of  sixty  years  will  not  confer  such 
a  title  as  a  purchaser  can  be  compelled  to  accept ;  nor  has 
die  recent  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  made 
any  alteration  in  the  law  in  this  respect :  (Cooper  v.  Emery y 
PhilL  388  ;  Hodgkinson  v.  Cooper,  6  L.  T.  Rep.  451.) 

Advantages  qf  selling  by  private  contract  where  the  tUle  is 
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a  defective  one.'] — Now  the  defects  above  enumerated, 
although  they  form  so  serious  an  objection  to  a  title  that 
no  purchaser  could  be  compelled  to  take  one  so  circum- 
stanced, are  none  of  them  so  insurmountable  as  to  deter  a 
willing  purchaser  from  buying  the  property,  if  he  saw  how 
little  actual  danger  was  really  to  be  apprehended,  and 
that  every  doubt  and  difficulty  mi^ht  be  explained  away 
or  Removed  by  means  of  a  private  discussion  and  inquiry, 
which  could  never  be  managed  amidst  the  bustle  of  an 
auction,  where  any  assurances  from  the  auctioneer  would 
be  entitled  to  little,  if  any,  weight ;  neither  would  anythbg 
which  he  could  say  about  the  matter  be  binding  either 
upon  himself  or  his  principal ;  as  he  is  incapable  of  adding 
to,  or  subtracting  from,  anything  that  is  contained  in  the 
conditions  of  sale  (Gunnis  v.  Erhart,  1  H.  Blackst.  289; 
Powell  V.  Edmunds,  3  Camp.  N.  P.  C.  285 ;  Shelton  v. 
lAvins,  3  Cromp.  &  Jerv.  411;  Bradshaw  v.  Bennett,  S  Car. 
&  Pay.  48)  a  rule  of  law  falling  not  only  within  the  very 
letter  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  but  founded 
upon  the  rules  of  common  law  which  existed  long  before: 
(Preston  v.  Merceau,  2  W.  Blackst.  1249;  Parterkhe  y. 
Powlett,  2  Atk.  384;  Davis  v.  Symonds,  1  Cox,  402; 
Lawson  v.  Laude,  1  Dick.  439  ;  Jenkinson  v.  Pepys,  6  Ves. 
330;  Higginson  v.  Clowes,  15  ib.  516  ;  Granger  v.  Worm, 
8  Camp.  N.  P.  C.  33 ;  Tomkins  v.  White,  3  Smith,  435.) 

As  to  arrangements  for  taking  a  defective  title  with  m 
indemnity.] — uistances  may  also  occur  in  which,  by  a 
private  arrangement,  a  purchaser  may  be  content  to  accept 
a  defective  tiSe  with  an  indemnity,  although  it  is  quite  dear 
that  neither  vendor  or  purchaser  have  any  right  to  insist 
upon  a  contract  being  completed  on  such  terms ;  but  when 
a  vendor  is  in  affluent  circumstances,  and  is  willing  to  gite 
a  sufficient  indemnity,  the  matter  may  generally  be  ar- 
ranged to  the  mutual  advantage  of  all  parties. 

General  practical  observations.] — The  above  observations, 
therefore,  show  how  essential  it  is,  that  a  vendor^s  solicitor 
should  become  thoroughly  acquainted  with  the  title  of  his 
client,  before  he  ventures  to  offer  his  property  for  sale ;  for 
without  this  knowledge  it  will  be  impossible  to  frame  such 
conditions  as  will  in  many  cases  thoroughly  protect  the  ven- 
dor's interests ;  and  for  want  of  these  necessary  precautions 
in  the  begiiming,  the  whole  property  has  too  frequently 
been  wasted  in  long  Chancery  suits  ;  the  object  of  the  con- 
templated sale,  wmch  was,  perhaps,  to  raise  onlj  a  small 
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sum  of  monej  for  some  emergency,  completely  frustrated ; 
and  vendors  reduced  to  ruin  and  beggary,  who,  but  for 
the  woeful  mismanagement  of  their  business,  would,  after 
clearing  off  every  debt  and  claim  against  them,  have  pos- 
sessed a  considerable  residue  for  their  other  purposes. 

Other  advantages  of  vendor's  solicitor  beh^  acquainted 
wUk  vendor^s  HtleJl — ^Another  advantage  arising  from  the 
solicitor  thus  early  acquainting  himself  with  the  true  state 
of  the  vendor's  title  is,  that  if  he  is  satisfied  of  its  being  a 
good  one,  he  may  then  make  an  advance  to  the  vendor  to 
meet  any  present  emergency,  or  advise  a  client  to  do  so,  upon 
a  deposit  of  the  title  deeds,  which,  if  in  extensive  practice, 
he  can  almost  always  contrive  to  arrange;  but  which  he 
could  neither  safely  nor  conscientiously  venture  upon  until 
convinced  that  the  title  is  safe  and  marketable,  and  the 
property  of  adequate  value  to  secure  the  full  amount  of 
money  advanced  upon  such  deposit. 

III.   Of  the  NeCESSTTT  of  ASCEBTACnNO  THE  Naturs. 

Extent,  and  Value  of  the  Pbopertt. 

Nature  and  extent  of  Property  must  be  ascertained.'] — The 
natare,  extent,  and  value  of  the  property  must  also  be 
folly  considered ;  and  where  lands  of  different  tenures,  as 
freehold,  leasehold,  and  copyhold,  are  mixed  up  together, 
care  must  be  taken  to  discover  the  relative  pro|>ortions  they 
bear  to  each  other,  otherwise  it  will  be  impossible  to  frame 
the  particulars  of  sale,  or  advertisements  of  the  property, 
with  sufficient  accuracy  to  guard  against  future  disputes 
and  misunderstandings  with  purchasers,  which  may  lead  to 
litigation  and  expense,  and  perhaps  be  the  means,  afler  all 
these  annoyances  have  been  incurred,  of  the  contract  being 
rescinded  altogether.  If,  therefore,  there  is  the  slightest 
doabt  either  as  to  the  extent  or  relative  proportions  which 
the  different  kinds  of  property  bear  to  each  other,  it  will  be 
a  better  plan  to  have  the  whole  property  surveyed  at  once, 
for,  under  such  circumstances,  a  survey  must  sooner  or  later 
become  necessary,  and  could  never  be  done  at  a  time  when 
the  vendor  would  derive  greater  advantages  from  it. 

Facilities  afforded  in  the  survey  of  estates  by  means  of 
the  Tithe  Commutation  Acts.'} — A  great  facility  has,  how- 
ever, been  latterly  afforded  throughout  every  part  of 
England  for  procuring  estates  to  be  surveyed,  valued,  and 
mapped  by  means  of  the  surveys  taken  under  the  Tithe 
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Commutation  Acts  (6  &  7  Will.  4,  c.  71 ;  7  Will.  4  &  1  Vict, 
c.  69 ;  1  &  2  Vict.  c.  64 ;  3  &  4  Vict.  c.  32)  ;  forming,  in 
fact,  a  kind  of  Doomsday  Book  for  future  generations, 
which  seems  likely  in  many  ways  to  prove  beneficial  to  the 
present  and  future  proprietors  of  landed  property. 

Necessity  of  ascertaining  the  value  of  the  property/.'] — But 
great  as  these  dds  may  be,  some  further  inquiry  wdl  always 
be  necessary ;  the  value  of  lands  in  certain  localities  is  very 
fluctuating,  particularly  in  those  districts  where  trade  and 
population  is  rapidly  increasing  or  diminishing  ;  some  lands 
which  present  a  sterile  and  unprofitable  surface,  contain 
rich  mines  of  hidden  wealth  beneath,  the  value  of  which  is 
likely  to  vary  as  mining  interests  fail  or  prosper ;  many 
tracts  of  waste  lands,  formerly  worthless  and  unprofitable, 
have  been  inclosed  and  drained ;  some  to  the  vast  ad- 
vantage of  the  improvers,  whilst  others  have  made  a  very 
inadequate  return  for  the  labour  and  money  expended  upon 
reclaiming  them.  To  arrive  at  the  true  value  of  the  pro- 
perty thus  situated,  must  always  be  attended  with  diiSculty. 
The  annual  sum  it  produces  at  rack  rent  affords  at  best 
a  very  uncertain  criterion,  for  it  speaks  of  no  more  than  the 
return  the  surface  is  capable  of  producing  in  its  present 
condition.  Nor  is  it  sufficient  to  ascertain  what  the  pro- 
perty will  produce  at  the  present  moment,  it  must,  if  pos- 
sible, be  discovered  whether  it  is  likely  either  to  increase 
or  deteriorate  in  value.  This  inquiry  is  particularly  neces- 
sary where  land  is  intended  to  be  sold  or  leased  for  building 
purposes,  when,  if  it  should  ajjpear  that  the  property  is 
likely  to  obtain  a  higher  price  if  the  sale  is  postponed  to 
some  future  period,  it  may  be  material  to  consider,  if  the 
vendor  really  is  in  want  of  ready  money,  whether  it  might 
not  be  more  eligible  to  raise  such  an  amount  as  he 
might  require  lor  nis  present  purposes  by  effecting  a  mort- 
ffage  on  the  property,  and  to  delay  the  actual  sale  until 
5ie  opportunity  arrives  of  disposing  of  it  at  an  increased 
price. 
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IV.  Of  the  Advebtisemehts  aito  other  Steps  to  be  takek 

IN    ORDEB  TO  GIVE  PuBUCITT  TO  THE  SALE. 

1.  In  ordioarj  cases. 

2.  Where  the  sale  is  made  under  a  decree. 

1.  In  ordinary  cases. 

How  and  in  what  manner  the  property  should  be  adver* 
tited.] — If  the  property  is  intended  to  be  sold  by  public 
auction,  notice  of  the  time  and  place  of  sale  shonld  be 
ad?ertised  In  sach  newspapers  as  are  in  most  general  cir- 
culation in  the  neighbourhood  of  the  property,  as  also  in 
some  of  the  leading  London  journals.  Handbills  and  notices 
to  the  same  effect  should  also  be  posted  about  in  some  con- 
spicuous places  in  the  market-towns  adjoining,  and  in  the 
bars  of  inns  and  hotels,  and  all  such  other  places  as  are 
likdj  to  attract  public  notice ;  as  also  in  the  offices  of  the 
Teodor^s  solicitor,  and  those  of  any  of  his  professional 
friends  who  will  give  them  a  place  there. 

How  the  advertisements  should  be  Jramed.'\ — The  adver- 
tisements, in  addition  to  statin?  the  time  and  place  of  sale^ 
should  include  the  name  of  the  auctioneer,  and  also  the 
name  and  place  of  abode  of  the  vendor's  solicitor,  and  of 
the  ventlor  on  whose  behalf  the  sale  is  to  be  made.  It 
should  also  contain  a  general  description  of  the  property, 
nmnber  of  lots,  quantity  of  acres,  and  the  particular  kind 
of  tenure  under  which  the  property  is  holden,  and  the 
burdens  or  outgoings,  if  any,  subject  to  which  it  is  intended 
to  be  sold. 

Propriety  of  qualifying  notice  in  case  property  should  be 
sold  by  private  contract,'] — It  is  often  advisable  to  qualify 
the  notice  of  the  time  of  sale  by  stating  that  it  will  take 
place  upon  some  stated  day,  "  unless  previously  disposed  of 
by  private  contract,  of  which  due  notice  will  be  ^ven.*' 
And  in  case  such  sale  by  private  contract  really  does  take 
place  before  the  time  appointed  for  the  sale  by  auction, 
such  notice  should  be  given  accordingly.  In  fact,  in  every 
case  where  property  advertised  to  be  sold  by  public  auction 
is  in  the  interim  disposed  of  by  private  contract,  or  if  by 
any  other  circumstances  the  sale  by  auction  is  prevented 
from  taking  place  at  the  time  originally  mentioned,  early 
notice  to  that  effect  should  be  given  and  circulated  with 
equal  publicity  as  the  previous  advertisements,  in  order  that 
parties  may  not  be  unnecessarDy  put  to  the  trouble  and 
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expense  of  attending  the  poposed  place  of  sale,  when  ia 
point  of  fact  no  actual  sale  is  intended  to  take  place  there. 

2.  Where  the  sale  is  made  under  a  decree. 

Practice  of  preparing  and  inserting  advertisemenis.]— 
When  a  sale  is  made  under  a  decree  of  the  Court  of 
Equity,  the  practice  formerly  was  for  the  particulars  of 
sale  to  be  prepared  and  approved  of  by  the  Master  pre- 
viously to  the  advertisement,  and  his  signature  must  have 
been  procured  before  this  could  have  been  done;  but  the 
practice  now  is  to  prepare  the  advertisement  on  a  sheet 
of  paper  duly  stamped,  and  to  take  it,  with  a  plain  copy, 
to  the  judge's  clerk  for  approval,  and  upon  being  signed 
by  him  it  is  inserted  in  the  London  Gazette,  and  such 
of  the  public  newspapers  as  he  shall  direct,  and  if  the  sale 
is  to  take  place  in  the  country,  he  will  also  direct  the  adver- 
tisement* to  be  inserted  in  the  provincial  newspapers  pub* 
lished  near  the  place  where  the  property  is  situated :  (Ayck. 
Chan.  Pract.  425,  5th  edit.  429,  430.) 

Alterations  with  respect  to  advertisements  effected  bjl 
recent  Orders.']— The  fee  for  every  advertisement  is  1/.  pay- 
able by  means  of  a  stamp :  (6th  Order,  25th  October,  1852; 
Ayck.  Chan.  Pract.  425,  5th  edit.  429,  430.)  It  was  also 
formerly  the  practice  to  have  two  advertisements ;  in  the 
first  no  time  of  sale  was  appointed ;  but  in  the  second,  which 
was  termed  the  peremptory  advertisement,  which  was  usually 
inserted  about  three  weeks  afterwards,  the  time  and  place 
of  sale  were  both  fixed  upon  :  (Smith  Pract.  172,  2nd  edit. 
1  Turn.  Pract.  127.)  But  now,  under  the  more  recent 
Orders,  where  advertisements  are  required,  for  every  purpose 
only  one,  and  that  a  peremptory  advertisement,  is  to  be 
issued,  unless  for  any  special  reason  it  may  be  thought 
necessary  to  issue  a  second,  or  any,  further  advertisements; 
.and  any  advertisement  may  be  repeated  as  many  times,  and 
in  such  manner  as  may  be  directed :  (83rd  Order,  16th  Oct. 
1852.) 

Modem  course  of  proceedings  to  get  advertisements  w- 
serted."] — The  usual  practice  is  to  take  the  advertisements 
and  copies  to  the  General  Advertising  Oflice,  No.  42, 
Chancery-lane,  and  upon  receiving  the  instructions  they 
cause  the  advertisements  to  be  inserted  in  all  the  necessary 
papers.  The  solicitor  should  bespeak  copies  of  the  Gazette 
and  papers,  and  retain  them  in  his  hands  as  vouchers  in  tbe 
case :  (Ayck.  Pract.  425,  5th  edit.) 
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V.    DlBBCnOKS    FOB    FBEPABOfO    THE    PARTICULARS    AKD 

GoNDmoKS  OF  Saus  m  orddiabt  cases. 

1.  As  to  the  particulars. 

2.  As  to  the  conditions  of  sale. 

1.  As  to  freeholds. 

2.  As  to  leaseholds. 

3.  As  to  copyholds. 

4.  Of  growing  timher. 

5.  Of  life  estates,  and  reversionary  interests,  policies  of 

insurance,  shares  in  public  companies,  shipping  in- 
terests, and  of  goods,  furniture,  and  other  effects. 

Particulars  or  conditions  of  sale  incapable  of  being  altered 
byparolJ^ — The  preparation  of  the  particnlars  and  conditions 
of  sale  requires  considerable  care  and  attention.  They 
ought  to  be  dear,  explicit,  and  utterly  devoid  of  doubtfiu 
or  ambignous  expressions,  for,  as  we  have  previously  ob- 
served (jante^  p.  20),  no  verbal  explanation  by  the  auctioneer, 
vendor's  a^ent,  the  vendor  himself,  or  any  person  whatsoever, 
is  admissime  for  the  purpose  of  varying,  adding  to,  subtract- 
ing from,  or  contradicting,  anything  contained  in  either  the 
particnlfltrs  or  conditions,  &c. 

As  to  the  heading  of  the  particulars,"] — ^The  particulars 
should  commence  as  in  the  aavertisement  before  mentioned 
{oKte,  p.  23)  with  setting  out  the  time  and  place  of  sale,  the 
name  of  the  auctioneer,  as  also  of  the  vendor's  solicitor  or 
agent,  and  that  of  the  vendor  or  vendors  on  whose  behalf  the 
property  is  to  be  sold. 

When  the  estate  is  sold  on  behalf  of  several  distinct  parties,'] 
—If,  as  sometimes  happens,  the  estate  is  sold  on  behalf  of 
several  distinct  parties,  as,  where  the  property  which  is  to 
form  the  subject-matter  of  sale  has  been  mortgaged  to 
several  distinct  persons,  who  have  entered  into  a  mutual 
arrangement  to  concur  in  the  sale,  in  such  cases  the  name  of 
the  party  in  whose  behalf  the  particular  portion  is  sold  may 
he  set  out  in  the  following  terms : — 

"This  lot  (or  these  lots,  as  the  case  may  be)  is  (or  are)  sold  on 
behalf  of  J.  S.,  of  ,  &c.,  gentleman,  under  the  several  trusts  and 

powers  of  sale  contained  in  a  certain  indenture  of  release  hy  way  of 
molgage.    Ihttedthe  day  of  ," 

1.  As  to  the  Particulars, 

Practical  directions  for  preparing  particulars  ofsale,]-^ 
In  framing  the  particulars  of  sale,  the  property  should  be 
[p.  C]  x> 
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described  with  every  possible  degree  of  accuracy.  The 
several  closes  or  allotments  should  be  set  out,  and  severally 
described,  specifying  their  respective  qualities ;  as  arable, 
meadow,  pasture,  orchard  ground,  or  the  like ;  as  also  the 
number  of  acres,  or  other  quantity  of  land  each  close 
contains.  The  particulars  should  also  state  the  nature  of 
the  tenure,  as,  whether  the  property  is  freehold,  or  copy- 
hold, or  leasehold. 

Propriety  of  describing  the  property  accurately."] — Where 
various  kinds  of  property  lie  intermixed  together,  the  rela- 
tive proportions  which  they  bear  to  each  other  should  be 
distinctly  pointed  out ;  and  whatever  may  be  the  nature 
of  the  property,  the  description  of  it  must  never  be  ex- 
aggerated in  extent,  or  any  qualities  asserted  to  belong  to  it 
wmch  it  does  not  really  possess ;  for  such  a  misdescription 
will  authorize  a  purchaser  who  has  been  misled  by  it  to 
rescind  the  contract  in  toto.  As,  for  example,  where  an 
estate  is  stated  to  be  bat  one  mile  from  a  borough  town, 
from  which  it  is  actually  four  or  five  miles  distant 
{Duke  of  Norfolk  v.  Worthy,  1  Camp.  N.  P.  C.  337);  or  a 
vendor  contracts  to  sell  an  estate  witn  the  right  of  shooting, 
which  latter  right  he  does  not  possess  (Stock  v.  Rook^ 
1  T.  R.  387) ;  or  to 'sell  an  estate  tithe  free,  which  in  point 
of  fiict  is  not  so  {Stewart  v.  Alliston,  1  Mer.  26) ;  in  every 
one  of  which  cases  the  purchaser  may  vacate  the  sale,  and 
cannot  be  compelled  to  complete  the  contract  upon  receiv- 
ing pecuniary  compensation  for  the  decreased  value  ooca- 
siofied  by  any  of  the  above  mentioned  drawbacks. 

Concealment  of  defects  will  afford  ground  for  annulling 
contract.'] — The  vendor  must  also  be  equally  careful  not  to 
conceal  defects,  for  this,  when  wilfully  done,  will  afford  8 
purchaser  the  same  grounds  for  rescinding  the  contract  as 
in  cases  of  actual  misrepresentation :  (Shirley  v.  Stratton, 
1  Bro.  C.  C.  140;  see  also  Cox  v.  Middleton,  23  L.  T. 
Rep.  6.)  Hence  where  a  vendor  put  up  for  sale  by  auction 
lands  described  as  eligible  for  building,  and  after  a  contract 
bad  been  made,  the  purchaser  discovered  that  there  existed 
rights  in  third  parties  to  have  water  supplied  to  them 
through  parts  of  the  land,  by  means  of  an  underffronnd 
course,  with  liberty  for  such  third  parties  to  open,  dieanse, 
and  repair  the  water  course,  making  satisfaction  for  damUge 
done  by  them  ;  it  was  held  that  the  vendor  could  not,  under 
the  circumstances,  enforce  the  contract,  and  that  existence 
.of  the  easement  was   not    a   subject    of  compaousatioD : 
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{Shaekleian  v.  SuicUfe,  V.  C.  Brace's  Court,  10  L.  T. 
Bep.  411.)  It  is  the  duty  of  a  vendor,  when  he  puts  up 
|»opert7  for  sale,  to  inform  himself  (if  he  does  not  know 
them)  of  all  the  particulars  of  the  premises  he  is  going  to 
seU ;  and  in  describing  them  to  state  every  thing  material 
to  the  condition  and  value  of  the  property.  A  purchaser  is 
not  supposed  to  be  cosnizant  of  all  the  circumstances  of  the 
property,  even  if  it  should  appear  that  he  resided  close  by 
It  No  more  knowledge  will  be  imputed  to  him  than  may 
be  gathered  firom  the  printed  particulars  of  sale,  and  what 
any  person  might  derive  from  ocular  inspection  of  the 
prop^ty  (firadley  v.  Flummery  23  L.  T.  Rep.  329) ;  it  is  no 
setHjff  to  misrepresentations  made  by  the  vendor,  for  him  to 
say  that  the  purchaser  might  have  seen  the  premises,  and 
known  the  tnith  :  (Cots  v.  Middleton^  23  L.  T^  Rep.  6.) 

d^tdeseriptum  as  to  qtunUity  may  he  made  a  subject  of 
compemsation,'] — But,  generally  spiking,  where  the  mis- 
description in  the  particulars  is  merely  as  to  the  quantity, 
it  is  treated  as  a  fit  matter  for  compensation,  the  amount  of 
which  the  purchaser  will  be  allowed  to  deduct  out  of  his 
purchase  money,  and  this  a  vendor  will  be  compelled  to 
allow,  without  showing  that  the  misdescription  arose  firom 
any  fraudulent  intent  on  his  part:  {IVinchY.  Winchester ^ 
1  Yes.  &  B.  376.) 

How  vendor  should  guard  against  liabilitg  for  misde- 
$eription  as  to  quantity.'] — To  guard  against  this  consequence, 
it  is  usual  to  stipulate  in  the  conditions  of  sale,  that  the 
nombers  of  acres  advertised  as  being  according  to  admea- 
surement are  believed  to  be  correct,  but  are  not  warranted 
to  be  so  :  (see  the  form.  Concise  Precedents,  Vol.  1,  No.  2, 
claose  8,  p.  7;  and  see  Winch  v.  Winchester^  1  Yes.  & 
Beam.  375.) 

Vendor  cannot  protect  himseff  against  his  wi^  misrepre- 
mUations.^ — But  the  clause  we  have  iust  alluded  to  will 
only  afford  protection  to  a  vendor  who  is  ignorant  of  the 
true  extent  of  the  property ;  for,  if  it  could  be  shown  that 
he  knew  what  the  exact  quantity  was,  and  described  the 
property  as  containing  more,  the  mere  insertion  of  the  words, 
"6e  the  same  more  or  ^««,"  will  not  protect  him  against 
the  effects  of  his  fraudulent  statement :  (Duke  of  Norfolk  v. 
Worthy,  I  Camp.  N.  P.  C.  337.) 

In  a  recent  decision  (Leslie  v.  Thompson,  17  L.  T.  Rep. 

277),  a  point  was  raised  as  to  whether,  in  a  case  where 

d2 
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beyond  the  description  of  the  lands,  &c.,  there  is  a  general 
statement  of  the  total  acreage,  with  the  qualification  ^*  more 
or  less^^^  the  presumption  to  sell  the  property  in  a  lump  was 
not  negatiyed?    The  court  held  that  it  was. 

Measurement,']  —  Before  the  passing  of  the  statute  5 
Geo.  4,  c.  2,  where  a  person  entered  into  a  contract 
for  the  sale  of  any  specined  number  of  acres,  known  by 
estimation  of  limits,  such  acres  were  to  be  taken  according 
to  the  estimation  of  the  county  where  the  lands  were  situate, 
and  not  according  to  the  statute  measurement :  (Morgan  y. 
Tedcastle,  Poph.  55  ;  Lloyd  v.  Bethelly  1  Roll.  Rep.  520.) 
But  the  law  is  altered  in  this  respect,  by  the  enactment 
above  alluded  to,  which  directs  that  in  all  cases  where  any 
special  agreement  shall  be  made  in  respect  of  any  measure 
established  by  local  custom,  the  proportion  which  any  such 
local  measure  shall  bear  to  any  of  the  said  standard  measures 
set  forth  by  that  act  shall  be  specified  in  the  agreement, 
otherwise  such  agreement  shall  be  null  and  void. 

All  incumbrances  should  be  specified,  when  property  is  sold 
subject  to  them,"] — Where  property  is  intended  to  be  sold 
subject  to  incumbrances,  such  incumbrances  should  be  set 
forth  accurately,  and  the  amount  of  the  charge  clearly 
defined,  so  that  a  purchaser  cannot  possibly  be  misled  as 
to  the  full  extent  and  nature  of  it.  If  omitted,  or  even  if 
misstated,  provided  the  incumbrances  be  such  as  are  matter 
of  title,  the  purchaser  may  rescind  the  contract,  and  cannot 
be  compelled  to  take  the  property  with  any  amount  of  com- 
pensation. But  incumbrances  which  are  mere  matters  of 
conveyance,  as  mortgages,  judgments,  or  the  like,  will 
afiTord  no  ground  for  vacating  the  sale;  and  the  vendor 
will  be  compelled  to  discharge  them ;  and  cannot,  in  the 
absence  of  an  express  stipulation  to  that  efifect,  oblige  the 
purchaser  to  take  the  property  subject  to  those  charges,  by 
allowing  him  an  adequate  compensation  for  them. 

As  to  annuities^  and  under  what  circumstances  such  charges 
cease  to  be  incumbrances  which  are  matter  of  title,"] — It  may 
be  proper  here  to  observe,  that  although  annuities  charged 
on  real  estates  are  considered  as  incumbrances  which  are 
matter  of  title,  because  a  vendor  of  property  so  charged 
has  no  power  or  right  to  compel  the  annuitants  to  release 
their  interests ;  yet  this  rule  will  only  hold  where  it  is  evident 
the  person  creating  those  charges  intended  that  the  land 
should  be  a  continued  and  subsisting  fund  for  their  pay- 
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■ent  (Elliott  t.  Merryman^  Barnardiiit.  82;  ^mii  y. 
WHUama,  6  Yes.  130;  Page  y.  Adam,  10  L.  J.  (N.  S.) 
407) ;  for  if  the  lands  are  at  the  same  time  subjected  to  other 
charges,  which  may  render  a  sale  of  the  lands  themselves 
necessary  to  raise  the  proper  fhnds  to  discharge  them,  as, 
wbere  a  testator  deyises  all  his  estate,  real  and  personal,  to 
A^  subject  to  the  payment  of  debts,  legacies,  and  annuities, 
in  irhi<£  case  the  deyisee  may  always  seU  to  pay  the  debts  and 
lencies,  the  annuities  will  not  only  cease  to  be  incumbrances 
wmch  are  matters  of  title,  but  even  of  conveyance,  as  the 
derisee  will  be  i^le  to  make  a  good  title  to  a  purchaser 
without  the  annuitant's  even  concurring  in  the  conveyance 
(Pogt  T.  AdamSm  supra) ;  and  unless  the  particular  debts 
are  specified  or  scheduled,  the  purchaser  will  be  exonerated 
from  all  responsibility  with  respect  to  seeing  to  the  applica- 
tion of  the  purchase  money :  *(3  Prest.  Abs.  360 ;  see  also 
Afum.  Mos.  96;  Newell  t.  Ward,  Nels.  Cha.  Rep.  38; 
Walker  v.  SmaUwood,  Ambl.  677 ;  Bailey  v.  Ekins,  7  Yes. 
323;  Sfutw  v.  Borrer,  1  Kee.  599 ;  Ball  v.  Harris,  8  Sim. 
4^.5 ;  S.  C,  4  Myl.  &  Cra.  264 ;  Robinson  v.  Lowiher, 
'23  L.  T.  Rep.  85.)  Neither  will  the  circumstance  of  some 
particular  debt  being  specified  in  the  will,  where  the  testator 
charges  his  real  estate  generally  with  the  payment  of  his  debts, 
create  an  exception  to  the  rule,  that  where  there  is  a  general 
charge  in  a  will  for  the  payment  of  debts,  a  purchaser  of  the 
inroperty  so  charged  is  exempted  firom  seeing  to  the  applica- 
tion of  Uie  purchase  money:  {Robinson y,  Lowater,  23  L.  T. 
Rep.  17,  85  ;  Starrs  v.  Walsh,  ib.  35.) 

Q^it  rents."] — If  the  premises  are  subject  to  the  pay- 
ment of  a  quit  rent,  that  fact,  as  also  the  amount  of  rent, 
should  be  stated. 

How  existing  leases  should  be  set  forth  in  the  particulars,'] — 
In  all  cases  where  there  are  any  existing  leases  of  the 
property,  the  term  for  which  it  is  let,  and  the  amount  of  rent, 
should  be  accurately  stated.  The  term  "  clear  yearly  rerU^*^ 
man  agreement  between  vendor  and  purchaser,  means  clear 
of  an  outgoings,  incumbrances,  and  extraordinary  charges, 
Qot  accorduis  to  the  custom  of  the  country;  as  tithes,  poor- 
rates,  church  rates,  and  like  charges,  which  are  natural 
charges  on  the  tenant:  (Earl  of  Tyrconnel  v.  Duke  of 
AKosterj  5  Yes.  500.)  Any  unusual  covenants,  or  other 
matters  contained  in  any  such  lease,  should  also  be  set  forth. 

Value  of  property  should  be  correct  stated.]— The  value 
D  3 
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of  the  property  should  also  be  stated  correctly ;  for  although 
a  bare  assertion  that  the  property  is  of  such  and  such  a  valoef 
although  greatly  exaggerated,  will  not  entitle  a  purchaser 
to  relief,  ^cause  it  was  simply  his  own  folly  to  crcKlit  a  bare 
assertion,  so  commonly  made  by  sellers  of  property  to 
advance  the  price  of  it  {Harvey  v.  Youngs  Yelv.  20),  still, 
if  the  vendor  were  to  insert  in  the  particulars  of  sale  that 
it  had  been  valued  b;^  competent  persons  at  a  higher  sum  than 
it  actually  was,  and  it  could  be  shown  that  a  purchaser  was 
deceived  by  such  misrepresentation,  a  Court  of  Equity  would 
relieve  him  from  a  specific  performance ;  and  it  also  seems, 
that  a  vendor  would,  under  such  circumstances,  be  prevented 
from  recovering  at  law  for  the  non-performance  of  the 
contract :  {Buxton  v.  Cooper^  4  Atk.  383.) 

If  property  is  to  be  Bold  subject  to  succession  or  legacy  dutif 
it  should  he  so  stated,"] — ^If  the  property  sold  is  subject  to  the 
duty  on  successions,  or  legacy  duty,  or  any  other  deduction, 
those  facts  must  be  stated  in  the  particulars  of  sale :  {Dyh 
V.  Blake,  4  Bmg.  N.  C.  463,  467  ;  see  also  Bawes  v.  Kins, 
1  Stark.  5.) 

Where  rights  have  been  reserved  by  former  grantors,  thai 
should  be  set  out  in  the  particulars,'} — Where  any  rights  hate 
been  reserved  by  former  grantors,  it  should  be  stated  that 
the  purchaser  is  to  take  the  property  subject  to  those  rights; 
for  m  a  case  where  a  vendor  contracted  to  sell  'certain  lands, 
and  it  was  afterwards  discovered  that  a  right  of  entry  had 
been  reserved  by  a  former  owner  of  the  property  for  the 
purpose  of  searching  for  minerals,  the  vendor  was  compelled 
to  complete  the  sale  and  make  compensation  to  the  pur- 
chaser, and  was  not  permitted  to  waive  the  contract 
upon  undertaking  to  place  the  vendee  in  the  same  situation 
he  would  have  been  if  no  such  contract  had  been  ever 
entered  into :  (Seaman  v.  Vawdrey,  16  Yes.  323.)  In  one 
case,  indeed,  where  an  estate  had  been  originally  granted 
by  the  Crown,  in  which  grant  there  was  a  reservation  of  all 
royal  mines,  but  without  a  right  of  entry ^  a  specific  perform- 
ance was  decreed  without  compensation,  on  the  CTonnd, 
it  appears,  that  there  had  been  no  search  for  royal  nunes  for 
upwards  of  a  century ;  that  the  probability  was  great  that 
there  were  no  such  mmes,  and  that  the  Crown,  for  want  of  a 
right  of  entry .^  was  unable  to  grant  a  lease  to  any  one  to 
work  them  :  {Lyddall  v.  Weston,  2  Atk.  1.9.)  The  correct- 
ness of  this  decree  is  very  questionable,  and  would  scarcely 
be  followed  at  the  present  day.    A  reservation  of  mines* 
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ahhoimli  it  may  never  be  exercised  by  the  party  resenring 
such  nght,  will  efifectually  prevent  the  porchaser  from  00 
doing,  and  by  this  means  he  may  possibly  be  debarred  from 
exercising  one  of  the  most  valuable  privil^es  he  could 
derive  from  the  property.  The  inference  as  to  the  belief  of 
the  existence  or  non-existence  of  minerals  beneath  the 
larface  is  not  to  be  regarded ;  for  many  mines  have  sprung 

Land  are  constanU^  being  discovered  in  localities  in 
li  no  one  at  the  time  Ltddell  v.  Weston  was  deter- 
mined would  ever  have  dreamt  of  finding  anything  of  the 
kind.  In  that  case,  therefore,  the  vendor  was  unable  to 
confer  a  very  important  privilege  connected  with  the  occu- 
pation and  enjoyment  of  the  property,  and  the  purchaser 
was  therefore,  consistently  with  every  principle  of  equity 
and  justice,  entitled  to  compensation  for  it. 

Bight  of  entry  not  barred  by  non-iwcr.]— And  here  we 
consider  it  proper  to  observe  that  where  a  right  of  entry 
fir  the  purpose  of  working  mines  has  been  reserved,  that  right 
will  not  be  barred  by  the  simple  fact  of  non-user.  In  Smith 
V.  Lloyd  (22  L.  T.  Kep.  289)  the  owner  of  a  close  having 
under  it  a  stratum  of  coal  and  minerals,  conveyed  the  surface 
to  one  under  whom  the  plaintifi*  claimed,  and  who  had  made 
no  entry  for  the  purpose  for  more  than  forty  years.  It  was 
held  that  the  right  was  not  barred  by  the  Statute  of  Limita- 
tions by  simple  non-user,  no  other  person  having  worked,  or 
been  in  the  possession,  of  the  mines.  The  statute,  said  the 
court,  applies  not  to  cases  of  want  of  actual  possession  by 
the  plaintiff,  but  to  cases  where  he  has  been  out  of  it,  and 
another  in  the  possession  for  the  prescribed  time.  There 
must  be  both  absence  of  possession  by  the  person  who  has 
the  right,  and  of  actual  possession  by  another,  whether 
adverse  or  not,  to  bring  the  case  within  the  statute. 

Vendor* 8  estate  and  interest  in  the  property  must  be  accu' 
rateiy  set  forth.'] — The  interest  which  the  vendor  takes  in  the 
property  ne  is  authorized  to  dispose  of  must  be  accurately 
stated,  as  an  omission  in  this  respect  will  authorize  a  pur- 
chaser, if  he  thinks  proper,  to  rescind  the  contract,  although 
the  latter  may,  if  he  chooses,  insist  upon  a  specific  perform- 
ance, which  a  Court  of  Equity  will  enforce,  with  a  compensa- 
tion for  the  difference  in  value  between  the  interest  contracted 
for,  and  that  which  the  vendor  really  had  the  power  to 
dispose  of:  (Milligen  v.  Cook,  16  Ves.  1 ;  Seaman  v.  Vawdrey^ 
ib.  290 ;  aiid  see  Halseyv.  Grant,  13  ib.  37 ;  Hill  v.  Budcley, 
17  ib.  401 ;   Grant  v.  Mmt,  Coop.  173  ;  Mortlock  v.  Butler, 
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10  Ves.  316.)  Hence,  if  the  particulars  were  to  describe 
the  property  sold  to  be  a  freehold  estate,  when  in  fact  the 
yendor  had  only  a  term  of  years  in  it ;  or  even  if  it  should 
be  stated  that  it  was  held  by  tenants  under  leases,  or 
written  agreements,  where  the  tenancy  was  by  parol  onlj 
(^fVoodY.  Griffith^  1  Wils.  44;  Attorney  General  y,  Gower, 

1  Ves.  sen.  228 ;  Barker  ▼.  Darner^  4  Mad.  43 1 ) ;  or  land  stated 
to  be  freehold  should  turn  out  to  be  of  copyhold,  or  customarj 
tenure  (Twining  y.  Morrice^  3  Bro.  C.  C.  326 ;  see  also  Htdb 
y.  Phillips,  Pre.  Cha.  573) ;  or  a  vendor  should  have  only 
an  undivided  part  where  he  contracted  to  sell  the  whole 
(Rofey  v.  Shallcross,  4  Mad.  Rep.  227;  Dalby  v.  Pulkn, 

2  Sim.  29  ;  Casamajor  v.  Strode,  3  Mer.  726) ;  or  an  under- 
lease, where  he  contracted  to  sell  a  lease ;  in  ever^r  one  of 
such  cases  a  purchaser  may,  if  he  pleases,  rescind  the 
contract,  or  hold  the  vendor  to  a  specific  performance  with 
a  compensation.  Nor  will  a  vendor  be  able  to  get  off 
completing  the  contract  on  the  latter  terms,  notwithstanding 
he  himself  may  have  been  deceived  as  to  the  true  nature  a 
the  property  he  contemplated  selling;   his  best  way  of 

faarding  against  such  a  consequence  is  to  ascertain,  as 
e  ought  to  do,  what  interest  he  actually  takes  in  Uie 
property  before  he  enters  into  any  contract  respecting  it; 
or,  if  any  doubt  exists  about  the  matter,  to  insert  an  express 
stipulation  authorizing  him  to  annul  the  sale  in  case  it  should 
turn  out,  upon  the  investigation  of  the  title,  that  he  has  not 
the  interest  in  the  premises  he  pretended  to  sell,  and  that 
he  shall  not  be  compelled  to  assign  any  lesser  estate  he  may 
chance  to  have  therein ;  or  it  may  be  stipulated  that  the 
contract  shall  not  be  annulled  by  such  a  mistake  or  error  in 
the  particulars,  but  that  a  compensation  shall  be  made,  the 
amount  of  which,  in  case  of  dispute,  shall  be  fixed  by  two 
referees  or  their  umpire  in  the  usual  manner. 

Clauses  stipulating  that  mistakes  or  errors  in  description 
shall  not  annul  sale,  will  be  insufficient  to  protect  vendor 
against  existing  rights  of  way  not  set  out  in  the  particulars,] 
— ^It  seems,  however,  that  a  clause  of  this  kind  will  be  in- 
sufficient to  protect  a  vendor  where  a  right  of  way  exists 
over  the  property,  of  which  no  mention  is  made  in  the  par- 
ticulars. Thus,  in  Dykes  v.  Blake  (4  Bing.  N.  C.  476),  by 
particulars  of  sale,  lot  13  was  described  as  building  ground, 
and  adjoining  the  lot  12  as  a  villa,  subject  to  liberty  for  the 
purchaser  of  lot  I  to  come  on  the  premises  to  repair  drains, 
&c.,  as  reserved  in  lot  7.  The  reservation  in  lot  7,  referred 
to  a  lease  which  gave  to  the  occupier  of  that  and  several 


SALES.]  PABTIOULABS  OF  8AL£.  3d 

adjoining  lots  composing  a  row  of  houses,  a  carriage  way  in 
oommon  in  firont  of  the  lots,  and  a  footway  at  the  back,  and 
also  a  footway  over  lot  14.  The  particulars  contained  plans* 
which  disclosed  the  carriage  way  in  front,  and  the  footway 
at  the  back  of  the  house,  out  not  the  footway  over  lot  13. 
But  ^ey  stated  that  the  lease  of  lot  7  mi^ht  be  seen  at  the 
vendor's  office,  and  would  be  produced  at  the  sale.  Plaintifi* 
having  purchased  lots  12  and  13  by  one  contract,  in  igno- 
rance of  the  footway  over  lot  13,  it  was  held  that  the  mis- 
description was  such  as  to  entitle  him  to  rescind  the  contract 
as  to  Uie  both  lots. 

Misrepresentation  mil  render  party  liable  to  an  actionJ] 
—Neither  is  the  liability  to  have  the  contract  annulled  by 
a  misdescription  of  the  property  the  only  one  to  which  a 
vendor  may  subject  himself;  for  if  a  vendor,  or  any  other 
person,  makes  such  a  misrepresentation,  whether  it  be  made 
with  a  view  to  deceive  a  purchaser,  or  in  favour  of  a  vendor, 
or  from  the  hope  of  any  personal  advantage  to  himself,  or 
from  ill-will,  or  from  mere  wantonness,  he  wHl  render  himself 
liable  to  an  action  at  law  for  the  deceit:  {Ekins  v. 
Tkresham,  1  Lev.  102;  Bimey  v.  Selhy,  1  Salk.  211; 
Padey  v.  Freeman^  3  T.  R.  61 ;  Eyre  v.  Dunsford,  18 
East,  318;  Haycroft  v.  Creasy^  2  East,  92;  Hutchinson 
V.  BeC,  1  Taunt.  658 ;  De  Graves  v.  Smith,  2  Camp. 
N.  P.  C.  533 ;  Foster  v.  Charles,  6  Bmg.  396,  7  ib.  105 ; 
Dorbert  v.  Brown,  2  Mood.  &  Malk.  108 ;  Dobell  v.  Stephens, 
8  B.  &  C.  623 ;  Freeman  v.  Baker,  7  B.  &  A.  796.) 

Where  the  property  contracted  for  is  misdescribed,  vendor 
cannot  require  purchaser  to  take  another  in  lieu  of  it  with 
a  compensationT] — It  will  be  proper  also  to  remark  that 
wherever  there  is  an  error  in  the  description,  whether  it 
be  by  fraud,  or  by  mistake,  accident  or  madvertence,  the 
purchaser  cannot  be  comi)elled  to  take  another  property 
with  a  compensation  in  lieu  of  the  one  erroneously  de- 
scribed ;  as,  where  the  particulars  stated  one  of  the  bouses 
to  be  No.  4,  instead  of  No.  2,  although  the  names  of  the 
occupiers  were  correctly  stated,  and  both  houses  were  of 
the  same  description,  but  No.  4  was  in  rather  better  repair 
than  the  other ;  in  which  case  it  was  held  that  the  purchaser 
WIS  entitled  to  vacate  the  contract,  and  recover  his  deposit 
notwithstanding  the  usual  condition :  {Leach  v.  MuUett, 
3  Car.  &  Pay.  115.) 

Sow  leasehold  property  should  be  set  out  in  the  particu- 
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larM,"] — Where  the  subject-matter  of  sale  consists  of  lease- 
hold property,  the  term  for  which  the  premises  are  holden, 
and  tne  duration  of  the  vendor^s  interest^  the  amount  ojf 
reserved  rents  and  all  other  outgoings  should  be  accuratelj 
stated,  as  a  misdescription  in  any  of  these  matters  would 
probably  vitiate  the  sale  altogether :  (Farrer  v.  Nightim' 
gale,  2  Esp.  N.  P.  C.  639 ;  Pasley  v.  Freeman,  5  T.  B.  2) ; 
Stewart  v.  AllisUm,  1  Mer.  26 ;  Waring  v.  Hoggart,  1  Ry. 
&  Man.  39 ;  Flight  v.  Booth,  I  Bing.  N.  C.  370 ;  BfJkd  \ 
V.  Avery,  1  Mees.  &  Wels.  620.) 

Jones  V.  Edney,"] — ^Thus  in  Jones  v.  Edney  (3  Camp. 
N.  P.  C.  337),  where  in  the  particulars  of  sale  a  leasehold 
house  was  stated  to  be  "a  free  public  house,'*  when  in 
reality  the  lease  contained  an  express  covenant  to  take  beer 
from  the  lessor,  upon  that  ground  the  purchaser  refused 
to  complete  the  contract,  and  having  brought  his  actioD 
recovered  back  the  amount  of  the  deposit  money  he  bad 
paid. 

Any  unusual  covenants  in  a  lease  should  be  set  out  in  par- 
iicutars,'] — And  wherever  a  lease  contains  any  unusual  coTe 
nantSy  particularly  such  as  are  of  a  burdensome  nature  to  a 
lessee,  they  should  be  distinctly  set  out.  Common  and 
usual  covenants  in  a  lease  of  a  public  house  have  been  cos- 
strued  to  include  covenants  to  pay  land  tax,  sewers  ratei 
and  other  taxes,  and  a  proviso  for  re-entry,  if  any  other 
business  but  that  of  a  licensed  victualler  should  be  carried 
on  in  the  house:  {Bennett  v.  Womack,  7  B.  &  C.  627; 
S.  C,  1  Man.  &  Ry.  644.)  But  a  covenant  to  take  wbe, 
spirits,  or  ale  of  the  lessor,  though  a  very  usual  one  where 
a  vintner  or  a  brewer  lets  a  pubhc-house,  is,  in  the  eye  of 
the  law,  viewed  neither  as  a  usual,  or  a  common  covenant, 
nor  as  one  which,  under  those  terms,  a  lessor  would  be 
entitled  to  have  inserted  in  his  lease ;  neither  does  a  cove* 
nant  not  to  assign  without  licence,  whether  the  lease  be  of  a 
public-house  or  of  any  other  kind  of  property,  although  fre- 
quently introduced  into  leases,  come  within  the  description 
of  either  a  common,  or  a  usual  covenant :  (^Henderson  v.  Hd§, 
3  Bro.  C.  C.  632;  Church  Y.Brown,  16  Ves.  629;  BrowB 
V.  Ruban,  15  Ves.  529 ;  Bennett  v.  Womack,  ^  B.  &  C.  627; 
Yan  V.  Cope,  3  Myl.  &  Kee.  269 ;  Propert  v.  Parker,  ih 
280.) 

Dropping  of  lives  should  be  noticed  tohen  lease  is  so  de- 
terminable,'] — If  the  property  is  determinable  on  lives,,  the 
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1  ages  of  the  liyes  should  be  stated  correctlv,  and 
the  liyes  should  happen  to  drop  before  the  time  of 
particulars  should  be  altered  so  as  to  correspond 
circumstance,  as  a  mere  verbal  statement  of  that 
he  auctioneer  will  haye  no  effect  whateyer  in 
the  misstatement  in  the  written  or  printed  par- 

al  suggestions.'] — The  following  form  may  be  found 
settmg  out  the  particulars  of  leasehold  property 
.ble  on  liyes : — 


Particulars. 

Age  of 
Lives  in  the 
year  18    . 

Quantity  of 
Acres  in 
sutnte 
Measure. 

)close 

close     ••        ••        ••        .. 

a  tenement 

nent  in  Week  and  common . . 
a*8  tenement,  water  and  grist 

46  ..  28  ..  32 
26  ..  24  ..  54 
46  ,.  28  ..  32 
0  ..  54  ..     0 

40  ..  33  ..     0 

A.    a.    F. 

7  0    12 

8  1     15 
13    0    22 
28    2    19 

5    2      I 

aversions.'] — And  where  the  subject-matter  of  sale 
(ion  expectant  on  leases  determinable  on  lives,  the 
uld  be  stated  as  well  as  the  ages  of  lives,  and 
iny  of  them  have  dropped  in  the  same  manner  as 
i  mentioned  form. 

ir  ffiisrepresentation  tnll  vitiate  sale,"] — In  the  case 
Id  property,  any  misrepresentation  as  to  the  dura- 
le  vendor^s  interest  will  at  law  afford  a  sufficient 
r  a  purchaser  to  vacate  the  sale  :  (Guest  v.  Horn- 
''es.  818;  Hanger  v.  Eyles^  21  Vin.  Abr.  pi.  1.) 
urt  of  Equity,  if  the  deficiency  is  not  very  great, 
pally  support  the  contract,  deducting  a  propor- 
irt  of  the  purchase  money.  Still,  if  the  number  of 
onsiderably  less  than  for  the  term  the  vendor  has 

sell,  as,  for  example,  when  the  term  is  stated  to 
n  years,  when  in  fact  it  is  only  six  (Long  v. 
2  Eq.  Ca.  Abr.  5),  a  Court  of  Equity,  so  far  from 
g  to  aid  a  vendor  in  so  flagrant  a  case  of  misrepre- 

would  make  him  pay  all  the  costs,  and  even  assist 
laser  to  recover  any  deposit  he  may  have  paid, 
me  time,  agreements  of  this  kind  ought  to  receive 
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a  reasonable  construction,  as  the  parties  cannot  be  supposed 
to  intend  that  there  shall  be  the  exact  term,  neither  more  nor 
less  by  a  single  day ;  and  it  seems  not  unreasonable  that 
the  period  mentioned  in  the  agreement  should  be  calculated 
from  the  last  preceding  day  when  the  rent  was  pajabUi 
including  theretore  the  current  half-year:  {Belworth  Y.Hat' 
sell,  4  Camp.  N.  P.  C.  140.) 

In  case  any  alteration  has  occurred  in  the  property  since 
the  granting  of  the  lease,  as,  if  any  buildings  on  the  demised 
property  have  been  removed  (Granger  v.  IVomu^  4  Ganqk 
N.  r.  0.  83),  those  facts  must  be  stated  in  the  particnlsiSi 
otherwise  a  purchaser  will  not  be  bound  to  complete  the 
contract,  and  this,  notwithstanding  the  purchaser  had  heard 
the  lease  read  previously  to  his  signing  the  agreement. 

Particulars  may  be  either  printed  or  written.']-r-The  pl^ 
ticulars  of  sale  may  be  either  written  or  printed,  but  the 
latter  seems  the  usual  plan,  as  afibrding  greater  facility  of 
circulation.  The  particulars  are  attached  to  the  conditiov 
of  sale,  but  very  often  the  printed  handbills  which  contak 
the  advertisements  of  the  property  are  applied  to  thii 
purpose. 

2.  As  to  the  Conditions  of  Sale, 

1.  As  to  freeholds. 

2.  As  to  leaseholds. 

3.  As  to  copyholds. 

4.  Of  growing  timber. 

5.  Of  life  estates,  and  reversionary  interests,  polidfls  of  ii- 

surance,  shares  in  pablic  companies,  shipping  interests,  tai 
of  goods,  furniture,  and  other  e£fects. 

1.  As  to  freeholds. 

As  to  the  conditions.'] — ^The  conditions  of  sale  may  be 
either  printed  or  written ;  «but  in  sales  of  laree  proper^ 
the  former  plan  is  commonly  adopted,  as  affording  a  wider 
means  of  circulation. 

Lots  to  be  put  up  at  a  price  to  be  named  by  the  auctioneer.] 
— These  conditions  usually  stipulate  that  the  several  lota 
shall  be  put  at  such  prices  as  shall  be  named  by  the  auc- 
tioneer at  the  time  of  sale. 

How  conditions  should  be  penned  when  the  property  is  sold 
entire.] — ^But  if  the  property  is  sold  entire,  and  not  in  lot»f 
the  above  clause  is  omitted,  and  the  conditions  commeaee 
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vith  the  foUo^mng  one,  which  is  a  usual  daute  in  either 

OMyTlZ: 

Tliat  the  highest  bidder  shall  be  the  purchaser,']'-'''  That 
the  highest  bidder  shall  be  the  purchaser,  (subject  to  the 
n^  of  the  vendor,  his  solicitor,  or  agent,  to  bid  once),  and 
diat  if  any  dispute  shall  arise  as  to  the  last  or  highest 
iMdding  for  the  lot  (or  property,  as  the  case  may  be),  the 
lot  (or  property),  with  respect  to  which  such  dispute  shall 
aiise,  shall  be  put  up  again  at  the  last  preceding  undisputed 
hidfing.'^ 

No  person  to  offer  less  than  a  certain  sum,'] — It  is  also 
uual  to  stipiilate,  that  no  person  shall  advance  a  less  sum 
at  the  bidding  than  shall  be  named  by  the  auctioneer,  at 
the  time   of  putting  up  each  lot,  or  retract  his  or  her 


Auction  duties,  and  remuneration  of  auctioneer.] — ^The 
danse  as  to  the  parent  of  the  auction  duty  was  usually 
JDserted  next,  to  which  it  was  sometimes  superadded  that 
the  purchaser  should  pay  a  certain  sum  to  the  auctioneer 
fyr  his  trouble.  But  auction  duties  having  been  repealed  by 
a  recent  statute  (8  Vict.  c.  15,  s.  I),  the  former  portion  of 
die  clause  must  now,  of  course,  be  left  out. 

As  to  payment  of  deposit.] — Next  comes  the  clause  as  to 
the  payment  of  toe  deposit,  which  usually  stipulates  that 
the  respective  purchasers,  immediately  upon  any  lot  beiug 
knocked  down  to  them,  shall  pay  down  a  deposit,  either  into 
the  hands  of  the  auctioneer,  or  of  the  vendor's  agent,  in  part 
payment  of  the  purchase  money,  and,  at  the  same  time, 
aga  an  agreement  to  pay  the  Remainder  at  some  time  or 
pGkce  mentioned  in  the  conditions  on  the  completion  of  the 
purchase:  (see  the  form,  1  Hushes*  Concise  Precedents, 
Fart  L,  No.  I.,  clause  2,  p.  2,  2nd  edition.) 

As  to  the  payment  of  interest  on  the  purchase  money,] — To 
the  above-mentioned  clause  is  often  added  a  stipulation  that, 
in  case  the  sale  is  not  completed  at  the  appointed  time,  the 
purchaser  shall  pay  interest  on  the  purchase  money,  to 
which  latter  clause  is  commonly  superadded  a  proviso  that 
tiiia  shall  not  give  the  purchaser  any  right  of  entry  on  the 
purchased  property  until  payment  of  the  whole  of  the 
purchase  money  (see  the  form,  1  Con.  Free.  p.  3,  2nd 
edit.) ;  for  although  it  is  by  no  means  uncommon  in  the 
ease  of  sales  by  private  contract,  when  the  intended  pur- 
diaser  is  previously  known  to  the  vendor,  to  agree  that  the 
[p.  c]  E 
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former  shall  be  let  into  the  possession  and  receipt  of  the 
rents  and  profits  on  some  specified  day,  without  reference 
to  the  time  at  which  the  contract  is  to  be  completed ;  such 
a  stipulation  is  not  so  often  inserted  in  the  conditions  of 
sale,  where,  until  the  sale  actually  takes  place,  it  is  uncer- 
tain who  the  purchaser  really  may  be. 

Vendor  not  entitled  to  interest  when  the  delay  in  completinig 
purchase  arises  from  his  own  default,"]— It  must  be  borne  in 
mind  that  in  those  cases  where  the  contract  is  not  com- 
pleted at  the  appointed  time,  the  clause  aboye  mentioned 
will  not  render  a  purchaser  liable  to  the  pfiyment  of  any 
interest,  when  the  delay  in  completing  toe  purchase  » 
occasioned  by  the  vendor's  own  default :  (Wilson  v.  Clap' 
ham,  1  Jac.  &  Walk.  36.)  But  in  the  absence  of  yezatiou 
conduct,  or  gross  delay,  or  any  unfair  dealings  on  the  part 
of  the  vendor,  if  the  conditions  stipulate  that  the  purchaser 
shall  pay  interest  on  the  purchase  money,  if  the  contract  is 
not  completed  on  the  day  named,  the  purchaser  must,  in 
such  case,  pay  interest  from  the  time  so  mefitioned,  and 
not  from  the  time  when  a  good  title  was  first  shown: 
(Robertson  v.  Skelton,  15  L.  T.  Rep.  129 ;  De  Visme  v. 
De  Visme,  14  ib.  169 ;  S.  C,  1  Mac.  &  G.  336;  Sherwin 
V.  Shakespeare,  24  L.  T.  Rep.  45,  reversing  the  decision  of 
the  Master  of  the  Rolls,  21  L.  T.  Rep.  252?) 

Rule  as  to  payment  of  interest  where  conditions  are  tHent 
upon  the  subject.] — Where  the  conditions  are  silent  on  the 
subject,  the  rule  is  that  the  purchaser  shall  pay  interest  on  the 
purchase  money,  and  the  purchaser  be  entitled  to  the  rents  and 
profits  of  the  premises,  from  the  time  at  which  the  purdiase 
was  appointed  to  be  completed  ;  but  this  rule  does  not  hold 
good  where  the  delay  has  been  caused  by  the  vendor,  or 
the  purchase  money  has  lain  unproductive  in  the  purchaser's 
hands,  of  which  the  vendor  has  notice,  or  the  interest  exceeds 
the  amount  of  the  rents  and  profits:  (Wilson  v.  Clapham^ 
1  Jac.  &  Walk.  36.)  To  prevent  a  purchaser  from  availing 
himself  of  these  exceptions,  it  is  sometimes  added  to  the 
end  of  the  clause  stipulating  that  the  purchaser  shdl  pay 
^^  interest  on  his  unpaid  purchase  money,  and  which  interest 
shall  be  so  paid  as  aforesaid,  notwithstanding  the  purchaser 
shall  ijot  be  entitled  to  the  possession,  or  the  purchase 
money  shall  have  remained  unproductive  in  his  hands 
without  producing  interest,  and  although  tfie  vendor  shall 
have  express  notice  that  such  purchase  money  is  so  lying 
unproductive  as  aforesaid." 
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At  to  the  delivery  qfthe  abstract.'] — ^The  clause  relating  to 
the  delivery  of  the  abstract,  and  tne  stipulations  as  to  the 
objections  or  requisitions  which  the  purchasers  may  make  to 
tbe  title,  is  generally  the  next  inserted. 

It  usually  runs  to  the  following  effect:  *^That  the 
yendor  thU,  at  his  own  expense,  within  the  space  of  one 
calendar  month  from  the  day  of  sale,  deliyer  abstracts  of 
title  to  the  respective  purchasers  {or  purchaser,  as  the  case 
nuji  be\  or  their  (or  his)  solicitors  (or  solicitor),  and  deduce 
a  good  title  thereto,  subject  to  the  conditions.  And  each 
of  the  said  purchasers  (or  the  purchaser,  as  the  case  may 
6e),  shall,  within  [some  certain  specified  time"]  next  after  tbe 
delivery  of  such  abstract,  signify  in  writing  to  the  vendor's 
solicitor,  their,  his,  or  her  objection  to,  or  requisition  on  the 
title  as  deduced  by  such  abstract ;  and  that  in  default  of 
thdr,  his,  or  her  so  doin^  within  the  appointed  time,  they, 
he,  or  she,  shall  be  considered  as  having  accepted  the  title 
UDConditionally."  It  is  also  advisable  to  add  that  ^^  every 
such  objection  or  requisition,  not  made  or  taken  in  writing 
within  such  period  shall  be  considered  as  waived ;  and  in 
this  respect,  that  time  shall  be  considered  as  part  of  the 
essence  of  the  contract." 

Time  toithin  wMch  abstract  is  to  be  delivered,  ought  to  be 
spec^edJ] — ^The  time  within  which  the  abstract  is  to  be  deH- 
Tered  should  alwajs  be  specified ;  for  although  if  no  time  is 
appointed,  it  will  be  sufficient  if  it  be  delivered  within  a 
reasonable  time,  still  what  limit  will  be  so  considered  is 
involved  in  so  much  doubt,  that  no  solicitor  who  consults  his 
client's  interest  would  allow  the  c|uestion  to  be  raised  if 
anjr  proper  care  or  foresight  on  his  part  could  prevent  it, 
wmch  in  this  instance  may  be  done  with  ease  ana  certainty 
by  only  setting  out  in  the  conditions  what  the  limit  of  time 
really  is  to  be. 

Precautions  to  be  taken  by  vendor  where  he  has  a  doubtful 
tUleJ] — ^In  case  a  vendor  has  the  slightest  reason  to  suppose 
he  may  be  unable  to  confer  a  good  title,  it  will  be 
advisable  for  him  to  insert — 

**  That  in  ease  anj  purchaser  or  purchasers,  or  their,  his,  or  her 
sdiettor  shall  object  to  the  title,  the  yendor  shall  be  at  liberty,  if  he 
shall  so  think  fit,  to  yacate  the  sale,  unless  the  purchaser  shall  {within 
tome  specified  time,  at  fourteen  or  twenty -one  days  for  instance  y^ 
consent  to  accept  the  title  unconditionally;  and  that  such  right  of 
(he  yendor  to  annul  the  sale  shall  not  be  considered  as  waiyed  by  any 
neeotiation  as  to  such  objection  or  requisition,  or  attempt  to  obyiate 
soen  objection,  or  to  comply  with  any  such  requisition,  or  to  remedy 
E  2 
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anj  defect  that  may  be  objected  to  -"  (see  the  form,  1  Con.  Pree.,  p.  4, 
2nd  edit.  innotU.) 

Advantages  of  a  clause  according  to  the  above  directions,] 
— The  object  of  the  latter  part  of  this  clause  is  to  prevent 
any  subsequent  negotiation  from  depriving  the  vendor  of  his 
right  to  annul  the  sale ;  for  it  seems  that  if  he  was  to  attempt 
to  answer  any  objections  or  requisitions  made  by  the 
purchaser,  he  would  thereby  be  considered  to  have  waived 
his  right  to  rescind  the  contract.  It  seems,  however,  from 
the  suggestion  thrown  out  by  Wigram,  V.  C.  in  T/iorley  v. 
Cook  (12  L.  J.  Rep.  136),  that  a  vendor  might  protect 
himself  by  answering  the  objection  under  an  express  protest 
that  it  was  to  be  without  prejudice  to  his  right  of  rescindine 
the  contract  in  pursuance  of  the  terms  of  the  condition ;  and 
there  can  be  no  doubt  but  that  the  same  object  may  be 
attained  by  inserting  the  clause  in  the  conditions  to  the  same 
effect. 

How  conditions  should  be  penned  when  it  is  probable  vendor 
may  be  unable  to  show  title  io  some  portion  of  the  firt^pertv,] 
— ^Lf  there  is  an;^  probability  of  the  vendor  being  nnaole 
to  show  a  good  title  to  the  property,  or,  where  it  is  sold  in 
lots,  to  any  one  of  the  lots,  or  part  of  any  one  of  the  lots 
it  should  be  stipulated  that  his  incapacity  to  do  so  shall  not 
vitiate  the  contract  with  regard  to  the  other  portion  of 
the  property,  or  lots,  to  which  he  is  able  to  make  a  title; 
but  that  the  contract  shall  nevertheless  be  carried  into  effect 
pro  tanto^  and  a  proportionate  abatemait  allowed  out  of 
the  purchase  money,  as  a  compensation,  the  amount  of  which 
shall  be  settled  by  the  award  of  two  referees  or  their 
umpire  in  the  usual  manner :  (see  the  form,  l  Con.  Free, 
p.  7,  in  noHs^  2nd  edit.) 

Whether  defect  in  title  as  to  part  of  the  lands  wiB  affect 
the  contract  as  to  the  remainder,} — ^By  means  of  a  clause  of 
this  kind  a  vendor  will  be  able  to  hold  a  purchaser  to  his 
contract  with  respect  to  that  portion  of  the  proper^  to 
which  a  good  title  can  be  made,  which  he  might  not  other- 
wise have  been  able  to  do ;  for  notwithstandmg  it  appears 
formerly  to  have  been  a  doubtful  question  whether,  when 
an  estate  was  sold  in  lots,  to  some  of  which  a  vendor  was 
unable  to  make  a  title,  a  purchaser  of  the  whole  would 
not  have  been  obliged  to  accept  those  to  which  a  title  could 
have  been  made,  with  a  compensation ;  yet  thus  much  seems 
to  be  settled,  that  where  property  is  sold  in  lots,  and  no 
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title  can  be  made  to  a  lot  complicated  with  tbe  rest,  and 
essential  to  their  enjojment ;  as  where  a  contract  is  for  a 
house  and  wharf,  and  no  title  can  be  made  to  the  latter,  or 
a  mansion-house  b  sold  in  one  lot,  and  farms  and  other 
kids  in  other  lots,  and  no  title  can  be  made  to  the  lot  con- 
taining the  mansion,  the  purchaser  would  not  be  compelled 
to  take  the  remaining  lots  with  a  compensation,  by  deduct- 
ing tbe  purchase  money  in  resoect  of  the  remaining  pro- 
perty: (Stapieton  ▼.  Scott,  13  Ves.  427;  Knatchbull  v. 
Orvebar,  1  Mod.  153  ;  see  also  Dohell  y.  Hutchinson,  3  Ad. 
&  £U.  355  ;  MiOs  y.  Oddey,  2  Cr.  &  Mees.  103.) 

'Practical  suggestions.'] — ^For  the  reasons  aboye  stated, 
wheneyer  the  subject-matter  of  sale  consists  of  property 
held  under  yarious  tenures,  as  freehold,  leasehold,  or  copy- 
hdd,  or  it  is  doubtful  whether  the  whole  property  is  freehold, 
or  what  exact  relatiye  proportion  such  mixed  kind  of  pro- 
perties bear  to  each  otner,  it  will  be  prudent  to  stipulate, 
that  if  any  question  shall  arise  upon  the  matter,  or  any 
mistake  or  error  shall  appear  in  the  particulars,  such  mb- 
take  or  error  shall  not  annul  the  sale,  but  a  compensation 
shall  be  made,  to  be  settled  by  arbitration  in  the  usual 
manner :  (see  the  form,  1  Con.  Free.,  p.  8,  in  notis,  2nd  edit.) 

Hoio  conditions  should  be  penned  where  there  is  any  con- 
fusion  as  to  boundaries  or  identity  of  parcels.'] — And  in  all 
cases  where  the  property  b  of  a  mixed  kind,  and  there  b 
any  reason  to  apprehend  that  doubts  may  arise  as  to  the 
exact  boundaries  or  identity  of  the  different  parcels,  it 
should  be  stipulated,  that  where  on  account  of  any  of  the 
property  haymg  been  conyeyed  or  passed  under  a  general 
description,  or  hedges  haying  been  pulled  down,  or  other- 
wise, sufficient  eyidence  of  seisin  or  of  boundaries  is  not 
aflK>ided  on  the  face  of  the  deed,  or  court  rolls,  a  declaration, 
in  pursuance  of  the  act  of  the  fifth  and  sixth  years  of  the 
reign  of  hb  late  Majesty  King  William  the  Fourth,  for  the 
suppression  of  extra-judicial  oaths  and  affidavits,  of  the 
possession,  or  of  the  receipt  of  the  rents  for  twenty  years 
and  upwards,  according  to  the  title  deduced,  or  of  the 
identity  of  the  premises,  shall  in  any  case,  not  exi)ressly 
provided  for  in  tne  conditions,  be  deemed  sufficient  evidence 
of  wemn  and  identity. 

Propriety  of  stipulating  that  no  error  in  description  shall 
vitiate  sale.] — It  should  also,  for  the  reasons  before  stated 
be  stip^ated  that  no  error  in  the  description,  either  in 
e3 
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the  quantity  of  the  property  sold,  or  of  the  extent  of  the 
vendor's  interest  therein,  shall  annul  the  sale;  hot  thit 
the  purchaser  shall  be  allowed  compensation  to  the  extent 
that  he  shall  have  been  prejudiced  tnerebj ;  the  amount  of 
which  is  to  be  settled  by  arbitration  in  the  usual  way :  (see 
the  form,  1  Ck)n.  Free.,  Fart  L,  No.  L,  clause  8,  p.  7,  Sad 
edit.)  But  this  clause,  as  we  have  previously  noticed, 
(ante,  p.  27),  will  only  protect  a  vendor  against  umntentional 
errors,  and  not  against  a  fraudulent  or  wilful  misdescriptioiL 

Where  lands  are  contracted  to  be  sold  tithe  free.'] — ^In  ihe 
case  of  the  sale  of  lands  which  are  allegea  to  be  tithe 
free,  it  may  be  stipulated  that  the  purdiaser  shall  not 
be  entitled  to  reqmre  any  further  evidence  of  the  Undi 
being  tithe  free  than  proof  of  the  fact  that  no  tithe  has  eter 
been  paid  in  respect  of  the  premises :  (see  Bateman  on 
Auctions,  86.)  And  where  lands  have  been  allotted  in  lien 
of  right  of  common,  it  may  be  stipulated  that  all  allotmenti 
in  lieu  of  such  rights  shall  be  taken  to  be  lawfully  made,  ind 
that  the  vendor  shall  not  be  required  to  prove  any  title  to 
such  rishts  of  common  or  other  lands,  in  respect  of  whick 
such  allotments  were  xnade,  other  than  as  appears  by  the 
abstract :  (see  the  form,  Bateman  on  Auctions,  86.) 

As  to  enfranchised  copyholds."] — ^And  where  copyholds 
have  been  enfranchised,  and  the  vendor  wishes  to  proted 
himself  against  being  compelled  to  produce  the  lord's  tiUd, 
it  will  be  proper  to  stipulate,  *^  that  the  purchaser  shall 
presume  that  the  premises  were  formerly  of  copyhold  or 
customary  tenure,  duly  enfranchised  in  the  year  (setting 
out  the  date  of  year  in  which  the  enfranchisement  took 
place),  and  converted  into  freehold;  and  shall  not  be  entitled 
to  call  for  the  production  of  the  title  of  the  lord  of  the 
manor,  or  re(][uire  any  evidence  of  his  power  to  make 
such  enfranchisement  :'*  (see  the  form,  Bateman  on  Auctions, 
86.) 

Propriety  of  stating  at  what  time  title  shall  commence,'^-^ 
It  will  oflen  be  advisable  to  state  at  what  time  the  title 
is  to  commence,  and  also  the  date  and  nature  of  the 
documents  which  are  to  show  the  root  or  origin  of  sack 
title,  as — 

"  That  the  title  shall  commence  with  certain  indentures  of  lease  and 
release,"  &c. 


SALES.]  COMDinOKS  OF  SALE.  43 

And  where  the  property  is  sold  in  lots — 

*'That  the  title  to  lot  1,  shall  commence  with  the  will  of  (nam$  of 
Motor)  bearing  date,  &c. 

''The  title  to  lot  2,  with  certain  indentores  of  lease  and  release, 
liwiimi  date,  ftc.  {tettinff  out  the  date  and  natnea  of  parties),  and 
i  eoinmon  reeofeiy  suffered  in  pnrsnance  thereof  in  iiilar7«  Term 
hDowing. 

*'And  that  the  title  to  lot  3.  shall  commence  with  {tetting  out  in 
Kite  manner  the  nature  of  document,  date,  and  names  of  parties 
u  with  respect  to  the  two  preceding  lots.)" 

To  this  it  should  be  added  that  the  vendor  shall  not  be 
■eqnired  to  produce  any  earlier  title,  or  be  responsible  for 
my  defects  which  may  appear  in  it;  or  the  purchaser 
Mrmitted  to  take  any  objection  to  such  earlier  title :  (see  the 
nrm,  1  Con.  Free,  Fart  L,  No.  I.,  p.  5  tn  notis^  2nd  edit.) 

Iwmorttmce  of  vendor  protectinghimself  against  being  com' 
f^iea  to  produce  earlier  title.'] — The  latter  stipulation  may 
wmetimes  prove  very  important  to  a  vendor ;  for,  without 
loch  a  stipulation  it  seems  that  a  condition  restraining  a 
purchaser  mm  requiring  the  production  of  a  title  anterior 
to  a  roecified  period,  does  not  preclude  him  from  seeking 
oat  aUwndey  and  showing  an  actual  defect  in  such  anterior 
title :  (Shepheard  v.  Keatleg,  1  C.  M.  &  R.  1 1 7 ;  S.  C.  4  Tyrw. 
571 ;  Edwards  v.  Leartfy  Coop.  308 ;  Hyde  v.  Dallaway^ 
1  Beav.  606;  Fowler  v.  Hartop,  7  Jur.  613;  Dick  v. 
Donald,  1  Bligh,  655  ;  Southby  v.  Hutt,  2  Myl.  &  Cra.  207 ; 
SeOtdb  V.  Trevor,  11  Mees.  &  Wels.  724.)  Yet  it  seems 
that  even  a  stipulation  of  this  nature  will  not  protect 
a  vendor  who  is  reaUy  aware  of  the  defect,  and  withholds 
the  disclosure  of  it.  The  only  certain  way,  therefore,  he 
bas  of  getting  over  the  difficulty  is  to  pursue  an  open,  honest, 
and  straightforward  course,  and  set  out  the  nature  of  the 
defect,  whatever  it  may  be,  and  state  that  the  purchaser  is 
to  buy  subject  to  it. 

Importance  (jf  framing  conditions  in  a  clear  and  accurate 
flMniner.] — And  in  instances  of  the  latter  description  care 
most  be  taken  to  frame  the  conditions  in  a  clear  and  accurate 
manner,  so  as  to  be  totally  free  from  ambiguity ;  for  in  cases 
of  any  doubt  arising  upon  their  construction,  the  court  in- 
clines rather  in  favour  of  the  purchaser  than  of  the  vendor  : 
(WUmot  V.  Wilkinson,  6  B.  &  C.  506 ;  Symons  v.  James, 
1  You.  &  Coll.  490;  Morley  v.  Cook,  2  Hare,  15)  ;  and  in  a 
l&te  case,  where  one  of  the  conditions  was  that  the  purchaser 
Bhouki  take  such  a  titie  as  the  vendor  had,  Wood,  Y.  C. 
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held,  that  this  did  not  rdieye  a  vendor  from  the  dntj  of  )■ 
showinff  a  bond  fide  title,  and  the  best  title  he  can  prodiiM 
from  the  evidence  within  his  power:    (Key$e  v.  Haidmf 
23  L.  T.  Rep.  244.) 


Purchaser  not  allowed  to  take  advantaae  of  the  

sion  of  any  special  conditionA — Nevertheless,  a  pnrchater 
will  not  be  allowed  to  take  unaue  advantage  of  the  omimoa 
of  any  special  conditions.  And  even  a  stipulation  thai  i 
vendor  will  give  such  a  title  as  shall  be  satis&ctory  to  the 
purchaser,  has  been  held  not  to  authorize  liie  latter  to 
make  any  other  than  the  usual  objections  to  the  tide: 
(Lord  V.  Stephens,  1  You.  &  C5oll.  228.) 

Sometimes  stipulated  that  vendor  shall  give  a  h<md  ef  «• 
demnity  against  incumbrances,'] — Sometimes  it  is  stipiuated 
in  the  conditions,  that  the  vendor  shall  indemnify  liie 
purchaser  against  any  incumbrance  that  may  affisct  the 
property,  which,  although  the  vendor  may  have  ampb 
means,  he  is  not  in  a  present  position  to  discharee;  as  where 
the  property  is  charged  with  the  payment  of  legacies  or 
portions,  and  the  parties  to  whom  they  are  payable  are 
under  age,  and  unable  to  give  an  efl^ctual  discmarge  f» 
the  same,  in  which  case  it  may  be  stipulated  that  the  vendor 
shall  indemnify  the  purchaser  against  these  charges,  by  a 
bond  to  be  prepared  at  the  vendor's  expense  in  a  sufficient 
penalty,  and  that  tJie  purchaser  shall  be  satisfied  with  such 
mdemnity;  and  shall  not  be  permitted  to  object  to  the 
title  on  account  of  the  non-payment  of  such  charges :  (see 
the  form,  Bateman  on  Auctions,  95.) 

How  vendor  should  exonerate  himself  from  the  produetkn 
qf  documents  over  which  he  has  no  controlJ] — ^In  case  the 
vendor  is  not  in  the  possession  of  all  the  title  deeds,  and  is 
desirous  of  exonerating  himself  from  their  production,  he 
must  expressly  stipulate  that  he  shall  not  be  obliged  to 
produce  any  title  deeds  or  other  documents  set  out  in  the 
abstract,  which  shall  not  be  in  his  possession ;  otherwise, 
the  usual  provision  to  produce  a  good  title  will  entitle  a 
purchaser  to  call  upon  him  for  the  production  of  all  the 
abstracted  documents,  without  reference  to  any  poesession 
or  control  he  may  have  over  them:  {Soutliby  v.  IM, 
2  Myl.  &  Cra.  207.) 

As  to  the  barring  of  estates  tail,  acknowledgments  of  married 
women,  ^c] — ^Whenever  it  may  be  necessary  to  bar  any 
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estates  tail,  or  to  obtain  the  acknowledgments  of  any 
Blamed  women  to  perfect  the  title,  it  is  usual  to  provide 
that  these  expenses  snail  be  defrayed  by  the  vendor  (see 
the  form,  1  Con.  Free.,  No.  I.,  clause  4,  p.  4,  2nd  edit.), 
mlthoogh  in  the  absence  of  any  such  stipulation,  he  must 
clearly  have  borne  them ;  as  also  the  expense  of  getting-in 
outstanding  l^al  estates,  and  all  other  incidental  costs 
connected  wit£  the  establishment  of  Uie  title  (Boughton 
▼.  Jewell,  15  Ves.  176;  Hughes  v.  Wynn,  8  Sun.  75),  as 
also  all  expenses  incurred  m  deducing  evidence  of  births, 
marriages,  and  deaths,  payment  of  money,  intestacies,  or  the 
like ;  as  also  those  attending  the  production  and  comparison 
of  title  deeds,  wills,  and  other  evidences  of  title,  whether 
m  the  possession  of  the  vendor  or  otherwise,  all  of  which, 
as  we  nave  just  before  remarked  unless  a  vendor  protects 
himself  by  some  express  stipulation  to  the  contrary,  he 
is  bound  at  his  own  expense  to  produce,  as  he  also  is  to 
defray  the  costs  incurred  in  the  examination  of  the  court 
loUs,  where  the  property  is  copyhold  (Whithread  v.  Jordan, 
1  You.  &  Coll.  317),  as  also  traveUing,  and  all  other 
inddental  expenses  connected  with  any  one  of  the  above 
purposes ;  so  that,  whenever  a  purchaser  is  to  bear  any  of 
tiifise  burdens  upon  his  own  shoulders,  an  express  stipula- 
tioa  to  that  effect  must  always  be  inserted  in  the  conditions : 
(see  the  form,  1  Con.  Free.,  Part  I.,  No.  I.,  clause  4,  p.  4, 
2nd  edit.) 

Recitals  in  ancient  deeds  to  be  sufficient  evidence  of  the 
facts  recited,'] — It  is,  also,  in  the  same  clause  the  usual 
practice  to  stipulate,  that  the  recital  of  all  facts  of  what 
nature  or  kind  soever,  contained  in  deeds,  or  court  rolls  of 
twenty  years  old  or  upwards,  shall  be  sufEcient  evidence 
ofthose  facts.  (Td,  ib.) 

By  whom  the  costs  of  production  of  documents  shall  be 
home,'] — ^The  same  clause,  also,  frequently  provides  that  the 
Tenders  shall  bear  the  expenses  attendant  on  the  production 
of  the  documents  of  title,  as  also  of  procuring  copies,  extracts, 
or  abstracts  of  the  same.  (Id.  ib.)  And  here  it  will  be  pro- 
per to  describe  the  copies  as  attested,  or  other  copies ;  for 
instances  have  occurred  in  which  purchasers  have  taken 
advantage  of  the  omission  of  the  words  ^^ or  other"  and 
bave  demanded  simple  fair  copies  at  the  vendor's  expense, 
which  demands  have  often  been  complied  with  rather  than 
^tigate  the  matter,  and  thus  the  vendors  were  (>ut  to  an 
expense  it  was  their  intention  to  have  guarded  against,  and 
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from  which  two  words  more  in  the  conditions  would  have  ^ 
effectually  protected  them  from.  f 

StiptUationt  that  purchaser  shall  be^  at  the  expense  ^ 
comparing  deeds  with  abstract,'] — ^It  is  also  a  common 
stipulation  to  provide : 

**That  the  purchaser  shall  be  at  the  expense  of  comparing  the  tifle  . 
deeds,  wills,  and  other  documents  and  eyidenoes  of  title,  whefiicr«( 
record  or  not,  and  whether  in  the  possession  of  the  Tender  or  mL 
with  the  abstract ;  the  Tender  engaging  to  famish  such  abstraet,  m 
to  inform  the  purchaser  when  and  where  such  deeds,  wills,  docoiBMk 
or  other  CTidences  of  title,  if  of  record,  were  proTecL  and  recorded,  nl 
where,  and  with  whom  such  of  the  title  deeds  ana  other  eTidenees  d 
title  as  are  not  of  record,  and  not  in  the  custody  of  the  vendor,  an  tl 
be  found,  in  order  that  they  may  be  so  produced  and  eompared.'* 

In  small  purchases  vendor  sometimes  stipulates  to  deliver  Ml 
deeds  to  purchaser  for  inspection."] — Sometimes^  in  order  tl 
save  the  expense  of  an  abstract  in  cases  of  small  purdiase8,1hi 
vendor  stipulates  to  hand  over  the  title  deeds  to  the  purchasef^ 
upon  the  latter  entering  into  a  guarantee  to  keep  thea 
safe ;  and  to  re-deliver  them  upon  demand  Tnthout  ohaigiv 
and  at  the  same  time,  providing  that  the  vendor  shall  not 
be  reauired  to  deliver  anj  abstract,  or  incur  any  ezpcMS 
in  maldng  out  or  clearing  up  the  title,  or  in  convey* 
ing  the  property  to  the  purchaser,  or  otherwise  rektiflg  ! 
thereto. 

As  to  sales  by  assignees.'^ — ^Where  the  property  is  sold  by 
assignees  under  proceedmss  in  bankruptcy,  it  should  be 
expressly  stipulated  that  the  purchaser  shall  not  requiif 
any  of  such  proceedings  to  be  entered  of  record,  unless  te 
same  shall  be  done  at  his  own  expense. 

As  to  sales  by  trustees.] — ^Where  the  sale  is  by  trustees,^ 
should  be  stated,  ^'  that  as  the  vendors  sell  in  the  character  of 
trustees,  and  take  no  beneficial  interest  in  the  {iroperty, 
the  purchasers  shall  not  require  them  to  enter  into  tij 
further  covenants  for  title,  except  the  usual  covenants  by 
vendors  that  they  have  done  no  act  to  incumber." 

Sales  under  inclosure  acts.] — And  where  the  sale  is  undor 
an  inclosure  act,  it  should  be  stipulated,  **  that  the  remainder 
of  the  purchase  money  shall  be  paid  within  three  montitf 
next  after  the  sale  into  the  hands  of  the  inclosure  commiR* 
sioners,  according  to  the  directions  of  the  Greneral  Indosnrs 
Act,  upon  receipt  of  which  purchase  money,  the  said  OGm^ 
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ttusioDers  shall  convey  and  assure  the  said  land,  and  the  fee 
simple  and  inheritance  thereof  in  possession,  by  conveyance 
finder  their  hands  and  seals,  to  such  uses,  and  in  such 
nanner  as  the  purchaser  shall  direct." 

What  stipulations  should  be  inserted  when  the  title  deeds  are 
\otto  be  delivered  over  to  the  purchaser."] — If  the  title  deeds 
re  not  to  be  delivered  over  to  the  purchaser,  it  will  be 
«cessarY  to  make  some  stipulation  as  to  their  possession, 
itfaer  where  they  are  to  be  retained  by  the  vendor  himself, 
r  delivered  over  to  some  of  the  other  purchasers.  Ab  a 
eneral  rule,  where  there  are  several  punmasers,  the  largest 
•urchaser  is  entitled  to  the  custodv  of  the  deeds ;  but  in 
rder  to  prevent  all  disputes  about  the  matter,  it  should  be 
learly  stated  in  the  conditions,  whether  the  largest  pur- 
haser  in  extent  of  property,  or  the  largest  in  amount  of 
orioe,  is  to  have  the  custody.  In  a  recent  case  (Orifith 
r.  Hatekard,  23  L.^  T.  Rep.  295),  an  estate  was  put  up 
or  sale  b^r  auction  in  lots,  and  by  the  conditions  of  sale, 
t  was  stipulated  that  the  purchaser  of  the  Uurgest  lot 
jhould  have  the  custody  of  the  title  deeds.  Wood,  V.  C, 
leld  that  the  words  signified  the  most  extensive  in  acreage, 
ind  not  the  highest  in  price.  The  term  ^Margest  lot" 
clearly  expressedlargest  in  quantity.  But  generally  speaking, 
the  term  ^*  largest  purchaser  "  would  be  construed  to  mean 
Isrsest  in  value  according  to  the  amount  of  purchase  money, 
and  not  largest  in  extent  according  to  acreage. 

When  vendor  is  to  retain  deedsy  how  conditions  should  be 
femud.] — When  the  deeds  are  to  be  retained  by  the  vendor, 
tlie  conditions  generally  stipulate  that  he  is  to  retain  such  of 
the  deeds,  &c.,  as  relate  also  to  other  property  belonging  to 
bim  of  greater  value,  on  his  delivering  attested  copies,  and 
entering  into  the  usual  covenant  for  their  production  :  (see 
the  form,  1  Con.  Prec,  Part  I.,  No.  I.,  p.  8,  2nd  edit,  in 
notis,) 

How  penned  when  the  deeds  are  to  be  delivered  over  to  the 
krgest  purchaser.] — ^Whenever  the  largest  purchaser  is  to 
have  the  custody  of  the  title  deeds  and  other  documents  it 
ihould  be  stipulated  that  he  is  to  have  them  delivered 
to  him  upon  his  entering  into  the  usual  covenant  for  their 
froduction ;  and'  that  the  purchaser  shall  be  entitled  to 
tttesfced  copies  of  them ;  and  unless  the  latter  are  to  be 
Rfiplied  at  the  vendor's  expense,  it  must  be  so  expressly 
M»d  in  the  conditions :  (see  the  form,  1  Con.  Free.  Part  I., 
.    P.B,  2nd  edit,  in  notis.) 

\ 
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When  timber  is  intended  to  be  sold  separately.'] — ^WheneTer 
it  is  intended  that  the  purchaser  is  to  pay  for  the  timber 
separate  from  the  lands,  it  must  be  so  stated  in  the  con-  . 
ditions,  otherwise  the  timber  will  pass  as  part  of  the  frediold 
to  which  it  is  annexed ;  and  as  the  term  *'  timber  "  inclodei 
some  particular  kinds  of  trees  only,  which  in  some  instance! 
depends  upon  the  local  customs  of  some  particular  counties, 
it  will  always  be  advisable  where  the  timber  is  to  be  sold 
separately,  to  particularize  what  kind  of  trees  are  to  be  so 
considered,  so  as,  if  possible,  to  prevent  any  further  dis- 
putes from  arising  upon  the  matter :  (see  the  form,  1  Cod. 
Prec,  Part  I.,  No.  I.,  clause  7,  p.  6,  2nd  edit.) 

How  conditions  should  be  penned  where  fixtures  are  isr 
tended  to  be  sold  separate  from  the  freehold."] — ^In  case  also 
any  of  the  fixtures  attached  to  the  freehold  are  to  be  sold 
separately  from  it,  an  express  stipulation  to  that  e&ei 
should  always  be  inserted,  and  in  which  it  should  be 
stated : 

**  That  the  fixtures  mentioned  and  set  forth  in  the  schedule  hemmfo   < 
annexed,  shall  be  taken  by  the  purchaser  at  a  valuation,  the  amomitflf  i 
which  (if  disputed)  shall  he  determined  by  the  award  of  two  ze&reeii 
or  their  umpire,  in  manner  above  mentioned." 

Schedule  containing  particulars  of  fixtures  should  be  at' 
tached  to  conditions.] — A  schedule  containing  the  partica? 
lars  of  the  fixtures  should  be  attached  to  the  particulars  or 
conditions  of  sale. 

As  to  payment  of  purchase  money  and  execution  of  eon- 
veyances.] — ^The  conaitions  must  also  stipulate  that  upon 
payment  of  the  purchase  money  at  the  appointed  time,  the 
vendor  and  all  other  necessary  parties  wul  convey  to  the 
purchaser :  (see  the  form,  1  Con.  Prec,  Part  I.,  No.  L, 
clause  6,  p.  6,  2nd  edit.)  It  should  also  state  at  whose  ex- 
pense the  conveyance  is  to  be  prepared  and  executed. 

What  persons  are  entitled  to  prepare  the  conveyance^— 
In  the  absence  of  any  such  stipulation  the  purchaser  is  to 
defray  the  costs,  and  his  solicitor  is  entitled  to  prepare  and 
tender  the  conveyance  to  the  vendor  and  other  necessary 
parties  for  execution;  but  the  expenses  of  the  executioa 
are  borne  by  the  vendor.  In  the  county  of  Cornwall  it  has 
been  the  established  practice  for  the  vendor's  solicitor  to 
prepare  the  conveyance,  but  for  which  the  purchaser  pays,  a0 
also  for  the  contract ;  the  amount  of  the  charge  for  the  same 
being  often  inserted  in  the  conditions  of  sale,  jji  some  locaK- 
ties,  solicitors  have  formed  themselves  into  societies  and  laid 


Bales.}  conditions  of  sals.  49 

down   certain   rules    and  reffolations  in   thifi   respect  by 
wliich  thej  are  governed ;  idthough  they  treat  these  rules 
as  Mndin^  amongst  each  other,  they  adhere  to  the  ordinary 
tales  of  the  profession  when  transacting;^  business  with  so- 
iieitors  who  are  not  members  of  their  association;  and 
■mongst  many  of  these  societies  the  practice  is  for  the 
vendor's  solicitor  to  prepare  the  conveyance  at  the  costs  of 
die  purchaser,  which  often  leads  to  tne  vendor^s  solicitor 
being  the  only  one  employed,  who  consequently  acts  in 
that  character  both  for  vendor  and  purchaser.    This  course 
of  proceeding  is  very  injurious  to  the  interests  of  the  latter, 
as  IS  indeed  the  simple  act  of  allowing  the  vendor's  solicitor  to 
prepare  the  conveyance,  for  by  so  domg  the  purchaser  adopts 
bim  as  his  agent,  and  thereby  becomes  fixed  with  notice  of 
•Q  incumbrances  affecting  the  purchased  property  to  which 
tii6  vendor's  agent  is  pnvy — notice  to  the  agent  bein^  con- 
adered   in  the  eye  of  the  law  as  equivalent  to  notice  to 
the  principal  himself;   and  thus  the  latter  may  lose  the 
bend&t  of  the  equitable  protection  afforded  to  purchasers  for 
valuable  consideration  without  notice,  in  every  case  in  which 
the  vendor's  solicitor  is  cognizant  of  any  incumbrance : 
{Winged  v.  Lefehury^  1  Eq.  Cas.  Abr.  32 ;   Brotherton  v. 
EatL,  2  Ves.  754 ;  Jackson's  Case^  Lane,  607 ;  Newstead  v. 
Searles^  1  Atk.  265  ;   Brooke  v.  BuUdey^  2  Yes.  sen.  40B ; 
AshUe  V.  BaUUe^  ib.  368 ;     Vamey  v.  Cording,  ib.  345 ; 
Crqflon  v.  Ormshy,  2  ib.  583 ;  Dunbar  v.  Frederick,  2  Ball. 
&  B.  304;  TunstaU  v.  Trappes,  3  Sim.  301.)     Nor  is  the 
above  the  only  objection  to  employing  the  vendor's  solicitor ; 
for  if  the  vendor  were  to  be  guilty  of  any  fraud  in  the  con- 
duct of  the  sale,  to  which  the  attorney  was  privy,  the  pur- 
chaser, notwithstanding  his  ignorance  of  the  transaction 
will,  nevertheless,   be  bound   by  it :    {Bowles  v.  Stewart, 
1  Sch.  &  Lef.  227 ;  se^  also  Doe  v.  Martin,  4  T.  R.  39  ; 
Hicks  V.  Morant,  You.  &  Jerv.  286.) 

As  to .  clause  empowering  vendor  to  rescind  contract  and 
resell  the  premises,  upon  purchaser  failing  to  comply  with  the 
C(mditions.'] — ^The  last  clause  in  the  conditions  generally 
empowers  the  vendor  to  rescind  the  contract  in  case  the 
purchaser  fails  to  comply  with  the  conditions  and  to  retain 
the  deposit,  and  also  to  recover  the  amount  of  any  loss  he 
nay  incur  on  a  resale  firom  the  intended  purchaser  as  liqui- 
dated damages. 

Adoaniages  afforded  to  vendor  by  above-mentioned  clawe,"] 
Tltts  clause  is  a  very  important  one  for  a  vendor,  as  it 
[p.  C]  F 
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Qot  only  has  the  effect  of  giying  him  a  lien  on  the  estate  j 
fbr  the  purchase  money,  but  also  enables  him  to  recofer  "* 
the  amount  of  any  deficiency  incurred  by  him  on  a  resale^ 
in  case  of  the  purchaser's  failing  to  comply  with  the  ooa* 
ditions,  whilst,  at  the  same  time,  he  will  be  allowed  to 
retain  any  increase  of  price  for  his  own  benefit :  (Ex  ptait 
Hunter^  6  Ves.  94 ;  and  see  Moss  v.  Matthews^  3  ib.  379; 
Mertins  ▼.  Adcock,  4  Esp.  N.  P.  C.  261 ;  Ghreves  r.  AthUkj 
3  Camp.  N.  P.  C.  466 ;  Lamond  v.  DavaU,  6  Ad.  &  EL 
N.S.  1030.) 

Short  farm  of  contract  should  be  attached  to  condUiom  ^ 
sale.l — A  short  form  of  contract,  to  be  si^ed  by  the  vendor 
and  purchaser,  or  their  agents,  should  be  mdorsed  or  other- 
wise attached  to  the  conditions,  and  when  so  annexed  tnd 
signed  the  whole  together  forms  one  entire  contract :  (tee 
the  form  of  contract,  1  Con.  Prec,  2nd  edit,,  Part  I.,  No.l, 
clause  10,  p.  8.) 

2.  As  to  leaseholds. 

Heading  of  condition  of  «aZe.]-— In  the  conditions  of  tsk. 
of  leasehold  property,  the  heading  sets  out  the  time  asd 
place  of  sale,  and  the  name  of  the  auctioneer  and  vendor's 
agent,  in  the  same  way  as  in  the  case  of  the  sale  of  firee- 
holds ;  and  the  clauses  that  the  highest  bidder  shall  be  the 
purchaser,  and  that  the  purchaser  shall  pay  down  a  deposit, 
and  to  supply  an  abstract,  are  also  inserted  in  the  same 
order ;  and  in  the  latter  clause,  unless  the  vendor  is  able  to 
procure  his  lessor's  title,  he  ought,  for  the  reasons  before 
mentioned,  expressly  to  stipulate  that  he  shall  not  be  required 
to  do  so :  (see  the  form,  1  Con.  Prec,  Part  I.,  No.  HI., 
clause  1,  p.  10, 2nd  edit.) 

Vendor  to  be  allowed  to  rescind  contract  in  case  purchaser 
objects  to  Utle.'\ — A  similar  clause,  allowing  the  vendor  to 
annul  the  sale  in  case  the  purchaser  objects  to  the  title, 
as  in  the  case  of  fireeholds,  is  next  inserted,  and  that  if  the 
purchaser's  solicitor  shall  approve  of  the  title,  the  vendor 
will  assign  the  premises  upon  payment  of  the  remainder  of 
the  purchase  money :  (see  the  form,  1  Con.  Prec,  Part  L, 
No,  n.,  clause  2,  p.  10,  2nd  edit.) 

AU  outgoings  to  be  discharged  by  vendor  up  to  a  eertak 
period,"] — It  is  next  commonly  stipulated  that  the  vendor 
shall  d&charge  all  outgoings  up  to  a  certain  period :  (see 
the  form,  1  Con.  Prec,  Part  I.,  No.  II.,  clause  3,  p.  11*) 
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And  where  the  yendor  k  also  the  oruinal  lessee,  it  is  some- 
tmieB  stipulated  that  the  purchaser  maXL  enter  into  a  bond 
or  deed  of  covenant  to  indemnify  the  former  from  all  liabi- 
lities on  account  of  the  rents  and  covenants  of  the  lease, 
but  whidi,  in  point  of  fact,  a  vendor  is  entitled  to  have 
inserted,  whether  stipulated  for  or  not :  (Pember  v.  Matken^ 
1  Bro.  C.  C.  52 ;  SUdiie9  v.  Morri9^  1  Yes.  &  Beav.  8.) 

Where  vendor  eeUs  anfy  a  pqrtUm  of  the  property^  and  ia 
deeiroMS  of  apporiiomw  the  renUJ] — Where  the  vendor  sells 
only  a  portion  of  his  feasehold  property  and  is  desirous  of 
apportioning  the  rent  without  an  underlease,  a  clause  should 
be  inserted,  stating : 


"  That  as  the  premises  intended  to  be  sold  are  incladed  in  the  i 
lease  with  other  property  of  the  vendor,  it  is  intended  that  the  rent 
sittll  be  apportioned  {set  out  what  proportions  according  to  circum'- 
jteMMf,)  and  that  each  of  the  said  premises  shall  become  chaiged 
with  sacn  apportioned  rents  accordingly,  and  the  Tcador  and  purdiner 
shall  enter  mto  mutosl  co?eiiants  inm  eaeh  other  for  the  payment  sad 
performance  of  his  rei^pectiTe  portion  of  the  rents  and  co?ensntB, 
rsserred  and  contained  in  the  original  lease  of  the  premises  on  the 
leasee's  part  to  be  paid  and  performed,  and  to  gi?e  each  other  a  eross 
power  01  distress  npon  the  premises  purohasedand  retained  respeotifely 
as  an  indramity  a^nst  snch  proportion;  snch  deed  of  indeamity  to 
be  prepared  at  me  joint  expense  of  both  parties." 

Am  to  indewmUy  to  vendor^  where  he  is  Me  original  lessee,'] 
Where  the  vendor  is  the  original  lessee,  it  may  be  stipulated 
that  the  purchaser  shall  indemnify  him  against  the  rents  and 
covenants  in  the  lease. 

As  to  power  for  vendor  to  anmd  contract."] — As  in  sales  of 
fiieehold  property,  the  conditions  conclude  with  a  similar 
clause  as  in  the  case  of  freeholds,  that  on  the  purchaser 
fiuling  to  complete  the  contract  he  will  forfeit  the  deposit, 
and  £at  vendor  shall  be  at  liberty  to  resell  the  premises, 
and  recover  any  loss  thereby  incurred  as  liquidated  damages. 

Thai  lessee  shall  not  require  any  other  evidence  of  payment 
of  rent  and  performance  of  covenants  than  the  production  of 
last  receipt  of  rentJ\ — A  stipulation  is  also  sometimes  inserted, 
that  the  lessee  shall  not  require  any  other  evidence  of  the 
payment  of  rents,  and  observance  and  performance  of  the 
covenants  in  the  original  lease  of  the  premises  on  the 
lessee^s  part  to  be  had,  observed  and  performed,  than  the 
production  of  the  last  receipt  of  the  rent  up  to  some 
ipyafiftd  time. 

F  2 
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As  to  the  ages  oflivesJ] — Where  the  lease  is  determinab 
on  lives,  it  will  be  proper  to  state  "  that  the  ages  of  tl 
several  parties  for  whose  lives  the  lease  is  holden  a 
believed  to  be  correctly  stated  in  the  particulars,  but  a 
not  warranted  to  be  so  ;  and  the  purchaser  shall  take  tl 
statement  in  the  existing  leases  of  tne  ages  of  such  lives 
conclusive  evidence  of  those  ages  respectively." 

Sometimes  stipulated  that  contract  shall  not  be  affected  i 
the  dropping  of  any  of  the  lives.'] — ^It  is  also  sometim 
stipulated  that  the  purchaser  shall  not  be  entitled  to  a] 
compensation,  or  to  rescind  the  contract  in  case  any,  or  evi 
all,  of  the  lives  upon  which  the  lease  is  determinable  shi 
happen  to  drop  between  the  time  of  signing  the  contract  ai 
that  appointed  for  the  completion  of  the  purchase. 

PurcJiaser  after  signing  the  contract  mtut  abide  by  < 
profits  or  losses  that  may  accrue  to  the  property^ — ^Tl 
stipulation  is  inserted  rather  with  a  view  of  preventi 
dilutes,  than  from  any  actual  necessity ;  for  as  a  purcbas 
is  considered  as  the  equitable  owner  the  instant  he  signs  t 
contract,  he  must  abide  the  chance  of  all  profit  or  loss  tb 
may  accrue  to  the  property  firom  that  time  to  the  executi( 
of  the  conveyance.  Like  a  two-edged  sword,  the  n 
cuts  both  ways.  If  the  subject  matter  of  sale  be  horn 
which  are  all  burnt  down  (Paine  v.  Meller^  6  Ves.  34 
Ex  parte  Minor,  11  Ves.  559),  or  an  estate  that  is  date 
minable  on  lives  which  all  drop  off  prior  to  the  conveyan 
{Anson  v.  Towgood,  1  Jac.  &  Walk.  637),  the  purchaser 
no  less  bound  to  pay  the  jjurchase  money  than  if  t 
I)roperty  had  remained  in  precisely  the  same  state  as  when' 
signed  the  contract ;  so,  on  the  other  hand,  if  he  were 
contract  for  the  purchase  of  a  reversionary  interest,  and  i 
the  preceding  estates  were  to  determine  prior  to  the  tii 
for  executing  the  conveyance  (1  Mad.  539)  ;  or  where  t 
consideration  is  an  annmty  for  the  life  of  the  vendor,  who  di 
before  any  payment  of  the  annuity  becomes  due  (Mortim 
V.  Capper,  1  fero.  C.  C.  156;  Jackson  v.  Lever,  3  ib.  69c 
the  purchaser  will  be  entitled  to  a  specific  performance 
the  contract,  although  in  the  first  instance  he  acquires 
different  and  more  valuable  estate  and  interest  in  the  pr 
perty  than  the  one  he  contracted  to  buy,  and  in  the  latt 
he  gets  the  property  without  paying  any  consideration  wha 
ever  for  it;  and  this  equitable  rule  accords  with  the  rule  oft] 
civil  law,  that  the  purchaser  should  benefit  by  the  accreti( 
to  the  estate  before  the  conveyance ;  nam  et  commodum  ej 
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ene  debet  emu  pericuban  ett,  Inst.  UL,  XXIV.,  3.  And 
notwithstancmig  Lord  Keeper  Wright,  in  White  v.  Nutt 
(1  P.  Wms.  62),  when  he  ordered  a  specific  performance  in 
the  case  of  a  sale  of  leaseholds,  where  one  of  the  liyes  had 
dropped  preTionsly  to  tiie  conveyance,  is  reported  to  have 
expressed  an  o{»nion  that  if  all  the  lives  had  dropped  before 
the  conveyance,  it  might  have  been  another  consideration, 
it  was  held  in  Anson  v.  Towgood  (eupra)^  that  a  purchaser 
of  a  life  interest  in  a  sale  under  a  decree,  upon  the  report 
being  confirmed  of  his  being  the  piirchaser,  (which  places 
him  then,  but  not  before,  in  the  same  situation  as  a  purchaser 
who  signs  a  contract  under  ordinary  circumstances),  will  be 
bound,  although  the  life  should  drop  on  the  same  night. 

Practical  suegesHonsJ] — ^Whenever,  therefore,  it  is  designed 
that  on  the  happening  of  either  of  the  above-mentioned 
events,  the  contract  is  to  be  vacated,  or  that  the  party 
obtaining  the  benefit,  or  sustaining  a  loss  firom  the  change, 
is  to  receive  or  give  compensation  accordingly,  an  express 
simulation  to  that  effect  will  be  necessary ;  there  being  no 
ot£er  means,  except  firaming  the  conditions  in  such  a  shape  as 
to  negative  its  operation  of  guarding  against  the  conse(juences 
of  the  equitable  rule,  that  a  party  agreeing  to  bu^  is  con- 
sidered as  the  purchaser,  and  takes  the  property  with  all  its 
incidents  and  liabilities  from  the  time  he  signs  the  contract. 

Purchaser  not  compelled  to  complete  his  purchase  unless 
imidor  can  confer  a  good  /itfc.]— But  although  a  purchaser 
who  enters  into  a  contract  will  be  bound  to  fulfil  his  contract 
notwithstanding  the  subsequent  destruction  of  the  property, 
yet  he  will  not  be  compelled  to  do  this  unless  in  cases  where 
he  must  have  performed  it  specifically,  had  such  property 
remained  in  an  unaltered  condition ;  and  therefore,  if  the 
rendor  is  unable  to  confer  a  good  title,  or  has  done  any  act 
which  entitles  a  purchaser  to  waive  the  contract,  the  latter 
win  of  course  be  authorized  to  vacate  the  sale,  without  any 
reference  to  the  state  and  condition  of  the  property  either 
one  way  or  the  other. 

Z.  As  1o  copyholds. 

How  the  conditions  should  be  headed.'] — In  sales  of  copy- 
holds, tlie  conditions  are  headed  in  the  same  manner  as  in 
the  sale  of  a  fireehold  or  leasehold  property,  and  contain 
the  like  clauses,  that  the  highest  bidder  shall  be  the  pur- 
diaser ;  that  the  purchaser  »iall  pay  down  a  deposit ;  and 
thi(  vcoftdor  will  deliver  an  abstract. 
F  3 
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That  vendor  will  convey  on  approval  of  tideJ] — It  is  tlies 
usually  stated  that  if  the  purchaser's  solicitor  shall  approve 
of  the  title,  the  vendor  will  surrender  or  otherwise  conyey 
and  assure  the  copyholds  to  the  purchaser,  or  to  his  use, 
according  to  the  custom  of  the  manor,  and  that  the  Tendor 
and  all  necessary  parties  will  execute  all  necessary  assurances 
for  that  purpose :  (see  the  forms,  1  Con.  Free.,  Fart  L, 
No.  v.,  clauses  3  and  4,  pp.  24,  25.) 

Outgoings  up  to  time  of  surrender  to  he  jMid  by  vendor^  ^ 
It  is  sLo  usual  to  stipulate  that  all  outgoings  are  to  he  dig-  3 
charged  by  the  vendor  up  to  time  of  the  surrender  to  the  -^ 
purchaser's  use :  (see  the  form,  1  Con.  Free.,  Fart  L, 
No.  v.,  clause  7,  p.  26.) 

Conditions  should  state  by  whom  expenses  of  surrender  <mi 
admittances  are  to  be  borne.'] — The  conditions  should  also  state 
by  whom  the  expenses  of  the  surrenders  and  admittances  are 
to  be  defirayed.  These,  in  the  absence  of  any  stipulation  to 
the  contrary,  must  be  borne  by  the  purchaser,  as  also  of  tiie 
fines  payable  upon  his  admission  as  tenant  to  the  copyhdd 
prenuses :  {Drvry  v.  Mami,  1  Atk.  95.)  If,  therefore,  but  as 
does  not  often  occur,  it  is  intended  that  these  charges  are  to 
be  borne  by  the  vendor,  it  should  be  so  stated  in  the  con- 
ditions (see  the  form,  1  Con.  Free.,  p.  26, 2nd  edit,  in  notis) ; 
and  this  should  in  express  terms  be  extended  to  the  fine, 
when  it  is  intended  that  the  vendor  himself  shall  pay  it; 
for  an  agreement,  or  even  a  covenant,  fi*om  the  Vendor  to 
convey  and  assure  copyholds  at  his  own  expense,  will  not 
render  him  liable  to  the  payment  of  the  fine,  the  title  to  the 
purchaser  being  perfected  by  the  admission,  and  the  fine  not 
being  payable  imtil  afterwards:  (Graham  v.  Sime^  1  East, 
632 ;  and  see  1  Wat.  Cop.  347  edit.  Coventry,  n.  (1); 
see  also  Dalton  v.  Hammondt  Cro.  Eliz.  779 ;  Fisher  ?. 
Rogers,  1  RolL  Abr.  506,  pL  1 ;  Rex  v.  Lord  of  the  Manor 
o/H«iiiem,2T.R.  434.) 
• 

As  to  costs  of  admission  of  heir,  where  tenant  dies  pendtng 
the  contract] — ^In  a  case  recently  decided,  by  the  conditions  a 
sale  the  purchasers  were  to  have  all  proper  surrenders,  con- 
veyances, &c.,  at  their  own  expense.  After  some  delay,  and 
a  substitution  of  purchasers,  all  the  lots  were  purchased  by 
the  same  parties.  After  the  sale,  but  before  the  completsoa 
of  the  surrender,  the  tenant  on  the  court  rolls  died,  and  t 
tine  and  fees  were  payable  on  the  admission  of  his  heir.  It 
was  held  that  the  purchaser  was  not  liable  for  these  pay- 
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ments ;  nor  under  the  conditions  was  he  liable  to  the  expense 
of  procuring  all  proper  parties  to  concur :  (Paramore  v.  Green- 
tlade,  22  L.  T.  Rep.  182.) 

4,  Of  growing  timber. 

How  conditions  should  be  penned  in  sales  of  growing 
Hmber.^ — Conditions  of  growing  timber  are  headed  in  the 
same  manner  as  those  relating  to  the  sales  of  freehold,  lease- 
hold, or  copyhold  premises;  and  contain  similar  clauses 
with  respect  to  the  biddings  and  paying  down  the  deposit ; 
die  conditions  then  set  out,  that  the  purchaser  is  to  have  a 
right  of  entry  for  the  purpose  of  felling  and  carrying  off  the 
timber,  and  to  use  horses  and  carriages,  and  all  other 
implements,  to  make  sawpits,  and  saw  the  trees  in  some 
conTenient  part  of  the  premises :  (see  the  form,  Bateman  on 
Auctions,  l»fo.  6,  clause  V.,  p.  123.) 

By  the  sale  of  trees  a  right  of  entry  to  fell  them  is  implied 
hf  law."] — ^The  grant  of  the  right  of  entry  is  inserted,  rather 
rar  the  sake  of  avoiding  disputes  in  case  of  the  question 
ariainff,  than  from  any  actual  necessity  that  such  grant 
sbould  be  made  in  express  terms,  as  by  the  sale  of  the  trees 
a  right  to  enter  and  cut  them  down  is  implied  by  law : 
(11  Co.  52  a;  Finch  L.  63;  Plow.  Com.  16;  Noy  Max. 
W,  9th  edit.)  It  is  usual,  however,  to  restrict  the  right  of 
entry  to  some  particular  time :  (see  the  form,  Bateman  on 
Auctions,  No.  6,  clause  VI.,  p.  124 ;  1  Con.  Prec,  2nd  edit., 
Part  I.,  No.  IX.,  clause  3,  p.  38.) 

It  is  also  usual  to  stipulate  that  the  purchaser  shall  carry 
away  all  the  timber  before  some  particular  day  named  in 
the  conditions,  and  also  repair  all  injury  done  to  the  hedges 
tad  fences,  and  also  fill  up  all  saw^its  within  the  space 
of  one  calendar  month  after  the  time  allowed  him  to 
construct  the  same  shall  have  expired,  and  make  compen- 
sation for  all  damage  done  to  the  crops:  (see  the  form, 
Bateman  on  Auctions,  No.  6,  clause  VII.,  p.  124;  1  Con. 
Prec.,  Part  I.,  No.  IX.,  clauses  3  and  4,  p.  38,  2nd  edit.) 

Purchaser  to  get  out  roots  and  spurs,  ^c] — In  addition 
lio  those  above  mentioned,  special  clauses  arc  sometimes 
added ;  as  that  the  purchaser  shall  get  the  roots  and  spurs 
}f  all  such  trees  as  are  axe-fallen,  out  of  the  ground  m  a 
forkmanlike  manner,  and  with  respect  to  such  trees  as 
(TOW  on  the  banks  of  any  rivers,  that  they  shall  be  felled  in 
ach  a  manner  as  that  the  banks  may  not  be  broken  :  (see 
be  fornif  Bateman  on  Auctions,  No.  6,  clause  YL,  p.  823.) 
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The  Attorney's  Pocket  Book  (p.  246,  Shipman's  edit) 
also  contains  the  two  following  conditions  whi(»i  may  wa^ 
times  be  found  useful,  viz. : 

**  That  the  purchaser  shall  haye  the  boughs  and  tops  of  the  tiinlMr 
and  other  trees  cut  off  and  laid  under  the  bodies  thereof,  or  under  tti 
hedges  and  fences  by  which  the  least  damage  can  be  done  to  the  erai 
of  grain,  within  three  days  after  such  being  £tdlen,  and  shall  not  w«a 
or  carry  away  any  part  of  the  said  timber  or  other  trees,  till  after  siA 
crops  of  grain  are  cut  or  carried,  except  the  bark  of  such  timber  or  ote 
trees,  which  the  purchaser  shall  have  carried  from  and  off  the  said  crw 
of  grain  without  taking  any  horse  or  carriage  on  such  crops  for  nk 
purpose." 

"  That  the  purchaser  shall  allow  {some  stated  number^  at  Jhefir 
instance)  stakes  for  eyery  tree  fallen  in  the  hedge-rows  or  fences,  ti 
make  up  the  gaps  in  the  said  fences  where  such  trees  are  so  faUeaji 
aforesaid;  and  also  a  full  compensation  for  all  damages snstauMdii 
fiEdling  such  ash,  underwood,  timber,  and  other  trees  (except  such  ■ 
are  necessary  and  reasonable.)" 

Conditions  shoidd  state  how  purchase  money  is  to  be  /x»i] 
— ^The  conditions  should  also  state  at  what  time  andia 
what  manner  the  remainder  of  the  purchase  money  shall  bl 
paid:  (see  the  form,  Bateman,  No.  6,  clause  IX.,  p.  124) 
Sometimes  it  is  added  to  the  clause  directing  that  the  ptDT* 
chaser  shall  pay  down  a  deposit,  that  he  snail,  within  tk 
space  of  some  snort  period  (as  three  or  four  days,  or  a  week)^ 
enter  into  a  bond  (either  with  or  without  sureties,  as  m 
case  may  be)  for  the  payment  of  the  remainder  of  the  ptff- 
chase  money  at  the  tune  appointed  by  the  conditions;  and 
that  until  such  security  is  given,  the  timber  shall  be  conadered 
as  the  property  of  the  vendor,  whether  taken  possession  of 
or  felled  by  the  purchaser,  or  otherwise. 

Propriety  of  referring  disputes  to  arbiiration,']'^It  shodUi 
also  be  proviaed  that  aU  disputes  are  to  be  referred  to  aibi* 
tration,  in  the  usual  manner :  (see  the  form,  1  Con.  Prec, 
Part  I.,  No.  IX.,  clause  5,  p.  38,  2nd  edit.) 

How  conditions  should  be  penned  when  the  sale  is  made  bf 
tenant  for  life  or  in  tail'} — In  case  the  sale  is  made  by  a 
tenant  for  life  without  impeachment  of  waste,  or  a  tenant  in 
tail,  it  will  be  proper  to  stipulate  that  if  the  vendor  should 
die  before  the  time  of  severance,  the  purchaser  shall  be 
entitled  to  compensation:  (see  the  form,  1  Con.  Prec^ 
Part  I.,  No.  IX.,  in  notis^p,  39.)  This  clause  is  of  the  utmoit 
importance  to  a  purchaser,  and  without  it  he  could  not  saftlf 
enter  into  a  contract  with  vendors  circumstanced  as  abofft 
mentioned ;  for  although  tenants  for  life  without  impeacfc* 
ment  of  waste,  and  tenants  in  tail,  have  the  power  to  ad 
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'.  down  and  sell  timber,  or  to  authorize  others  so  to  do,  vet, 
,  Qnless  such  timber  be  severed  during  the  continuance  of  their 
estate  in  the  lands,  the  sale  will  be  void  as  against  the  rever- 
sioner, who  will  be  ei^titled  to  claim  all  such  tunber  as  remains 
'imsevered  on  his  accession  to  the  property  on  which  it  grows, 
Without  making  anv  kind  of  compensation  to  the  disappointed 
purchaser :  (Bro.  Abr.  Cont.  26 ;  Lilford's  case,  1 1  Co.  50,  a ; 
Hob.  173 ;  Poph.  64 ;  3  Bac.  Abr.  64 ;  Com.  Dig.  Biens,  H.) 

S.  Of  life  estates  and  reversionary  interests j  policies  of  assur- 
ance^ shares  in  pvibUc  companies^  shipping  interests^  and 
cf  goods^fuTmiture^  and  other  effects. 

As  to  life  estates  and  reversionary  interests, "] — Where  life 
estates,  or  reversionary  interests  are  sold,  these  interests 
should  be  correctly  described,  and  the  ages  of  the  lives  cor- 
rectly set  forth,  unless  no  legal  proof  can  be  obtained  as  to 
mch  ages,  in  which  case  they  should  be  stated  as  nearly  in 
•ecordance  with  the  fact  as  circumstances  will  admit  of;  and  it 
riiould  be  stated  in  the  conditions  that  the  age  or  respective 
iges  of  the  life,  or  several  lives  are  believed  to  be  correct,  but 
ire  not  warranted  to  be  so,  and  that  the  purchaser  shall  not 

Snire  any  evidence  of  such  age  or  ages  of  such  persons,  and 
U  make  no  objection  to  the  titie  on  account  of  any  inac- 
emacy  in  the  statement  of  those  ages. 

If  contract  is  to  be  varied  by  the  dropping  of  lives,  it  should 
he  so  stated."] — It  will  also  be  advisable  to  stipulate  that  in 
case  any  of  the  lives  should  drop  before  the  time  of  the  com- 
pletion of  the  purchase,  whether  or  not  the  purchase  money 
18  to  be  paid,  or  the  contract  shall  be  annulled  thereby,  which, 
u  we  have  already  seen  (ante,  p.  52),  will  not  be  varied  by 
tl^  happening  of  those  events  in  the  absence  of  an  express 
stipulation  to  that  effect. 

As  to  policies  of  assurance."} — ^Where  a  policy  of  assurance 
is  to  be  sold,  it  will  be  proper  to  insert  the  following  con- 


"That  the  certificate  of  baptism  shall  be  considered  conclosiye  evi- 
deoee  of  the  age  of  the  party  whose  life  shall  be  assured." 

"That  the  Tendor  shall  not  be  required  to  furnish  any  farther  eyi- 
^nee  of  the  Taliditj  of  the  policy  than  the  solemn  declaration  of  {name 
vfH/e  assured)  that  when  the  policy  was  eflFected  he  was  in  a  good 
^  of  health,  and  that  he  has  done  no  act  whereby  the  policy  can  be 
^*tttod  or  preiudiced ;  and  also^  the.  production  of  the  receipt  for  the 
inmiaiQ  last  due." 
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Sharu  moMic  companiei,'] — ^In  the  case  of  any  sales  c 
shares  in  public  companies,  tne  statute  8  &  9  YixA.  c  U 
SS.  14  and  15,  contains  general  directions  as  to  the  maimer  i 
which  such  shares  are  to  be  sold  and  transferred ;  stilly  not 
withstanding  these  directions,  it  will  be  advisable,  in  ned, 
every  case,  to  refer  to  the  local  acts  for  regulating  the  con 
pany,  and  to  pen  the  conditions  according^. 

How  the  conditions  are  to  he  framed.'V—Th!^  conditioM  t 
all  the  instances  last  alluded  to  are  neaded  in  the  san 
manner  as  those  we  have  previously  treated  on ;  they  set  oil 
with  the  same  provisions  as  to  the  biddings  and  payment  ( 
the  deposit,  and  then  specify  when,  where,  and  how  tli 
balance  of  the  purchase  money  is  to  be  paid.  A  stipnlalio 
is  also  sometimes  inserted,  that  in  case  of  any  delay  m  con 
pletinff  the  purchase,  the  buyer  shall  pay  interest  on  tl 
unpaid  portion  of  the  purchase  money. 

Of  interests  in  shipping,"] — Sales  and  transfers  of  shi 
or  interests  in  shipping  are  resulated  by  the  Customs  A( 
of  Parliament,  and  the  form  of  tlie  conditions  varies  fi< 
those  we  have  previously  been  treating  upon. 

How  the  conditions  are  usmUy  pennedJl — ^In  sales  of  ^ 
ping  interests,  the  conditions  commence  by  stating  that 
owners  of  the  ship  or  vessel  (setting  out  the  name  of  the  ve 
and  of  her  port  of  registry  j  and  measurement  of  tons)  d 
her  to  be  onered  for  sale  on  the  conditions  following,  w^ 
are  to  the  following  effect : — ^That  the  owners  agree  that 
last  bidder  shall  be  the  purchaser^  who  is  immemately  to 
down  some  specified  portion  of  the  purchase  money  (as  * 
fourth,  for  instance),  and  the  residue  within  some  spec 
time  after  the  sale,  or  at  the  time  of  the  delivery  of  the 
of  sale,  whichever  may  first  happen,  and  also  some  sp©^ 
sum  (as  two  guineas)  to  the  broker,  to  bind  the  bar 
And  it  then  goes  on  to  state,  that  on  payment  of  the  remaJ 
of  the  purcmise  money,  a  bill  of  sale  snail  be  made  out  ti 
purchaser  at  his  own  expense,  and  the  vessel,  with  al3 
lon^^  to  her,  delivered  according  to  the  inventory 
which  mventory  shall  be  made  g^>d  as  to  quantity  * 
(see  the  form,  Bateman,  No.  7,  p.  126.) 

StimdaHon  that  vessel  shall  be  taken  with  all  herfaul0 
far  btn^ngJ] — ^It  is  also  usual  to  stipulate  that  the 
and  stores  shall  be  taken  with  all  faults,  without  any   ^ 
ance  for  defects ;  and  under  this  condition  a  vendor  "^ 
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protected  against  any  latent  defects,  unless  he  has  used  some 
tnck  or  artifice  to  conceal  them  from  the  purchaser  {Bagle- 
hie  V.  Walters^  1  Camp.  N.  P.  C.  154),  or  employs  any 
means  to  prevent  the  latter  from  detecting  them,  or  makes 
a  fraudulent  misstatement  as  to  the  real  condition  of  the 
Tessel,  in  either  of  which  cases,  as  in  those  other  instances 
of  wDfril  misrepresentation  we  have  previously  mentioned 
(ante,  p.  27),  tne  mere  statement  in  the  conditions  that  the 
property  is  to  be  purchased  with  all  its  faults,  will  afford 
BO  protection  to  a  vendor  who  wilfrilly  conceals  those  faults 
from  view,  nor  prevent  a  purchaser,  upon  detecting  them, 
from  avoiding  the  sale ;  or  from  insisting,  in  case  it  is  carried 
<»i,  that  a  sufficient  deduction  shall  be  made  out  of  the 
pfOTchase  money  to  compensate  him  for  these  defects. 

Am  to  clause  for  rescinding  sale  on  non-campliance  wiO^ 
terms  of  contrcu^J] — It  should  then  be  provided  that  if  the 
porchaser  makes  default  in  payment  of  the  remainder  of  the 
pnrdiase  money,  the  deposit  shall  be  forfeited,  andthevendofs^ 
be  at  liberty  to  resell  the  vessel ;  and  also  that  neither  the 
broker,  nor  any  of  the  present  owners,  shall  be  accountable 
for  the  de^sit  money  so  forfeited,  but  that  the  purchasers 
so  neglecting  shall  be  liable  for  all  losses  which  may  be 
accrued  thereby.  The  ship  is  declared  to  be  at  the  risk  of 
tbe  purchaser  immediately  afrer  he  shall  be  put  in  possession 
of  her :  (see  the  form  of  conditions  for  the  sale  of  a  ship, 
fiatonan.  No.  7,  p.  125.) 

Conditions  of  sale  of  goods  J] — On  sales  of  household  fumi- 
tore  and  other  effects,  the  conditions  usually  state  that  the 
lii^best  bidder  shall  be  the  purchaser,  and  that  if  any  dispute 
iall  arise  as  to  which  is  the  highest  bidder,  the  lot  shall 
be  not  up  again ;  that  no  less  than  certain  specified  advances 
Aaa  be  made  at  each  bidding;  that  the  purchasers  shall 
gtre  th^  names  and  places  of  abode  (if  required),  and  pay 
down  a  deposit,  in  default  of  which  the  lots  will  be  again  put 
1^  and  resold ;  that  the  lots  shall  be  taken  with  all  faults,  at 
toe  pm-chasers'  expense,  within  some  specified  time  (as  within 
two  days  after  the  sale,  for  instance),  and  the  remainder  of 
ti»e  purchase  money  to  be  absolutely  paid  on  or  before  the 
delivery :  (see  the  form,  Bateman,  sSo.  8,  p.  127.) 

Sometimes  directed  that  a  stated  sum  shall  be  paid  by  way 
^ earnest  money.'] — Teethe  clause  directing  the  payment  of 
the  deposit,  it  is  sometimes  superadded  that  the  purchaser 
(ban  pay  some  stated  sum,  as  Is,  6J.,  to  bind  the  bargain, 
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for  all  lots  under  51.  value ;  2s.  6d.  for  all  lots  under  lOL  i 
value ;  5s.  for  all  lots  under  20/.  value ;  and  so  on,  in  pro* 
portion  to  the  value  of  such  lot  or  lots :  (Bateman,  127} 
tA  noHs.) 

VI.  Praoticb  as  to  the  preparation  of  the  Particular 
ASD  Conditions  where  a  Sale  is  hade  under  a  Dbgeb 
OR  Order  op  a  Court  of  Equity. 

Proceedings  prior  to  the  preparation  of  the  fiondUiom.]- 
In  sales  under  a  decree  or  order  of  a  Court  of  Equity,  the 
practice  now  is,  previously  to  putting  up  the  property  fof 
sale,  to  place  the  abstract  of  title  before  some  conveyandng 
counsel,  to  be  approved  of  by  the  court,  for  his  opima 
thereon,  the  better  to  enable  the  court  to  ^ve  the  necessay 
directions  respecting  the  conditions,  and  other  matted 
connected  with  the  sale ;  and  when  an  estate  or  interest  shill 
be  so  put  up  for  sale,  a  time  for  the  delivery  of  the  abstract 
of  title  thereto  to  the  purchaser,  or  his  solicitor,  shall  be 
specified  in  the  said  conditions  of  sale :  (15  &  16  ^ct  c.  86^ 
s.  56.) 

Proceedings  to  get  abstracts  referred  to  counsel.']— To  get 
the  abstracts  so  referred  to  counsel,  the  judge's  derk  m 
deliver  to  the  solicitor  having  the  conduct  of  the  sale  a  memo- 
randum or  note,  which  is  taken  to  the  regbtrar's  clerk,  and  the 
matter  is  thereupon  referred  to  counsel:  (Ayck.  Pract.  430.) 

As  to  framing  particulars  and  conations  of  sale."] — The 
particulars  and  conditions  should  be  penned  with  the  same 
care  and  accuracy  as  ordinary  sales  by  auction.  The  parti- 
culars should  be  intituled  in  the  cause,  and  contain  a  general 
description  of  the  property,  in  whose  possession  it  is,  or  hai 
lately  been,  and  the  lots  in  which  it  is  to  be  sold.  It  miut 
also  be  set  forth  that  the  sale  is  made  in  pursuance  of  a 
decree  or  order  of  the  Court  of  Chancery ;  and  these  parti- 
culars should  be  annexed  to  the  conditions  of  sale.  ^ 
reserved  biddings  are  fixed,  they  must  be  made  one  of  the 
conditions  of  sale :  (/i.) 

Particulars  and  conditions  usually  prepared  by  pkMfi 
solicitor."] — The  particulars  and  conditions  are  usually  pre- 
pared by  the  plaintiff's  solicitor,  but,  if  of  a  very  special 
nature,  they  ought  to  be  prepared  by  the  same  counsel  to 
whom  the  abstract  has  been  submitted,  and  upon  whoe^ 
opinion  they  are  to  be  framed. 
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How  particulars  and  ctmdiiions  are  settled,  allowed,  and 
^kHbuied.'] — When  the  particulars  and  conditions  are  pre- 
•red,  they  are  afterwards  settled  and  allowed  by  the  Judge's 
krk,  and  a  fair  copy  made  and  forwarded  b^  the  printer  to 
be  pi  witiflTs  solicitor,  who  should  examine  it  carc^fully  with 
ke  proof  sheets ;  and  a  sufficient  number  of  copies  should  be 
rinted  off  for  the  purposes  of  the  sale,  and  distributed  in  the 
une  way  as  in  sales  in  ordinary  cases :  (16. 431.) 

&.  As  TO  THB  Agheemxnt  whebb  thb  Salb  is  made  bt 
Pbivatb  Contbact. 

Same  care  necessary  in  preparing  agreement  or  conditions 
^waleJ] — The  same  care  and  accuracy  is  necessary  in  pre- 
■rins  the  terms  of  the  agreement,  where  the  sale  is  to  take 
Uoe  Dy  private  contract,  as  in  framing  liie  conditions  where 
le  property  is  toube  sold  by  public  auction. 

The  keadinp.'] — It  should  commence  with  the  date,  name, 
nd  description  of  the  parties,  by  which  the  one  binds 
imsdf  and  his  representatives  to  the  other  party  and  his 
^resentatives  for  the  due  performance  of  the  contract: 
see  the  form  of  heading  of  a  contract,  1  Con.  Free.,  Part  I., 
Jo.  ILL,  p.  12,  2nd  edit.) 

Where  the  agreement  is  entered  into  by  an  agent,"] — ^If  the 
igreement  is  entered  into  by  the  vendor^s  agent,  it  should  be 
itated  that  he  acts  in  that  capacity ;  as — 

**  By  A.  B.,  of  &c,  his  attorney  [or  agent]  lawftilly  appointed  in  that 

And  if  the  agreement  is  to  be  entered  into  by  the  agent  for 
tiie  purchaser,  he  should  be  described  as — 

**By  C.  D.,  of  &c,  his  attorney  [or  agent]  lawftdly  constitated  for 
tiiat  pnrpoee." 

PracOeal  suggestions  as  to  how  a  contract  should  be  penned.} 
The  contract  should  state  the  agreement  on  the  part  of  the 
vendor  to  sell  the  property  to  the  purchaser,  in  which  clause  it 
is  also  usual  to  insert  a  description  of  the  property,  which  must 
be  accuratelv  done,  as  a  wilful  misdescription  in  this  respect 
win  be  equally  fatal  in  a  contract  as  when  contained  in  the 
eonditions  of  sale.  If  tiie  property  is  to  be  sold  suliject 
to  any  leases,  or  other  existing  charges  or  incumbrances, 
tbey  should  be  correctly  set  out :  (see  forms  of  this  kind, 

1  Con.  Free,  pp.  14  to  16  indusive,  2nd  edit.)  The 
[p.  C]  O 
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undertaking  on   the  part   of  the  vendor  to    deliver  an  ^ 

abstract,  and  deduce  a  good  title,  is  also  generally  indaded  i 

in  this  clause;    as  also  that  the  vendor  will  convey  on  I 

approval  of  the  title :  (see  the  form,  1  Con.  Free.,  Fart  L|  ] 
]No.  III.,  clause  1,  p.  12,  2nd  edit.) 

As  to  the  ofpreement  on  the  part  of  the  />ttrcik<u«r.]— The 
contract  should  then  contain  the  agreement  on  the  part  of 
the  purchaser  to  pay  the  purchase  money  on  the  executiim 
of  the  conveyance  {Id,  ib,  clause  2,  p.  14)  ,  and  if  a  depoait 
has  been  paid  by  the  purchaser,  it  should  be  here  mentioned, 
as  also  the  amount  oi  such  deposit. 

Umal  stipulationi  as  to  tide,'] — The  vendor  and  purchaser 
should  then  enter  into  a  mutual  agreement  with  each  other  for 
the  due  observance  of  their  respective  parts  of  the  contract 
(see  the  form.  Id,  t&»^clause  3,  p.  15),  the  terms  of  whidi 
are  usually  similar  to  those  contained  in  conditions  of  sale 
(that  is  to  say) ;  by  whom  the  expenses  of  disentailing  deeds, 
acknowledgments  of  married  women,  the  incidental  expenses 
attending  the  production  of  title  deeds,  getting  in  of  out- 
standing  legal  estates,  obtaining  probate  or  letters  of 
administration,  all  of  which  would  otherwise  fall  upon  a 
vendor,  are  to  be  defrayed;  but  it  is  usual  to. agree  that 
they  shall  all  be  paid  for  by  him :  (Id,  ib,) 

When  recitals  in  ancient  documents  are  to  be  conclusive,] 
— It  is  then  usual  to  stipulate  that  recitals  contained  in 
ancient  documents  or  court  rolls  shall  be  conclusive  evidence 
of  the  recited  facts ;  and  that  all  doubts  respecting  seisin,  or 
identity,  or  boundaries  of  property,  not  appearing  on  the 
deeds,  shall  be  removed  by  a  declaration  in  pursuance  of  the 
act  for  the  substitution  of  declarations  for  oaths :  {Id.  ^ 
clause  4,  p.  16.) 

As  to  the  preparation  of  purchase  deed,"] — It  then  ought  to 
say  by  whom  tn^  purchase  deed  is  to  be  prepared,  althon^ 
it  commonly  follows  the  general  practice,  by  directing  that  it 
shall  be  done  by  the  purchaser's  solicitor,  and  be  setSed  and 
approved  of  on  the  part  of  the  vendor  and  purchaser  by 
their  respective  solicitors. 

Clause  for  rescinding  contract.'] — Then  comes  the  clauae 
for  rescinding  the  contract.  This  may  be  penned  in  two 
ways:  it  either  gives  the  purchaser  power  to  rescind  the 
contract  in  case  the  vendor  shall  fail  to  produce  a  good 
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title  within  the  time  specified  in  the  contract  (see  the  form, 
1  Con.  Free.,  Part  I.,  No.  III.,  clause  6,  p.  17,  2nd  edit.) ; 
or  it  authorizes  the  vendor  to  do  so  upon  the  purcha;ier*s 
fiuling  to  perform  his  part  of  the  agreement  (see  the  form, 
1  Con.  Prec.,  Part  I.,  No.  I.,  clause  9,  p.  7,  2nd  edit.);  or 
the  vendor  may  be  empowered  to  vacate  the  sale  in  case  the 
purchaser  shall  object  to  the  title,  or  require  any  e\'idence 
respecting  it  the  vendor  may  be  unable  or  unwilling  to 
mpply :  (see  the  form,  1  Con.  Free.,  Part  L,  p.  4,  2n(l  e<lit., 

Time  may  he  made  part  of  the  essence  of  the  carUract.']^Tt 
may  also  be  stipulated  that  time  may  be  made  part  of  the 
enence  of  the  contract  at  the  option  of  either  vendor  or  pur- 
chaser, which  it  has  been  decided  may  now  be  made  binding 
in  equity  as  well  as  at  law :  (Keen  v.  Stuchley,  Gilb.  Eq.  Cas. 
155:  llayd  v.  CoUett,  4  Bro.  C.  C.  469;  Levy  v.  Linda, 
8  Mer.  81 ;  Whiiby  v.  Cottle,  1  Turn.  79;  Hudson  v.  Ber- 
tram, 3  Mad.  440;  Reynolds  v.  Nelson,  6  ib.  18;  Boehm 
T.  Wood,  1  Jac.  &  Walk.  419.) 

Propriety  of  inserting  a  clause  for  rescinding  contract  in 
case  vendor  is  unable  to  make  a  title  to  some  portion  of  the 
property."] — Sometimes  a  clause  is  inserted  authorizing  a  pur- 
daser  to  rescind  the  sale  in  case  the  vendor  shall  fail  to  make 
a  good  title  to  the  whole  of  the  premises.  This  stipulation  is 
sometimes  a  very  important  one  for  a  purchaser  whose  prin- 
eq>al  object  in  entering  into  the  contract  may  possibly  be  to 
obtain  that  very  portion  of  the  property  to  which  the  vendor  is 
unable  to  make  a  title.  It  is  true  a  vendor  would  not,  generally 
ipeaking,  as  we  have  already  remarked,  be  allowed  to  compel 
the  purchaser  to  complete  the  sale,  even  with  any  amount  of 
compensation  he  might  offer  him,  where  the  former  is  unable 
to  miJce  a  title  to  a  Tot  complicated  with  the  rest,  and  essen- 
tial to  their  enjoyment ;  still,  it  will  be  the  more  prudent 
course  for  the  purchaser's  solicitor  to  insist  upon  the  insertion 
of  a  clause  of  this  kind  in  the  contract,  where  he  has  the 
digfatest  ground  for  supposing  that  such  a  question  may 
be  likely  to  arise. 

SHpuHaiion  that  if  vendor  is  unable  to  make  a  tide  to  the 
9kde  property,  purchaser  is  to  be  at  liberty  to  rescind  the 
wifiract,'] — The  following  clause  will  be  found  well  adapted 
for  eoabliDg  a  purchaser  to  vacate  the  contract  in  case  the 
vendor  is  unable  to  make  a  title  to  the  whole  property : — 

**Biit  it  is  nefortheleas  agreed,  that  if  the  said  (vendor)  shall  fail  to 
ttke  a  good  title,  at  the  time  hereinbefore  appointed,  to  the  whole  of 
o  2 
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the  premites  henhj  oontneted  for,  or  the  same  shall  coni 
quantity  than  (a  certain  tpeeijied  number)  acres  statute  : 
where  the  eubpect  matter  ofeale  is  a  manor,  in  case  the 
shall  proTe  to  be  a  manor  by  reputation  only],  or  in  case  1 
mises,  or  any  portion  of  them,  shall  not  proTe  to  be  of  free 
then,  for  all,  any,  or  either  of  the  causes  aforesaid,  the  said 
shall  be  at  ftill  hbertr  to  rescind  the  contract,  which  from 
shall  be  null  and  Toia  to  all  intents  and  purposes  whatsoey 

Am  to  special  stipuiatiotu,'] — The  above  are  th* 
clauses  used  in  an  agreement  for  the  sale  of  real 
bat  it  often  happens  that  even  more  special  c 
required  in  an  agreement  upon  a  sale  by  privat 
than  in  the  conditions  upon  a  sale  by  auction,  ai 
some  particular  circumstances  connected  with  the  ti 
as  we  have  before  remarked,  render  it  ineligible  1 
property  for  sale  by  public  auction,  but  afford  nc 
whatever  to  the  treaty  for  a  purchase  by  private  c 

Clauses  in  conditions  of  sale  equally  applicable 
ments.'] — Almost  all,  if  not  every  one,  of  the  claus 
already  noticed  with  respect  to  conditions  of  sale, 
corresponding  circumstances,  be  equally  applicabli 
ments  to  sell  by  private  contract,  and  may  be  a 
the  like  purpose,  by  merely  substitutioj?  the 
the  parties  in  the  agreement  for  that  of  their 
characters  of  "vendor"  and  "purchaser,"  in  whic 
described  in  the  conditions,  although  there  is  nc 
whatever  to  their  being  described  in  the  charactei 
instead  of  their  own  proper  names  in  an  agreemei 
as  in  conditions  of  sale.  But  in  addition  to  t 
stipulations  we  have  already  mentioned  {ante^  p.  19 
others  which  are  often  inserted  in  agreements,  whicl 
well  adapted  to,  and  are  consequentlyrarely  if  ever 
into,  conditions  of  sale.  Amongst  these  may  be  e 
arrangements  as  to  the  time  and  mode  of  the  payi 
purchase  money ;  as,  for  example,  that  the  who! 
part  of  the  consideration  shall  be  an  annuity,  or 
portion  of  the  purchase  money  shall  remain  secur 
mortgage  of  the  premises,  or  that  it  shall  be  paid 
ments,  or  by  bills  of  exchange,  or  promissory  no 
secured  by  bond ;  and  in  other  instances  no  parti 
is  appointed  for  payment,  but  it  is  agreed  that, 
pa^rment  is  made,  a  purchaser  shall  pay  interest 
which  the  vendor  is  to  have  a  lien  on  the  purchased 
the  purchaser  in  the  meantime  to  be  let  into  the 
and  receipt  of  the  rents  and  profits  of  the  estate. 
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/^*  vendor's  Hen  <m  the  estate  far  the  unpaid  purchase 


^'-/""^dependently,  however,  of  any  express  agreement, 
ftin^r  ^^^  aelivera  possession  of  the  estate  to  a  purchaser 
,  ^y^  a  lien  upon  it  for  the  amount  of  his  unpaid 
!™fe  money  (flcrfe  v.  BoUUrs,  Gary's  Cha.  Rep.  25  ; 
f  Jf5Pw«»  V.  Tcamer^  1  Vern.  267 :  Qihhims  v.  BaddaU, 
\&  -A.br.  682  (n) ;  Cop/im  v.  Coppin,  2  P.  Wms.  294  ; 
2?*«(j/0«c/i«,  Ambl.  724;  Hennand  v.  Afoor*,  1  Eden, 
»/ ;  fralk^^  V.  Prestwick,  2  Ves.  622;  Macreth  v.  Symmons, 
i  Ves.  l«i^.  ^^  ^^  ^^^^  4  it^gg    443).  n^^  ^^ly  ^^ 

jWMtthtt  ^ordiaser  himself  and  his  representatives,  and 
I  persons  daiming  as  volunteers  under  him,  but  even 
*ni8t  pnrxiliasers  for  valuable  consideration,  where  it  can 
««wwtfkcx/  the  latter  had  notice  that  the  purchase  mimey 
tusjjoki^  ^Hennand  Y.  Moore,  supra)  ^  although  it  will  be 
ferwise  i:^^  ^j,g  ^^^^^  q£  purchasers  without  such  notice, 
^  ,^j*^t;«  under  the  purchase  deed  will  supersede  the 
dors  U^^  upon  the  lands :  (Cator  v.  Earl  of  Pembrohe, 
"V^-  O.  301.)  Still,  to  have  this  operation,  the  estate 
|7?  **^'tnally  conveyed,  for  between  equal  equities,  the 
j~*S»  ^  prior  est  tempore  potior  est  jure,  a  subsequent 
'^^^^^^  ^ho  has  not  obtained  a  conveyance  of  the  legul 
S^^'^^^ot  postpone  the  vendor's  lien :  {Ex  parte  IVright, 
is^  ^n  Lien^  100;  Winter  y.  Lord  Anson,  1  Sim.  & 
r^ »  ^.  C.  3  Kuss.  488.)  As  between  the  immediate 
JT  Z*"*^^  purchaser  it  will  make  no  difference  to  the 
"^  ibrmer  whether  the  estate  be  actually  conveyed 
uid^*^  tracted  for,  as  the  lien  will  equally  attach  in  either 
.•  ^liis,  notwithstanding  the  full  amoimt  of  the  con- 
j  *^  ^money  is  expressed  to  have  been  paid  in  the  body 
g^^^,  and  the  receipt  is  duly  indorsed,  agned,  and 
^^^  ^  {Coppin  V.  Coppin,  supra ;  Macreth  v-  Summons, 
,  ^^Uexfen  V,  Moore,  SAtk,  27 4;  Charles  y.Andretcs, 
•  *  <^12.) 


^^^^sAwtfr'f  lien  on  the  property."] — ^And  as  the  vendor, 
I  ^^^  hand,  has  a  lien  on  the  property  sold  for  his 
.  ^^"^^rchase  money,  so,  on  the  other,  the  vendor  has  a 
^^^^ht  where  he  pays  his  money  before  the  property 
^_^^  resularly  conveyed  to  him,  or  the  contract  is 
^  J^  ,  elAer  fipom  the  inability  of  the  vendor  to  confer 
-^^tile,  or  any  other  sufficient  cause  (Lacon  v.  Mertins, 
^ot  V  Oxenden  v.  EsdaUe,  2  You.  &  Jerv.  493,  3  ib.  362) ; 
.  '*  it  seems,  where  the  contract  is  of  such  an  illegal 
^^"^^^ral  nature  as  would  induce  a  Court  of  Equity  to 
G  3 
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refbse  specific  performance  of  it :  (JEwmg  y.  Osbaldutmy 
2  Myl.  &  Cra.  88.) 

How  vendor's  lien  may  he  destroyed."] — ^This  lien  of  veiudai's 
will,  however,  be  destroyed,  if  he  takes  a  distinct  and  ind»> 
pendent  security  for  his  purchase  money ;  as  a  mortgage  «f 
part  of  the  lands  sold  (Bond  y.  Kent^  2  Vem.  281 ;  Cappit 
y.  SpotHswoodey  Tarn.  2\\  or  of  another  estate  (JVotnil* 
Browse,  6  Yes.  725) ;  either  of  which  acts,  so  far  fi«i 
affording  any  evidence  that  the  vendor  placed  any  reliflMf 
on  his  equitable  lien,  show,  on  the  contrary,  that  he  haa 
abandoned  it  altogether  for  a  security  of  anodier  kind ;  bvl 
the  latter  presumption  will  be  rebutted  where  the  Beeaatf 
taken  is  merely  a  personal  one,  as  a  bond  ( Winter  y.  Letd 
Anson,  3  Russ.  488,  on  appeal,  reversing  Winter  Y.Lui 
Ansott,  1  Sim.  &  Stu.  434),  bUl  of  exchange,  pronunoiy 
note,  or  the  like,  in  either  of  which  cases  the  vendor's  fiia 
will  continue  so  long  as  those  securities  remain  undiachami 
{Herle  v.  Botelers,  Gary's  Cha.  Rep.  35;  Gibbons  y.  BadJUit 
2  £q.  Ca.  Abr.  682  (n) ;  Grant  y.  WiOs,  2  Yes.  &  Bea.  806| 
Saunders  v.  JLeslie,  2  Ball  k  B.  515;  Ex  parte  Loarism^ 
2  Rose,  59;  Hughes  v.  Kearney ,  1  Sch.  &  Lef.  132;  JKod- 
hume  y.  Gregson^  1  Cox,  90 ;  Lynn  v.  Chaters^  2  Kee.  251); 
nor  will  the  circumstance  of  the  vendee's  becoming  a  banc- 
rupt  in  any  way  affect  the  vendor's  lien  upon  the  propertjr: 
{Exports  Peake,  1  Mad.  340.) 

Vendor  taking  a  pledge  of  stock  triU  lose  his  Hen  on  ik 
lands.'] — But  it  seems  there  is  one  kind  of  personal  secori^ 
that  forms  an  exception  to  the  above  rule,  a  pledge  of  stocir 
which,  it  has  been  held,  will  discharge  the  yendor's  lioi: 
(Nairn  v.  Prowse^  6  Yes.  752.) 

Whether  concurrence  of  vendor  with  purchaser  in  hoh 
rowing  tnoney  on  the  property  will  destroy  the  Uen^ — ^If  s 
purcnaser  borrows  part  of  the  purchase  money,  and  pays  it 
to  the  vendor,  leavmg  the  rest  unpaid,  and  the  conveyance 
is  made  to  the  purchaser,  statin?  the  transaction,  and  giving 
thereupon  security  to  the  lender,  the  concurrence  of  the 
vendor  will  preclude  him  from  any  lien  for  the  remainder  of 
the  purchase  money,  if  not  against  the  purchaser,  certainly 
against  the  mortgagee:  {Cood  v.  Pollard^  9  FrL  544;  at 
ih,  109,  sub  nom,  CSod  v.  Cood,) 

As  to  interest  on  purchase  money.'^ — ^In  sales  by  private 
contract,  it  is  also  common  to  enter  mto  some  special  agree- 
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t  with  respect  to  the  payment  of  interaet  on  the  pnrchaae 

ey. 

f  to  arroMgemaUM  where  the  payment  of  purehaee  momejf 
aUpomed^  mid  purehaeer  ie  to  be  lei  into  poeeeeekm  in 
MertaLX — ^The  drcomstances  under  which  a  purchaaer 
render  iiimself  liable  to  sach  pajrments,  in  the  absence 
ly  express  agreement  or  stipulation  to  the  contrary,  we 
i  already  considered,  as  also  how  a  clause  should  be 
ked  so  as  to  insure  such  payment  to  the  vendor  in 
the  purchase  money  shall  not  be  paid  to  him  at  the 
linted  time  (ante,  p.  S8.)  It  sometimes,  however,  does 
r,  where  some  time  must  necessarily  elapse  before 
title  can  be  perfected,  and  the  purchaser  is  desirous 
dng  let  into  possession  in  the  interim,  that  a  cautious 
Igr,    notwithstanding    the    above-mentioned    stipula- 

added  to  his  equitable  lien  upon  the  property  for 
npaid  purchase  money,  has  ^reat  reluctance  to  allow 
purchase  money  during  that  mterval  to  remain  in  the 
s  or  under  the  imme£ate  control  of  the  purchaser; 
It  the  latter,  although  he  has  the  mone^r  ready  and 
\  unproductive  in  his  nands,  is  eaually  unwilling  to  pay 
er  to  the  vendor,  until  the  latter  has  shown  a  good  title 
made  an  actual  conveyance  of  the  property  in  pursuance 
le  terms  of  his  contract.  Whenever,  under  drcum- 
;es  like  these,  objections  of  this  kind  are  raised,  they 
,  with  the  concurrence  of  both  parties,  be  set  at  rest  by 
odinf  the  clause  we  have  before  referred  to  (ante,  p.  37) 
tie  rarther,  and  stipulating  that  the  purchase  money 

be  invested  in  the  names  of  mutual  trustees,  both  of 
lor  and  purchaser,  who  are  to  invest  the  moneys  and 
the  interest  to  the  vendor  from  the  time  the  purchaser 
t  into  possession  until  the  completion  of  the  contract,  or 
Ase  of  such  contract  being  rescinded  on  accoimt  of  the 
br^s  being  unable  to  confer  a  good  title,  or  any  other 
dent  cause,  to  repav  the  principal,  but  without  interest, 
le  purchaser.  The  following  form  may  be  foimd  adapted 
le  purpose : 

But  if  the  completion  of  the  purchase  shall  be  delayed,  for  any  cause, 
nd  the  day  of  ,  it  is  hereby  mutually  affreed  that  the 

purchase  money,  or  sum  of  £  ,  shall  be  iuTested  in  the  Three 
Jent  Consols,  in  the  names  of  two  trustees,  one  to  be  nominated 
ad  on  behalf  of  the  said  {vtndor\  and  the  other  by  and  on  the 
tlf  of  the  said  {pwrcheuer)^  which  said  trustees  shall  stand  pos- 
ed of  the  said  stock,  and  shall  receiTe  the  dividends  and  annual 
inee  thereof,  and  pay  over  the  same  to  the  said  {vendor^  until  the 
tpktioa«f  the  said  contract;  the  said  {purchaur)  to  bekt  into  the 
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potMKioii  and  receipt  of  the  rents  and  profits  of  the  said  premises  frM 
the  time  at  which  his  said  purchase  moneys  shall  hare  been  so  iansbi 
as  aforesaid ;  and  opon  the  completion  of  the  said  oontnet,  the  sud 
tmstees  shall  transfer  the  said  stock  nnto  and  into  the  name  of  the  sui 
(vendor),  for  his  own  absolate  use  and  benefit,  or  otherwise  dispose  tf 
the  same  as  he  shall  direct ;  bnt  if  the  said  contract  shall  be  leseiBW 
either  on  account  of  the  inability  of  tbe  said  (vendor)  to  eonfar  a  fW ' 
title,  or  any  other  sofficient  cause,  then  the  said  tmstees  shall,  bam^ 
diately  npon  tbe  said  parchaser's  deliTering  ap  the  pooscasion  of  % 
said  premises,  transfer  the  said  stock  nnto  ana  into  the  same  of  ft^. 
said  (purchaser),  for  bis  own  absolate  use  and  benefit,  or  othowi^ 
dispose  of  tbe  same  as  he  shall  direct,  who  shall  f^m  thenoefortiili 
entitled  to  all  fatore  dividends  to  aocnie  due  thereon ;  bat  all  dlTid■li^ 
prerioosly  received  shall  be  retained  by  the  said  {vofukn):  the  siil 
Ijmrehaser)  to  be  also  entitled  to  retain  all  rents  and  prodts  of  tk| 
said  premises  received  by  bim  op  to  the  time  npon  each  contract  benS' 
so  rescinded  as  aforesaid." 


As  to  contingent  estates  and  interests  which  yield  no 
diate  profit  J] — In  the  instance  of  a  sale  of  such  estates  Mut 
interests  as  may  never  be  executed  in  possession,  or  yvM 
no  profit  in  the  intermediate  time,  a  clause  venr  sinoalar  tB 
one  just  recommended  will  prove  useful.  By  the  latter,  it  : 
should  be  agreed  that  the  purchase  mone3r8  shall  be  paiil 
into  the  hands  of  trustees  for  both  parties,  and  be  b^  suck 
trustees  invested,  and  so  remain  until  the  contmgeot 
estate  or  interest  either  becomes  absolute,  or  fiiils  d 
effect  altogether.  Suppose,  for  instance,  lands  are  limited 
to  A.  for  life,  remainder  to  B.  for  life,  remiunder  to  C.  in 
fee,  and  B.  sells  his  interest  to  D. ;  in  this  case,  if  B. 
should  die  in  A.^s  lifetime,  his  estate  in  remainder  woald 
determine  also,  and  D.'s  chance  of  enjoyment  of  the  property 
would  be  at  an  end.  In  order,  therefore,  to  meet  a  case 
of  this  kind,  it  might  be  arranged  that  the  purchase  money 
shall  be  paid  and  invested  as  above  directed,  and  that  upon 
tbe  estate  in  remainder  becoming  vested  in  possesion,  and 
a  good  title  and  conveyance  made  to  D.,  the  prindpil 
and  intermediate  accumulations  shall  be  paid  to  B^  but 
that  if  B.^s  estate  determines  in  A.*s  lifetime,  then  tiie 
principal  and  accumulations  to  be  paid  over  to  D.,  and  tbe 
contract  to  be  considered  at  an  end.  Arrangements  of  thv 
kind  under  similar  circumstances  are  certainly  not  likely  to 
occur  very  often  in  practice,  because  pei'sons  rarely  sell 
reversionary  interests  unless  they  are  in  immediate  want  of 
the  purchase  money ;  but  there  are  other  instances  where  an 
arrangement  of  this  kind  may  be  often  advantageously 
resorted  to,  and  this  is  with  respect  to  the  next  presentation 
to  an  advowson,  where  such  right  is  vested  in  a  tenant  for 
life,  whidi  right  may  be  lost  by  his  death,  either  in  the  lif6- 
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tae  of  tftie  incumbent,  or  the  remainder  man.    The  foUow- 
kf  eUnae  maj  be  applied  for  this  purpose : 

**  And  whbbbas  the  said  (vendor)  U  only  entitled  to  tn  estate  for 
Gb  in  the  laid  adTowson,  so  that  the  said  next  presentation  to  the 
MBS  herabj  eostraeted  to  be  sold  may  altogether  fidl  of  eifeet  by  hit 
ktXb,  in  the  life  of  the  said  (name  of  incumbent)  to  obviate  whidi 
dleolty,  as  far  as  the  nature  of  the  circnmstanoes  will  permit,  it  is 
■Btaally  agreed  between  the  said  (vendor)  and  {purehaeer^  that  the 
aid  pnrebase  money  or  sum  of  (amount  of  purchase  money)  shall  be 
iifestod  in  some  oi  the  pnbUe  stocks  or  funds  in  the  joint  names  of 
its  trastees.  one  to  be  nominated  by  and  on  the  behalf  of  the  said 
(sfRdbr)  sna  the  other  by  and  on  Mhalf  of  the  said  (purehaeer)  ; 
vhieh  said  trustees  shall  stand  possessed  of  the  said  trust  moneys, 
ito^  funds  and  securities,  and  shall  reoelTe  the  interest,  diridends. 
Bid  smroal  produce  thereof,  and  infest  the  same  so  and  in  such 
anner  as  that  the  same  may  accumulate  in  the  nature  of  com- 
poond  interest,  until  the  SToidance  of  the  said  advowson  by  the  decease, 
mignation,  or  deprivation  of  the  said  (incumbent),  or  the  said  next 
insentation  so  contracted  to  be  sold  to  the  said  (purtJiaeer)  failing  of 
cfbet  by  the  death  of  the  said  (vendor)  in  the  lifetime  of  the  said 
[meumhentj)  And,  upon  the  happening  of  the  former  event  the  said 
tnutees  shall  pay  over  or  transfer  the  said  trust  moneys,  stocks,  ftmds. 
aid  securities,  with  all  intermediate  accumulations,  unto  the  said 
(wiufor),  his  executors,  administrators  or  assig^ns;  but  on  the  said 
Bot  presentation  so  fkiling  of  effect  as  aforesaid,  shall  pay  over  or 
tnnsfer  the  said  trust  moneys,  stocks,  fimds,  and  securities  unto  thS 
aid  (jpurehaBer\  his  executors,  administrators  or  assigns." 

How  topratfidefor  the  event  of  present  incumbent  becoming 
a  bithop,} — In  case  of  sales  of  next  presentadons  to  an 
idfovrson,  it  has  been  usual  to  provide  against  the  contin- 
gent of  the  present  incumbent  being  promoted  to  a  bishop- 
ric, in  which  case  the  next  right  of  presentation  would 
become  vested  in  the  Crown,  but  which,  it  seems,  would  not 
have  the  e£fect  of  avoiding  a  contract  which  purports  to  be 
for  the  next  presentation,  for  the  grantee  wul  still  be 
OBtitled  to  present  to  the  next  vacancy:  {CaUiard  v. 
Froward,  2  U.  Bkckst.  824 ;  S.  C.  in  error,  6  T.  R.  439.) 
But  in  order  to  get  clear  of  every  difficulty  on  questions 
vhkh  may  happen  to  arise  upon  the  matter,  it  is  better  to 
insert  an  express  stipulation,  either  that  a  right  of  presen- 
tttioQ  80  devolving  upon  the  Crown  shall  not  afiect  the 
oootrsct,  or  that  upon  the  happening  of  such  an  event,  the 
parchaaer  shall  be  entitled  to  a  deduction  of  some  specified 
unount  of  the  purchase  money. 

At  to  contracts  by  tenants  in  tot/,  w7u>  are  unable  to  obtain 
(he  eonseni  of  the  protector.'] — Provisions  partaking  of  the 
diaracter  of  those  just  before  mentioned  may  also  be 
empbyed  in  the  case  of  dispositions  by  tenants  in  tail,  who 
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are  unable  to  confer  an  absolute  estate  for  wai 
consent  of  the  protector  of  the  settlement,  by  whii 
be  arranged  that  some  portion  of  the  purchase  mo 
be  paid  over  to  trustees,  and  invested  upon  trust,  t 
either  to  the  tenant  in  tail  or  his  representatives,  oi 
being  perfected ;  or  be  paid  over  to  the  purchase 
representatives,  in  case  the  title  shall  not  be  so 
within  some  specified  time. 

A*  to  indemnity  against  wife*i  tide  to  dower.y 
manner,  if  a  vendor  is  unable  to  procure  his  wife 
her  right  of  dower,  it  may  be  agreed  that  one 
the  amount  of  the  purchase  money  shall  be  paid  t 
to  be  invested  in  uke  manner  as  before  mentione 
be  paid  over,  with  the  accumulations,  to  the  vend 
event  of  his  surviving  his  wife,  or  to  be  repaid,  w 
accumulations,  to  the  purchaser,  in  case  the  vei 
happen  to  die  in  her  ufetime,  without  having  be 
get  ner  to  release  her  claim. 

Where  some  of  ihe  conveying  parlies  are  vnder 
case  any  of  the  conveying  parties  are  under  age,  a! 
ment  may  also  be  made  b^  which  the  purchase 
allowed  to  retain  some  portion  of  the  purchase  m 
such  parties  attain  their  majority  and  duly  execut 
veyance. 

As  to  the  Uquidaied  damages  clause.'] — A  claut 
inserted  in  agreements,  but  very  rarely  in  conditic 
by  which  eaoi  of  the  contracting  parties  binds  him 
other  for  the  payment  of  a  certain  sum,  in  the 
liquidated  damages,  for  the  due  performance  of 
the  contract  (see  the  form,  1  Con.  Free,  Fart  1 
clause  10,  p.  26,  2nd  edit.),  and  whenever  thii 
provided  the  clause  is  accurately  penned,  the  c 
specified  may  be  recovered  by  action,  without  any 
the  jury  to  reduce  the  amount ;  neither  will  a 
Equity  interpose  for  that  purpose.  But  care 
taken  to  frame  the  clause  in  such  a  manner  that 
can  possibly  be  raised  upon  its  construction.  I 
state  explicitly  that  the  sum  is  to  be  paid  in  th( 
liquidation  damages,  and  not  by  way  of  penalty  ; 
sum  is  stated  to  be  paid  by  way  of  penalty  onli 
might  then  assess  what  amount  they  thought  prope 
in  the  case  of  a  penaltv,  the  degree  of  injury  si 
the  guide  to  the  jury  m  assessing  the  amount  o 
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tkr  should  return  a  verdict  for  (Smiik  y.  Dickiiuon^  3  Bos. 
IFulL  630 ;  Barton  y.  Glover,  Holt  N.  P.  C.  43  ;  Lowe  ▼. 
hen,  4  Bur.  2229 ;  Criedee  v.  Bouiton,  3  Car.  &  Pay. 
SIO);  wliereas  if  a  certain  specified  sum  is  agreed  to  be 
piid  for  liquidated  damages,  there  the  precise  sum  that  ia 
to  be  paid  is  in  evidence  before  them,  and  they  are  bound 
to  assess  the  damages  accordingly,  without  any  reference  as 
to  the  degree  of  injury  the  plaiintiff  may  have  actually 
nitained  by  the  breach  of  contract. 

Pa^meni  of  the  penalty  or  liquidated  damages  does  not 
Huolve  the  contractJ] — The  payment  of  a  sum  of  money, 
iltether  by  way  of  penalty,  or  in  the  nature  of  liquidated 
Jmiaffes,  does  not  release  the  parties  from  the  contract ;  fur 
tbt  mey  are  still  bound  to  carry  out,  and  have  not  die 
ipdoD,  by  paying  or  teudering  the  penalty,  to  be  released 
ftom  its  performance :  (Hobion  v.  Trevor,  2  P.  Wms.  183 ; 
Oariiti  Hospital  v.  Pugh,  D.  P.  March  20,  1727  ;  Howard 
T.  Hopkins,  2  Atk.  371 ;  Parks  y.  Wilson,  10  Mod.  518 ; 
CkHUner  v.  ChiUiner,  2  Yes.  258 ;  Margrave  v.  Archbold, 
IDow.  107.) 

Tin.  Duties  of  the  Purcha8er*8  SoucrroB  prior  to  thb 
Contract. 

Duties  of  the  purchaser's  solicitor  where  the  sale  is  by  public 
iK/ioa.] — The  duties  of  a  purchaser's  solicitor  prior  to  the 
contract,  where  an  estate  is  to  be  sold  by  auction,  is  to  look 
(vdblly  through  the  conditions  of  sale,  to  see,  first,  whether 
V  not  they  preclude  a  purchaser  firom  requiring  the  pro- 
diction  of  such  a  title  as  will  not  only  secure  him  the 
mmolested  enjoyment  of  the  purchased  property,  but  also 
one  tbit  he  may  at  any  future  time  be  able  to  compel  a 
nbtequent  purcnaser  to  accept ;  and,  secondly,  whether  the 
eooditions  (^  not  press  unfairly  on  a  purchaser,  by  obliging 
ilka  to  bear  the  burden  of  some  of  those  incidental  expenses 
eoanectod  with  the  transaction,  which  ought  properly  to 
m  upon  the  yendor^s  shoulders.  Should  either  prove  to  be 
tka  case,  the  solicitor  ought,  in  the  first  instance,  to  advise 
^  client  to  avoid  entering  into  any  contract  subject  to  such 
Mtrictive  conditions ;  and  in  the  other,  should  ascertain,  as 
leirly  as  he  can,  what  the  probable  amount  of  the  undue 
pioportioD  of  the  expenses  the  vendor  designs  to  throw 
vpoQ  the  vendee,  which  he  must  view  in  the  same  light  aa 
nntQch  additional  purchase  money,  and  regulate  his  biddings 
mond&igly. 
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Similar  precautions  necessary  in  settUng  the  term  of  i 
tract  as  conditions  qf  sale."] — Precisely  the  same  precauti 
as  those  we  have  just  mentioned  wiU  be  neceseuur  om 
part  of  a  purchaser's  solicitor  settling  the  terms  of  the  app 
ment,  where  the  sale  is  made  by  private  contract. 

Where  a  vendor  has  a  safe  holding,  although  not  a  mo^ 
able  title.'] — Another  important  subject  to  which  a  ] 
chaser^s  solicitor  may  sometimes  have  to  direct  his  attep 
is,  where  property,  which  has  a  defective  title,  would  ii 
other  respects  prove  an  advantageous  purchase  for  his  di 
and  here  it  will  be  necessary  for  him  to  consider 
whether,  although  not  a  marketable  one,  it  may  not  ' 
perfectly  safe  holding  title,  and  whether,  if  the  proper 
subject  to  incumbrances,  which  cannot  be  removed,  the; 
really  of  such  a  nature  as  materially  to  affect  the  ownei 
or  enjojrment  of  the  property.  And  where  a  ve 
proposes  to  indemnify  a  purchaser  against  any  lossc 
prejudice  he  may  incur  from  a  defective  title,  it  ivi 
requisite  for  the  purchaser's  solicitor  to  see  not  only  tha 
nature  of  the  indemnity  is  sufficient,  but  also  that  the  ve 
has  the  means  and  abiHty  to  carry  it  into  effect. 

With  respect  to  defective  titles  to  freehold  estates,  v 
they  affect  the  actual  possession,  these  frequently  arise 
estates  tail  having  been  ineffectually  barred ;  as,  when 
entail  has  been  barred  by  a  fine,  instead  of  suffering 
covery,  in  which  case  only  a  base  fee  will  have  passed  i 
minable  on  the  death  and  failure  of  issue  of  the  tenfl 
tail ;  the  same  consequence  also  occurs  where,  under  th< 
system  of  docking  entails,  a  tenant  in  tail  under  a  prol 
settlement  has  barred  the  entail  without  the  protector'! 
sent ;  which  will  only  enable  him  to  convey  a  similai 
fee  as  a  fine  would  have  done  previously.  The  saH 
titles  so  circumstanced  depends  entirely  upon  the  exi 
of  the  issue  in  tail.  If  they  are  numerous  and  healfr 
that  there  is  every  probabihty  that  some  of  them  will  9 
the  protector,  and  live  to  attain  their  maiority,  if  the 
in  tail  covenants,  or  has  covenanted,  that  he  or  his 
will,  when  competent  so  to  do  by  the  death  of  the  pro 
or  obtaining  his  consent,  perfect  the  disentailing  aam 
by  an  absolute  conveyance  to  the  purchaser,  undec 
circumstances  the  purchaser's  risk  would  be  inconsids!* 
but  the  danger  would  increase  in  proportion  as  his  <^ 
are  few  in  number  or  unhealthy  in  constitution,  i^^ 
more  so  if  he  has  none,  or  unlikely  ever  to  have  ^ 
then  the  base  fee  must  determine  with  his  death  f  aoa^ 
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place  in  the  protector^s  lifetime,  the  voidable  estate 
'^'^  incapable  of  confirmation. 


^  Ji»  to  (mtingent  and  executory  estatei,"] — ^The  like  observa- 
iksa  are  also  applicable  to  contingent  or  executory  estates 
9aaa^  out  of  executory  devises.  Some  of  these  are  of  most 
|ncanoQ8  tenure ;  as  where  an  estate,  although  limited  to  a 

a  in  fee  sinmle,  is  made  determinable  on  some  contingent 
which,  from  subsequent  circumstances,  must  neces- 
Mh  take  place  during  the  lifetime  of  persons  in  being. 
^ia,  tor  example,  where  an  estate  is  devised  to  a  female  and 
^3v  bein,  with  a  limitation  over  in  case  of  her  death  without 
^wing  any  children,  or  other  issue  living  at  the  time  of  her 
i^Mease,  and  she  is  become  old  and  sicklv,  without  issue  and 
;J9^,the  age  of  child-bearing,  in  which  case  her  fee  simple 
'-y0tto  is  no  better  than  a  very  bad  life  estate ;  but  the 
■  teeeotor^  limitation  over,  although  contingent  in  the  eye  of 
^'^Aeiaw,  is  in  realilr  equal  to  a  vested  estate  in  remainder 
'^^ttant  on  a  life  mterest  limited  to  a  previous  tenant  for 
Bnt  if,  on  the  other  hand,  the  lady  were  young  and 
7  to  have  children,  the  chance  of  the  executory  devisee's 
^  •cceecfing  to  the  property  would  be  greatly  reduced,  and  if 
?  l»By  diildren  were  to  be  actually  born,  dwindled  away  to 
t Ma  shadow  of  a  chance  as  to  be  all  but  valueless  to  a 


Incases  of  property  so  situated,  therefore,  great  care  will 

•  w  required  to  discover  whether  or  not  a  safe  or  advantageous 

I  p^ichase  may  really  be  made ;  but  which  must  be  guided  so 

2|^  by  the  particular  circumstances  of  each  individual  case, 

■j*Jt w impossible  to  lay  down  any  precise  rules  upon  the 

■■*5GCt 

^^  to  incumbrances  which  do  not  affect  the  occupation  of 
?*g*oper/y.] — With  respect  to  incumbrances  which  do  not 
•W»e  with  the  actual  occupation  of  the  property,  as 
*y^tie8,  or  rent-charges,  legacies,  or  portions,  a  purchaser 
2[Jjot  object  to  take  a  title  subject  to  charges  of  this 
"^<s  upon  having  a  proportionate  sum  deducted  out  of  the 
^!!*^  money,  or  fiim  bein?  indemnified  by  the  vendor 


quired  on 
1^  -.  w.  i.ud  purchaser's  solicitor  to  see  that,  in  the  former 
P**^,  an  adequate  reduction  is  made  in  the  amount  of 
^  P^chase  money;  and  in  the  latter,  that  the  indemnity 
*  ^^  »8  an  effectuiU  one. 

U.  C]  H 
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As  to  indemnities,'] — Sometimes  a  vendor  propoies  to  i»: 
demnifj  the  purchaser  from  incumbrancer  of  this  kindby* 
bond,  or  a  deed  of  covenant ;  but  neither  of  these  csa  * 
relied  upon  as  an  adequate  indemnity.  Theynnut^in^^ 
case,  depend  upon  the  solvency  of  the  vendor's  drcumrtaaceji' 
which,  though  good  enoueh  at  the  time  the  indemiutT'^ 
given,  may  alcerwards  fail  idtogether ;  and  even  if  theTeow^ 
continues  all  his  lifetime  in  affluence,  his  representatiY^D>^^ 
after  his  death,  get  rid  of  all  his  assets,  and  thus  deprive  u^^ 
purchaser  of  the  sources  from  which  the  indemDity  is  ^ 
be  derived. 

The  plan  we  have  already  suggested  of  placing  somepor" 
tion  of  the  purchase  moneys  in  the  hands  of  trustees,  to  be 
applied  in  discharge,  or  as  an  indemnity  against  incan* 
brances,  as  we  have  previously  noticed,  is  also  a  ^ood  pltn 
for  protecting  a  purcnaser,  and  is  particularly  well  adapted 
to  toose  cases  where  the  time  of  aischarging  those  incmo* 
brances  has  not  yet  arrived ;  as  in  the  case  of  legacies,  oi 
portions  charged  on  real  estate  to  be  paid  to  certain  pardei 
on  their  attaining  twenty-one,  or  marriage,  who  are  stil 
under  age  and  unmarried.  A  similar  arrangement  mavab 
be  made  where  the  property  is  subject  to  an  annuity  c 
rent-charge,  and  the  trustees  should  have  a  sufficient  sui 
placed  in  their  hands  to  meet  all  such  expenses  as  the  pm 
chaser  ma;^  incur  on  account  of  those  charges.  The  objectic 
generally  is,  that  a  vendor  is  oftentimes  m  want  of  all  tl 
})urcha8e  money  for  his  own  purposes,  and  therefore  is  ui 
willing  to  allow  any  portion  of  it  to  be  applied  in  any  othi 
manner.  To  meet  tnis  difficulty,  it  may  be  arranged  tk 
the  vendor  shall  convey  other  property  belonging  to  him, 
he  has  any  eligible  for  the  purpose,  to  trustees,  in  trust, 
the  first  place,  to  discharge  the  incumbrances,  and  keep  tl 
purchased  premises  effectually  discharged  therefrom,  ai 
subject  thereto  in  trust  for  the  vendor. 

Whole  terms  of  the  agreement  should  be  reduced  in 
writing.'^ — Whatever  the  terms  of  the  agreement  may  b 
the  soucitors  on  either  side  should  see  that  they  are  careful 
reduced  into  writing,  and  that  nothing  is  to  be  left  on  tl 
understanding  that  it  will  be  carried  into  effect  in  the  sao 
manner  as  if  a  regular  written  agreement  was  duly  enten 
into  respecting  it.  And  in  case  the  negotiation  is  carried  c 
by  a  correspondence  by  letters,  it  should  be  conducted  i 
such  a  manner  as  that  the  terms  proposed  in  the  letters  ma 
be  construed  as  treaty  only,  and  not  as  an  actual  contraci 
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until  the  whole  terms  of  it  are  finally  arranged  and  con- 
dnded ;  for,  as  we  shall  by-and-by  snow,  a  contract  maj 
be  established  through  the  medium  of  a  correspondence  by 
letters,  notwithstan^g  the  writer  of  them  may  have  looked 
for  the  execution  of  a  more  formal  agreement;  and  some 
iniportant  terms,  which  ought  to  have  formed  part  of  it,  are 
left  out  altogether. 


h2 
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I.  Of  Sales  bt  Auction. 
II.  Of  Sales  undeb  a  Degree. 

1 .  How  the  sale  is  conducted,  and  tJie  usual  proceedings  therao. 

2.  As  to  the  opening  of  the  biddings. 

3.  Sales  by  private  contract. 

III.  Of  the  Requisites  to  constitute  a  yaud  Contbact. 

1.  Of  the  operation  of  the  Statute  of  Frauds  upon  cootnMti 

relating  to  the  sale  of  real  property. 
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3.  What  will  amount  to  a  valid  signature. 


I.  Of  Sales  bt  Auction. 


Manner  ofcondttcHng  a  sale  by  auction,'] — ^When  property 
is  sold  by  auction,  the  usual  course  of  proceeding  is  either  ] 
for  the  auctioneer,  or  the  vendor's  agent,  to  read  over  and 
explain  the  particulars  and  conditions  of  sale  before  the 
persons  assembled.  Several  copies  of  the  conditions  ougfat 
abo  to  be  circulated  about  the  room,  in  order  that  every  one 
there  may  have  an  opportimity  of  inspecting  them.  Hie 
property  is  then  put  up  for  sale,  either  together  or  in  sept- 
rate  lots,  and  upon  a  bidding  being  made,  the  auctioneer 
declares  the  amount  of  such  bidding,  until  no  i^irther  advance 
being  offered,  the  lot  is  either  knocked  down  to  the  highest 
bidder,  or  is  bought  in  again  on  behalf  of  the  vendor. 

As  to  vendor* s  right  to  reserve  biddings,"] — It  is  a  frequent 
practice  for  the  vendor  to  insert  a  reservation  of  a  rignt  to 
bid  once  in  the  conditions  (Jervoise  v.  Clarke^  1  Jac  & 
Walk.,  399) ;  but  a  reservation  of  this  right  will  not  authorise 
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m  to  appoint  a  puffer  to  screw  up  the  price  ^Rex  r.  Marshy 
You.  &  Jerr.  381 ;  Crmoder  v.  Austen,  8  Brng.  886) ;  and 
ch  an  unfair  course  of  proceeding  would  arord  sufficient 
ound  for  a  purchaser  to  rescind  the  contract  altogether : 
loward  v.  CasOe,  6  T.  R.  642 ;  Wheeler  v.  Collier,  Moo. 
Malk.  128.)  And  where  the  estate  is  advertised  to  be 
Id  without  reserve,  such  sale  would  be  void  as  against  a 
rchaser  if  any  person  were  to  bid  on  the  vendor's  behalf: 
feadows  v.  Tanner,  5  Mad.  84 ;  ThomhiU  v.  Haines,  15  Mees. 
Wels.  367.)  Nor  can  a  vendor  employ  more  than  one 
arson  to  bid  for  him ;  for  if  he  appoints  two  or  more  per- 
ns to  do  so,  it  will  be  considered  as  puffing,  and  vitiate 
e  sale  accordingly:  {CannoQu  v.  Parsons,  3  Yes.  625; 
wining  v.  Morrice,  2  Bro.  G.  C.  26;  Smiik  v.  ClarK 
\  Ves.  4^3;  Rex  v.  Marsh,  supra;  Crowder  v.  Austen, 
\pra;  Wheeler  v.  Collier,  supra.) 

Purchaser  using  disparaging  terms  of  property  uriU  he 
tprived  ofriffht  to  enforce  specific  performance,'] — And  as 
vendor  emploving  puffers  is  precluded  from  enforcing  a 
idder  to  complete  his  purchase,  so  a  purchaser  who  uses 
ispan^?ing  terms  respecting  the  property  in  order  to  deter 
thers  m)m  competing  with  nim  in  the  sale,  will  not  only  be 
Hereby  disabled  from  compelling  a  specific  performance  of 
[le  contract,  or  maintaining  an  action  for  its  non-performance 
FuUer  v.  Abrahams,  3  Bro.  &  Bing.  1 16 ;  S.  C,  J.  B.  Moore, 
16),  but  will  also  render  himself  liable  to  an  action  for  the 
lander  of  the  vendor's  title:  (Cro.  Jac.  218;  3  Bla.  Com. 
24;  Lojoey.Harewood,  Sir  W.  Jones,  196;  Malachy  y, 
hlper,  3  Bing.  N.  C.  383;  S.  C,  Scott,  736.) 

Ofihe  requisites  to  constitute  a  valid  contract  in  a  sale  by 
mctkmJ] — It  has  frequently  been  stated  that  the  vendor's 
flsent  to  the  sale  is  signified  by  the  knocking  down  of  the 
lammer  (Payne  v.  Cave,  3  T.  K.  148) ;  vet,  however  appli- 
able  this  doctrine  may  be  to  the  sale  of  goods,  it  is  quite 
leur  it  cannot  constitute  a  binding  contract  for  the  sale  of 
•ed  estate  within  the  meaning  of  the  Statute  of  Frauds 
29  Car.  2,  c.  8)  until  the  auctioneer  has  attached  his  signa- 
me  to  the  conditions  ( Walher  v.  Constable,  2  Esp.  N.  P.  C. 
S59 ;  Buchmaster  v.  Harrop,  7  Ves.  341 ;  Blagden  v.  Brad- 
bear,  12  Yes.  466),  which,  as  the  lawfully  au&orized  agent 
both  of  vendor  and  purchaser,  he  is  capable  of  doing  {Hine 
▼.  WkUehouse,  7  East,  557 ;  Kemys  v.  Procter,  3  Yes.  &  Bea. 
57;  Emerson  v.  Heelis,  2  Taunt.  38;  White  v.  Procter, 
4  a.  209 ;  Heyman  v,  Neale,  2  Camp.  N.  P.  C.  337 ;  Paul 
H  3 
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y.  Simes^  6  Car.  &  Pay.  506 ;  Farmer  y,  Bobintan,^^  m 
N.  P.  C.  389;  OaU  v.  Wells,  1  Car.  &  Pay.  388; 
Y.  Loder,  3  Per.  &  Dav.  267),  and  wboee  iiimiiindiiiw 
been  determined  need  not  be  by  writing :  (W^Ur  ^  \ 
5  Yin.  Abr.  524 ;  Rucker  y.  Cammeyer^  1  £sp.  N.^HF 
Coles  V.  Tregothic,  9  Ves.  234;  .Barry  v.  Xw^i  £  ^ 
1  Sch.  &  Lef.  28.)  The  usual  practice,  as  we  bare  ret 
in  the  preceding  chapter,  is  to  have  a  short  form  c^f^ooi 
attached  to  the  conditions  of  sale,  which,  when  tagaaedb^^ 
necessary  parties,  becomes  thereby  embodied  wiw.  the  ta 
of  the  conditions,  the  whole  together  forming  the  ra/^ 
matter  of  one  entire  contract:  {Clinan  ▼.  Cooke,  I  S^ 
Lef.  22;  Allen  Y.Bennett,  3  Taunt.  139;  Cooper r.  JSid 
15  East,  103 ;  Shippey  v.  Derrison,  5  Esp.  N.  P.  C  1* 
Richards  v.  Porter,  6  B.  &  C.  437 ;  DobeU  v.  Hvtek^ 
3  Ad.  &  EU.  355 ;  see  also  Brodie  v.  St,  Pad,  1  Ves-^ 
Taumey  v.  Crowther,  3  Bro.  C.  C.  318 ;  Hinde  y.  ^ 
8  East,  558 ;  Fowle  v.  Freeman,  9  Ves.  351 ;  Rm  y- 
mngham,  1 1  Ves.  556 ;  Price  v.  Leybum,  Gow.  109.) 
notwithstanding  the  above  mentioned  is  the  proper  an^ 
regular  course  of  proceeding,  a  simple  entry  of  the  purcl^ 
name  hy  the  auctioneer,  r^erring  to  the  lot  for  wbi^ 
bids,  will  be  a  sufficient  signing  on  behalf  of  the  purc^ 
to  be  binding  on  him,  as  will  Siso  the  auctioneer's  sigo^ 
to  a  receipt  for  the  deposit,  if  it  refers  sufficiently  t^ 
contracting  parties  and  subject-matter  of  sale,  or  toth^ 
ditions,  to  show  the  nature  of  the  contract. 

Bidding  may  he  retracted  at  any  time  before  the 
knocked  down.']— A  bidding  is  not  completed  until  the  S 
of  the  auctioneer's  hammer,  and  may  consequently  I0 
tracted  at  any  time  before  the  lot  is  actually  knocked 
{Payne  v.  Cave,  3  T.  R.  148 ;  Routlege  v.  Grant,  4 
653)  ;  but  such  retraction  must  be  made  in  a  tone  suffice 
audible  for  the  auctioneer  to  hear,  or  by  such  gestures  - 
can  readily  understand,  otherwise  such  retraction  will, 
mere  mental  reservation,  amount  to  nothing,  and  the  14 
still  be  held  to  his  bargain :    (Jones  v.  Nanney,  3  ^ 
N.  P.  C.  385;  13  Pri.  102;  S.  C,  M*Clel.  39.) 

Auction  duties,  now  repealed.'] — The  auction  duties 
formerly  have  attached  upon  the  signing  of  the  contra^ 
these,  in  the  absence  of  an  express  stipulation  to  tfa^ 
trary,  must  have  been  discharged  by  the  vendor,  alflc: 
it  was  legal  for  the  parties  to  enter  into  an  arrangem— ■ 
paying  it  in  any  other  manner :  (Malins  v.  Freeman,  ^ 
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HT.  C.  395.)  But  these  duties,  though  often  eTaded,  proved 
t  heavy  clog  to  sales  of  this  kind,  and  are  now  happily  done 
maj  with,  and  it  is  to  be  hoped  never  again  to  be  revived : 
ifM.  8  Vict.  c.  15.) 

A*  to  ike  paymmU  of  (he  dSppon^.] — The  conditions  of  sale 
maliy  stnnilate  that  a  deposit  shall  be  paid,  either  into  the 
kuHfa  of  tne  auctioneer  or  the  vendor's  agent ;  but  in  cases 
«f  die  sale  of  real  property,  the  more  usual  practice  is  to 
ivBct  that  the  deposit  shall  be  paid  to  the  vendor's  agent. 
If  paid  to  the  auctioneer,  he  is  considered  as  holding  it  as  a 
rtu^older  both  for  the  vendor  and  purchaser ;  and  if  he 
ptys  it  over  to  the  former,  without  the  direction  of  the 
litter,  he  becomes  personally  responsible  for  its  return  in 
eise  the  tiUe  should  prove  defective:  (Jones  v.  Edne^^ 
9  Camp.  N.  P.  C.  285.)  Still,  under  such  circumstances, 
Ae  aactioneer  may  support  an  action  for  its  recovery  against 
the  vendor,  but  he  will  not  be  entitled  to  recover  the  costs 
of  defending  an  action  bronsht  by  the  purchaser  for  the 
recovery  of  it,  unless  the  vendor  himself  has  authorized  such 
de&iM'e :  (Spurrier  v.  JElderton,  5  Esp.  N.  P.  C.  1 ;  Burrough 
f.  Skmner^  5  Bur.  2659 ;  Ambrose  v.  Ambrose^  1  Cox,  194; 
Qra^  V.  GvUeridge^  1  Man.  &  By.  614 ;  Duncan  v.  Cafsy 
2Mee8.  &  Wels.  244.) 

Eow  the  auctioneer  may^  best  protect  himself  in  case  of 
dUpute  respecting  the  deposit.'] — The  inconveniences  an 
uctioneer  may  be  exposed  to  from  paying  over  the  deposit 
to  a  yeador,  are  therefore  best  guarded  against  by  providing 
in  the  conditions,  as  we  have  just  before  noticed,  that  it  shaU 
be  paid  into  the  hands  of  the  vendor's  agent ;  but  in  the 
abflence  of  any  express  provision  to  the  above  effect,  the 
anctioneer  has  the  power,  in  case  both  vendor  and  purchaser 
daim  the  d^>08it,  to  protect  himself  under  the  Interpleader 
Act,  1  &  2  Will.  4,  c.  58,  or  he  may  obtain  an  injunction  in 
equity  upon  paying  his  deposit  into  court ;  but  to  do  this  he 
Bust  pay  in  the  full  amount  of  deposit ;  for,  should  he  insist 
vpon  retaining  his  own  commission,  or  any  other  claims  he 
may  consider  himself  to  be  entitled  to  out  of  it,  he  vrill 
tlMn^eby  debar  himself  from  all  equitable  assistance:  (Fare^ 
inther  v.  Frattent,  1  Dan.  64 ;  Nerrotv.  Harris,  ib.  68  (».) ; 
MiteheU  v.  Hayne,  2  Sim.  &  Stu.  63.)  Neither  can  an 
•actioneer  protect  himself  under  the  Interpleader  Act  where 
be  sells  the  property  by  private  contract  after  the  auction  is 
erer,  although  it  be  sold  suWect  to  the  conditions  of  sale : 

(iiKta  V.  Brown,  15  L.  T.  Rep.  72.) 
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Auctioneer  not  generally  liable  to  pay  interest  (mdtpotiLW  >. 
Being  in  the  nature  of  a  stakeholder,  and  so  bomiatofii  i 
dace  the  deposit  money  at  any  time  it  may  be  called  fiffriv 
auctioneer  is  not  liable  to  the  pa3rment  of  any  interest  ftrB^ 
whibt  it  remains  in  his  hands ;  nor,  it  seems,  will  it  fmk. 
any  difference  if  the  vendor  were  (without  the  pmchiMlL 
concurrence)  to  give  the  auctioneer  notice  to  inyesttkll 
money  in  Grovemment  securities,  and  although  interest  ■#  : 
actually  have  been  made  of  it :  (HarrtngSm  t.  HoggiHf 
1  B.  &  Ad.  577 ;  see  also  Lord  SaUsbury  t.  FittnM( 
8  Ves.  48.) 

What  will  render  auctioneer  liable  to  payment  ofinteni^ 
deposit,'] — To  make  an  auctioneer  liable  for  interest,  it  d{|| 
appear — first,  that  the  contract  on  failure  of  the  condiHl! 
has  been  rescinded : — secondly,  that  a  demand  of  depoothf 
been  made,  and  a  refusal  to  return  it  {Lee  y.  ilffiiiJi,  8  Taiifr 
55) ;  and  eyen  then,  according  to  the  opinion  expressed  to 
Burrough,  J.,  in  Curling  v.  Shuttleworth  (9  Bin^.  134),  I 
must  be  proved  that  the  auctioneer  actually  made  interests 
the  money. 

Propriety  of  entering  into  some  arrangement  as  toUuf' 
vestment  of  deposit  where  delay  is  likely  to  occur  in  comfMiif 
purchase.] — When,  therefore,  the  deposit  is  conaderab^ 
and  some  time  must  necessarily  elapse  before  the  parcbiA 
is  completed,  it  seems  advisable  to  enter  into  some  arraifl^ 
ment  with  respect  to  the  disposal  of  the  deposit  in  the  intenjj 
as,  that  it  shall  be  invested  in  the  funds,  or  paid  into  v 
hands  of  some  bankers  to  be  agreed  upon  between  the  pi^ 
ties,  who  are  to  allow  interest  for  the  same  as  long  tf  * 
remains  in  their  possession. 

Auctioneer  giving  credit  to  a  purchaser  renders  ^^5 
personally  liable  for  the  amount.] — ^An  auctioneer  who,wifl* 
out  the  authority  of  his  employer,  gives  credit  to  a  purcli**' 
for  the  deposit,  or  any  other  moneys  in  respect  of  the  P*' 
chase,  will  render  himself  personally  liable  to  make  gjwd 
losses  thereby  incurred;  and  he  will  also  be  responsibly 
any  securities  he  may  take  from  a  purchaser ;  such  asbiK^ 
exchange,  promissory  notes,  or  the  like ;  nor  has  he 
authority,  under  conunon  conditions,  to  receive  more  m^ 
than  the  amount  of  the  deposit :  (Sykes  v.  Oiles,  6  Me^ 
Wels.  645.) 

Auctioneer  not  naming  his  principal  renders  himsdf^^ 
sonaUy  Uable,] — An  auctioneer  snould  always  nam^^ 
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lerwifle  he  becomes  penonally  'reeponsible  if  it 
>at  that  he  has  not  the  means  of  satisfying  the 
mtm  Y.  Roberdequ,  Peake,  N.  P.  G.  120);  and 
be  careful  to  give  his  own  name,  as  the  act  of 
directs  the  auctioneer  expressly,  under  a  penalty 
pend  or  affix,  before  he  soall  conmience  tne  salai 
oard  containing  his  full  Christian  and  surname, 
rendence,  in  some  conspicuous  place  in  the 
e  where  the  auction  is  held,  so  that  all  persons 
iad  the  same:  (s.  7.) 

trred  by  ike  kuohenep  of  (he  audianeer  mutt  he 

vendor,"] — Any  losses  that  may  be  incurred 
regress  <»  the  sue  in  consequence  of  the  auo- 
ning  insolvent,  must  be  borne  by  the  vendor, 
he  properly  is  for  every  purpose  connected  with 

ana  appointed  by  him  for  that  very  purpose; 
*  as  the  purchaser  is  concerned,  an  auctioneer 
x)nsidered  as  having  a  kind  of  special  authority 

purchaser's  name  to  the  bidding.  In  ever^ 
;  ne  is  the  agent  of  the  vendor,  by  whom  he  is 
er  whose  authority  he  acts,  and  who  alone  can 
to  have  reposed  any  confidence  in  him :  (Brown 

Yes.  144 ;  Benjamm  v.  Porteousj  2  H.  Blackst 
son  V.  Walker,  13  Ves.  601.) 

emunerationfor  tke  auctioneer's  «6rotc«#.]— The 
I  which  an  auctioneer  is  to  receive  for  conducting 
3  regulated  either  by  a  special  contract  between 
employer,  or,  in  the  absence  of  such  agreement, 
%tum  meruit  for  his  services :  {MaJby  v.  CkristiSy 
C.  430.)  In  special  agreements,  the  auctioneer 
ves  a  certain  per  cent^  by  way  of  commission, 
im  can  only  be  supportea  where  there  is  an 
ement  to  that  effect,  m  the  absence  pf  which  he 
led  to  remuneration  for  his  services  only,  the 
hich  will  be  determined  by  the  usaee  of  trade 
eyery  3  Camp.  N.  P*  C.  412);  and  where  it  can 
It  a  particular  commission  is  commonly  charged, 
seller  was  aware  of  this  custom,  that  would  in 
afford  a  fair  and  reasonable  guide  as  to  the 
imuneration.  But  if  the  payment  is  dependent 
nsency,  it  cannot  be  recovered  until  such  con- 
uSly  takes  place:  (Winter  v.  Mair^  3  Taunt. 
Is  v.  Jackson,  2  Stark.  N.  P.  C.  225;  BuU  v. 
g.  237  ;  S.  C,  5  Moo.  &  Pay.  2.) 
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Auctioneer  has  a  Hen  on  depositJ] — ^If  the  auctioneer  col 
ducts  the  business  properly,  lie  has  a  lien  not  only  oolil 
deposit,  but  also  on  any  other  goods  or  effects  of  thevenM 
in  nis  possession  for  his  commission  and  expenses:  (^^"4 
Shejner,  2  East,  259;  Cvrtis  y.  Barclay,  5  B,  &  C.  m 
see  also  Drinkwiuer  y.  Goodwin,  Cowp.  251.)  * 

If  negligent,  entitled  to  no  remuneration  for  hie  semm?r 
But  if,  on  the  other  hand,  he  is  guilty  of  neglect,  whem 
his  employer  incurs  an  injury,  he  will  be  entitled  to  no  ran 
neration  whatever  for  his  services :  (Denew  ▼.  JDeMfi 
3  Camp.  N.  P.  C.  451 ;  Jones  v.  Nanney,  13  Pri.  76 ;  Em 
Y.  Holiiday,  1  Car.  &  Pay.  384 ;  White  v.  Chapman,  1  Sta 
N.  P.  C.  113 ;  Hurst  y.  Holding,  3  Taunt.  32.) 

II.  Of  Sales  under  a  Decree. 

1.  How  the  sale  is  condacted,  and  the  usnal  prooeedings  thenoe 

2.  As  to  the  opening  of  the  biddings. 

3.  Sales  by  priyate  oontract. 

1.  How  the  sale  is  conducted,  and  the  usual  proceeding 
thereon. 

Sale,  how  conducted.'] — ^Where  a  sale  is  made  und< 
decree,  if  it  takes  place  in  London,  it  is  generally  held  d 
at  the  Auction  Mart,  at  Garrawav's,  or  at  the  Gray's 
Coffee-house ;  and  when  held  in  the  country,  at  some  p 
in  the  vicinity  of  the  property :  (Ayck.  Pract.  431 ,  5th  e 
Formerly,  if  the  sale  was  held  in  London,  it  was  condu 
by  the  Master's  clerk,  and  if  in  the  country,  by  some  pe 
appointed  by  the  Master  for  that  purpose:  (75th  Oi 
1828.)  By  a  subsequent  Order,  when  any  propert 
directed  to  be  sold  before  a  Master,  the  Master  is  authoi 
to  order  the  same  to  be  sold  at  such  place,  either  in  tow 
country,  and  by  such  person  as  he  may  think  fit  ^Ist  Oi 
6th  July,  1851) ;  which  power  may  now  be  exercised  b^ 
judge  at  chambers:  (58th Order,  16th  Oct.  1852;  AycL 
5th  edit.) 

How  the  biddings  are  conducted."] — ^At  the  sale  each  bi 
signs  his  name  and  place  of  abode  to  the  sum  he  offers, 
bidding  paper  prepared  by  the  auctioneer  and  attache 
the  conditions  of  sfde;  and  if  he  buys  as  an  agent,  he  shou 
describe  himself:  (1  Turn.  Pr.  129 ;  Ayck.  Pr.  432,  5th  < 
The  highest  bidder  is  declared  to  be  the  purchaser  ii 
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^manner  as  in  ordinary  sales  by  auction,  although  in 
^  lie  does  not,  as  we  shall  hereaner  point  out,  acUudlj 
ioiDe  80  until  the  certificate  or  report  of  the  chief  clerk  is 
^  and  adopted  bj  the  judge.  ^  If  a  reserved  bidding  has 
Q  filed,  and  no  person  bids  a  higher  sum,  the  auctioneer 
lares  the  lot  not  sold,  but  bought  in  by  the  person 
rested  in  the  estate :  (Ajck.  432,  5th  edit.) 

Kiioiieer^  at  camehtgUm  qf  sale^  should  make  out  affidami 
f»gthe  same^  when  judge's  derh  wUl  prepare  certificate,'] 
ben  the  sale  is  conclud^,  the  auctioneer  should  make  out 
Bdavit  verifyinff  the  bidding,  and  the  signatures  of  the 
ist  bidders  for  me  lots,  whidi  affidavit  must  be  after- 
}  returned,  together  with  the  particulars  and  conditions 

e,  and  the  biddings  taken  at  the  sale,  which  should  be 
ited  and  annex^  to  the  affidavit;  and  the  judge's 
will  thereupon  prepare  a  certificate  or  report  of  the 
fhich  may  be  obtained  and  filed  as  hereinafter  directed : 
z.  432,  5th  edit.) 

to  the  auctioneer's  remuneration,'] — The  usual  practice 
the  vendor's  solicitor  to  enter  into  some  arrangement 
he  auctioneer  as  to  the  remuneration  he  is  to  receive 
is  trouble,  and  not  a  per  centage  on  the  purchase 

f,  and  when  the  amount  nas  been  agreed  upon,  it  must, 
to  the  auctioneer's  being  appointed,  be  submitted  to 
dge's  derk  for  approval :  (Ayck.  432,  5th  edit.) 

to  the  deposit,] — ^With  respect  to  the  deposit,  the 
or  is  at  liberty  to  fix  the  amount,  and  to  appoint  some 
Q  to  receive  it,  and,  if  so  required,  shall  give  security  to 
nt  for  the  same  in  such  manner  as  Uie  court  shall 
,  and  such  person  shall  within  such  time  as  the  Master 
ippoint,  ana  without  any  special  order  for  the  purpose, 
he  money  he  shall  so  receive  in  such  manner  as  the 
shall  have  directed  with  respect  to  the  moneys  to  arise 
the  sale:  (3rd  Order,  July,  1851.)  And  the  power 
Ted  upon  the  Master  by  this  order  may  now  be 
ised  by  a  judge  in  chambers:  (58th  Order,  16th 
»er,  1852.) 

Keedingsformerly  adopted  to  get  the  Master's  report 
wedL] — ^The  practice  formerly  was  for  the  [purchaser  to 
I  a  confirmation  of  the  Master*s  report  of  his  being  the 
aser,  which  report  was  then  filed,  and  an  office  copy 
red  to  him.    The  next  step  was  to  get  this  report 
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oonfinned  nm  (Fowl.  Pract.  307;  2  Smith 
2nd  edit.))  which  was  done  either  by  petition 
and  on  the  eighth  day  after  the  expiration  of 
and  of  a  certificate  obtained  at  the  registra 
cause  having  been  shown  to  the  contrary,  i 
might  have  been  made  absolute:  (2  Smit 
2nd  edit.)  And  where  the  parties  were  willi 
to  the  arrangement,  the  order  nisi  migb 
altogether  dispensed  with,  and  the  report  co 
luteljr  in  the  nrst  instance,  by  the  purchaser*! 
petition  of  course  to  the  Master  of  the  Roll 
an  absolute  confirmation  of  the  report. 

AUeratiant  in  practice  effected  by  recent  enac 
practice  in  this  respect  has,  however,  lat€ 
a  comple  alteration,  in  consequence  of  the  ct 
by  the  15  &  16  Vict.  c.  80,  s.  32,  by  which  it  i 
the  directions  to  be  given  by  the  Master  of 
any  Vice-Chancellor,  for  or  touching  any  proc 
his  chief  clerk,  shall  require  no  particular 
result  of  such  proceedings  shall  be  stated  in 
short  certificate  to  the  judge,  and  shall  not  b 
a  formal  report,  unless  in  any  case  the  judg 
80  to  direct. 

Modem  practice  in  case  of  sales,"] — In  1 
sale,  therefore,  the  present  practice  is  for  th< 
to  prepare  the  certificate  or  report  of  the 
previously  alluded  to  {ante,  p.  83),  which  ma^ 
form  similar  to  the  one  set  forth  in  sched 
Orders  of  16th  Oct.,  1852,  with  such  variatioi 
may  require :  (Ayck.  432,  443,  5th  edit.)  Wt 
so  prepared  and 'settled,  it  is  to  be  trans 
solicitor  prosecuting  the  proceedings,  in  si 
within  such  time,  as  the  chief  clerk  shall  requ: 
to  be  signed  by  the  chief  clerk  at  an  adjoun 
purpose.  But  where,  from  the  nature  of  the  a 
cate  can  be  drawn  and  copied  in  chambers  wh 
are  present  before  the  chief  clerk,  the  same 
completed  and  signed  by  him  without  any  adjo 

Opinion  of  judge  thereon,"] — The  same  stati 
that^ 

**  No  exceptions  shall  be  made  to  any  certifici 
the  chief  clerk,  although  signed  and  adopted  by  th 
part]r  shall,  either  during  the  proceedings  before  sue 
witmn  Booh  time  after  such  proceedings  shall  haye 
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ad  before  the  certificate  or  report  shall  have  been  signed  and  adopted, 
itlie  Lord  Chancellor  shall  by  any  general  order  direct,  be  at  lioerty 
0  take  the  opinion  of  the  jodge  upon  any  particular  point  or  matter 
rising  in  the  course  of  the  proceedings,  or  upon  the  result  of  the 
rfaole  pfTOceedings,  when  it  is  brought  oy  the  chief  clerk  to  a  con- 
toHML"  (Beet.  38.) 

The  time  for  taking  this  opinion  of  the  judge  is  to  be 
bur  clear  days  after  the  certificate  or  report  shall  have 
)een  signed  by  the  chief  clerk  (47th  Order,  16th  October, 
1852) ;  and  any  party  desirous  to  take  such  opinion  is  to 
)btain  a  summons  for  such  purpose  within  four  clear  days 
ifter  the  certificate  or  report  shall  have  been  signed  by 
the  chief  clerk :  (48,  id,) 

Judge  approving  of  certificate  will  sign  and  adopt  the  same,"] 
— When  the  judge  shall  approve  of  the  certificate  or  report, 
he  shall  sign  the  same  in  testimony  of  his  adopting  the 
flame :  (15  &  16  Vict.  c.  80,  s.  32.)  But  in  cases  where  the 
court  directs  the  computation  of  interest,  or  the  apportion- 
ment of  any  fund,  which  is  to  be  acted  upon  by  the  accoun- 
tant-general, or  any  other  person,  without  any  iurther  order 
fipom  the  court,  the  order  by  the  court  may  direct  such 
computation  or  apportionment  to  be  made  by  one  of  the 
diief  clerks,  and  ms  certificate  thereof  to  be  acted  upon 
accor^ngly,  without  the  same  being  signed  and  adopted  by 
the  judge :  (43rd  Order,  16  October,  18/)2.)  And  in  all  cases 
where  the  certificate  of  the  chief  clerk  is  to  be  acted  upon 
by  the  accountant-general  without  any  further  order,  such 
certificate  to  be  signed  and  adopted  by  the  judge  on  the  day 
after  the  same  shall  have  been  signed  by  the  chief  clerk, 
unless  any  party  desiring  to  take  the  opinion  of  the  judge 
diereon,  obtains  a  summons  for  that  purpose,  before  twelve 
o'dock  on  that  day.  The  time  for  applying  to  discharge  or 
▼iry  such  certificate,  when  signed  and  adopted  by  the  judge, 
is  to  be  two  clear  days  after  the  filing  thereof:  (4th  Order, 
Ist  June,  1854  ;  Ayck.  444, 5th  edit.) 

Chief  clerk  to  submit  certificate  to  judge  for  approval.'] — 
If  at  the  expiration  of  four  clear  days  after  the  report  sliall 
have  been  signed  by  the  chief  clerk,  if  no  party  has  in  the 
meantime  obtained  a  summons  to  take  the  opinion  of  the 
judge  thereon,  the  chief  clerk  is  to  submit  the  certificate 
or  report  to  the  judge  for  his  approval,  who  may,  if  he  ap- 
prove the  same,  sign  such  certificate  or  report  accordingly : 
(49th  Order,  16th  October,  1852.) 
.         [p.  c]  I 
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At  what  time  judge  may  iign  and  adopt  cerlifMf^ 
In  the  interval  between  the  sittings  after  any  term,  and  in 
commencement  of  the  sittings  before  or  at  the  beginDiogfl 
the  next  ensuine  term,  any  judge  of  the  court  may  dgniT 
adopt  any  certmcate  made  by  the  chief  clerk  of  anyo* 
judge.     But  in  all  cases  in  which  any  judge  signs  and  ad 
a  certificate  made  in  pursaance  of  an  order  made  byi 
other  judge,  it  is  to  be  expressed  that  he  does  sofitra 
other  judge,  and  such  certincate  shall  in  all  future  prooi 
ings  be  deemed  to  be  signed  and  adopted  by  the  jndgeM 
whom  it  is  signed  and  i^opted,  save  tnat  no  applicatioB  ttl 
discharge  or  vary  such  certificate  is  to  be  made  to  the  jtir' 
for  whom  the  same  is  signed  and  adopted,  without  Aete 
of  the  I'udge  by  whom  it  has  been  signed  and  adopted;  ■ 
the  juage  by  whom  it  has  been  signed  and  adopted  ill) 
have  the  same  power  to  discharge  or  vary  the  certificatBil 
he  would  have  had  if  it  had  been  made  in  pursuance  off 
order  made  by  himself:  (Order,  26th  July,  1853.) 

Fees  to  he  paid  upon  report  or  certificate.']— T!\i&  fee  fi*  1 
every  report  or  certificate,  and  which  is  paid  by  meaxtfrf*! 
stamp,  is  \l. :  (6th  Order,  25th  October,  1852.) 

Certificate  when  signed  and  adopted  hy  the  jiidee  tokl 
filed.}— When  the  certificate  or  report  of  the  chief  (Wk| 
has  been  signed  and  adopted  by  the  judge,  it  may  be  Ml 
in  like  manner  as  other  reports  (15  &  16  Vict.  c.  80, 8.M||I 
and  such  certificate  or  report  when  so  signed,  mtktibj 
accounts,  if  any,  is  to  be  transmitted  by  the  chief  clerk  to  ill ' 
Report  Office,  to  be  there  filed :  (50th  Order,  16th  Octolw* 
1852.)  And  certificates  of  the  chief  clerk  made  asmMr 
tioned  in  rule  43,  and  which,  as  we  have  already  notieait 
are  not  required  to  be  signed  and  adopted  by  the  judge,  alt 
transmitted  and  filed  in  the  same  manner  as  those  t^god 
and  adopted  by  the  judge. 

Office  copies  of  proceedings  in  Report  Office  exempt  fm 
new  orders.} — Office  copies  of  proceedings  med  in  the  R^xMi 
Office  are  exempted  from  the  Orders  25th  October,  185ii 
(1st  Order,  25th  October,  1852,  rule  1)  ;  and  must  therefort 
be  obtained  at  the  Report  Office  according  to  the  oU 
practice  :  (Ayck.  445,  5tn  edit.) 

Certificate  may  be  varied  notwithstanding  it  has  been  sigid 
and  adopted  by  the  judge.l—ThQ  certificate  or  report,  hor- 
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thstanding  it  sludl  have  been  si^ed  and  adopted 
«  and  filed,  may  yet  be  varied  either  at  chamDera 
3ourt,  according  to  the  nature  of  the  case,  on 
by  summons  or  motion  within  such  time  as  shall 
jd  by  any  General  Order  of  the  Lord  Chancellor ; 
I  therein  contiuned  shall  prejudice  or  affect  the 
le  court  at  any  time  to  open  any  such  certificate 
pon  the  same  or  the  like  grounds  as  any  reports 
of  the  court  which  has  b^n  absolutely  confirmed 
ned :  (15  &  16  Vict,  c  80,  s.  34.) 

id  how  appUcaHon  to  vary  eeriificaie  should  be 
le  application  for  summons  or  motion  to  dia- 
ary  any  certificate  or  report  after  it  has  been 
adopted  by  the  judge  sitting  in  chambers,  is  to 
^ht  dear  days  aft^  the  filing  of  such  certificate 
(51st  Order,  16th  October,  1852.)  And  the  time 
the  application  to  discharge  or  vary  any  certificate 
if  clerk,  which  is  to  be  acted  upon  by  the 
;- General  without  any  further  order,  is  two  dear 
he  filing  thereof:  (4th  Order,  1st  June,  1854.) 

oil  disMoHsfed  with  oertificats  is  mtiSed  to  have 
u  argued,} — Any  person  who  is  dissatisfied  with 
ate  of  the  chief  derk  is  allowed  the  option  of 
objections  argued,  either  before  a  judge  in 
OT  m  open  court ;  but  a  rehearing  will  not  be 
oept  under  very  apedal  circumstances,  where  the 
lave  been  argued  before  a  judge  in  chambers. 

if  proceeding  to  he  adopted  on  appedUng  against  a 
— If  the  party  wishes  to  appeal  from  such  certifi- 
*oper  course  is  to  make  an  application  in  open 
n  the  judge  will  make  an  order  pro  forma^  in 
with  the  dedsion  in  chambers,  against  which  the 
appeal:  {Yorh  Railway  Company  y.  Hudson, 
Rep.  295;  22  L.  T.  Rep.  151.)  If  the  court 
see  to  grant  the  application,  the  party  may  then 
ay  of  appeal  to  the  Court  of  Appeal :  (Hatch  y. 
rck.  446,  5th  edit.) 

ler  a  decree  not  within  the  Statute  of  Frattds,'] — 
T  a  decree  or  order  of  the  Court  of  Chancery 
idicial  act,  do  not  come  within  the  Statute  of 
1  wUl,  therefore,  be  enforced,  notwithstanding  the 
I  2 
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purchaser,  or  any  other  person  on  his  behalf,  should  omit  i 
81*^  his  name  to  the  bidding  paper  attached  to  the  conditio! 
of  sale:  {Attorney- General  v.  Day,  1  Ves.  218.) 

2.  As  to  the  opening  of  the  biddings. 

Practice  of  Courts  of  Equity  in  openine  the  biddings.']' 
Sales  under  a  decree,  as  we  have  previously  remarked  (am 
p.  82),  differ  from  sales  under  ordinary  circumstances, 
consequence  of  the  power  vested  in  the  court,  and  whidi 
often  exercises,  of  opening  the  biddings  after  a  purchas 
has  been  declared  the  best  bidder,  and  his  name  do 
entered  as  such  in  the  bidding  paper  annexed  to  the  oo 
ditions.  The  object  of  the  court  in  allowing  the  biddin 
to  be  opened  is  to  obtain  as  high  a  price  as  can  possibly 
obtained  for  the  property,  and  Sierefore,  upon  a  consideral 
advance  in  price  beyond  what  had  been  orimnally  bidd 
for  the  property  being  offered,  and  a  proportionate  depa 
paid  in,  the  court  has  been  in  the  habit  of  opening  tl 
biddings  and  directing  a  resale. 

At  whose  application^  and  under  what  circumstances ,  the  eo% 
wiU  open  the  biddin^s.'^ — As  a  general  rule  any  person  mi 
apply  to  open  the  biddmgs  (Ayck.  439, 5th  edit.),  and  the  In 
dmgs  may  be  opened  more  than  once,  and  that  even  at  the  i 
stigation  of  the  same  party  where  sufficient  cause  is  sbo^ 
(Scott  V.  NisbeU,  2  Bro.  C.  C.  475  ;  Hodges  v.  Jones,  2  F<r 
Pract.  318;  Upton  y.  Lord  Ferrers,  4  Ves.  700;  Riglni 
M'Namara,  6  ib.  617  ;  Preston  v.  Barber,  16  ib.  140);  i 
instances  have  occurred  where  the  biddings  have  Ix 
opened,  even  after  the  confirmation  of  the  Master's  repo 
as,  when  a  large  increase  of  price  has  been  offered,  coap 
with  the  circumstance  that  the  party  for  whose  benefit 
sale  was  made,  was  in  prison :  {Bovjyery.  BarhweU,  3  An 
656  ;  White  v.  Wilson,  14  Ves.  153 ;  Executors  of  Fer 
V.  Oore,  1  Sch.  &  Lef.  350.)  But,  generally  speakingi 
court  has  refused  to  open  the  biddings  after  the  confirnoa^ 
of  the  report  (Morrice  v.  Bishop  ^  Durham,  1 1  Vgs. 
Chatham  v.  Orudgeon,  5  Ves.  86),  unless  in  cases  wfcei 
has  been  shown  that  some  gross  ft'aud  has  been  pr&ctii 
as,  where  parties  have  agreed  not  to  bid  against  eacli  ot 
or  a  fraudulent  survey  has  been  made  of  the  premises, "» 
the  connivance  or  knowledge  of  the  purchasers,  bv  wi 
the  estate  is  misrepresented  in  point  of  extent  or  value,  t 
the  vendor  is  ignorant  of  the  deception  which  has  h^ 
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practised,  in  either  of  which  cases  even  an  absolute  confir- 
■ition  of  the  report  did  not  prevent  the  biddings  from  being 
•guB  opened :  (Prideaux  ▼.  Frtdeaux^  1  Bro.  C.  C.  287 ; 
Wdion  ▼.  Bireh^  ±  Ves.  61 ;  Oower  ▼.  Oower^  6  Bro. 
C.  C.  306 ;  S.  C,  2  Eden,  848.) 

U»ual  ground  of  applioation  for  opening  biddings,'^ — ^The 
wud  gFoand  npon  which  an  application  to  open  the  biddings 
ii  founded  is  a  further  advance  in  price,  though  it  is  not 
dmrlj  settled  what  amount  of  increase  the  court  will 
nqmre.  Formerly,  an  opinion  was  entertained  that  ten 
fer  cent,  on  the  original  purchase  money,  where  the  sum 
MS  huree,  woald  be  received  {Anon,  9  Mad.  494),  but  no 
■di  nue  now  prevails :  (Bridges  v.  PhUUps^  referred  to 
8Mad.  Pract.  2nd  edit.  502;  Andrews  v.  Emerson^  7  Ves. 
4;  White  v.  Wilson^  14  ih.  151.)  In  many  instances  a  less 
idvsnce  has  been  holden  sufficient,  and  the  biddings  have 
ken  opened  even  on  so  low  an  advance  as  five  per  cent., 
litre  the  pxzrehase  money  has  amounted  to  a  considerable 
m ;  as,  for  instance,  600/.  and  10,000/.  {Brooks  v.  SmOh^ 
%  Yes.  &  Bea.  144) ;  whilst  in  other  cases,  where  the 
ttoant  of  price  was  small,  advances  at  a  far  greater  pro- 
fartMn  to  tiie  original  sum  have  been  revised.  In  Oarston 
rEdmardM  (I  Sim.  &  Stu.  20),  an  advance  of  300/.  on 
S,SOO/.  was  revised ;  whilst  in  Lawrencey,  Holiday  (6  Sim. 
kSto.  296),  the  same  offer  of  advance  on  a  larger  amount, 
IB.,  300/.  on  6,030/.  was  accepted,  as  was  also  the  sum  of 
Ntt.  on  7300/.  in  the  still  more  recent  case  of  DomviUe  v. 
Jkrringkm  <2  You.  &  Coll.  723.)  Upon  the  whole,  there- 
lue,  it  se^ns  tl\at  the  court  is  not  so  much  guided  by  per 
tentege  as  by  the  actual  amount  offered ;  and  consequently, 
where  an  important  sum,  as  500/.,  or  6/.  per  cent  on  10,000/. 
ii«fibred,  it  would  probably  be  accepted,  at  the  same  time 
thii  an  offer  to  advance  50/.,  or  tne  same  rate  of  per 
entage  on  600/.  would  be  refused ;  and  it  seems  that,  under 
anr  eircomstances,  where  the  advance  offered  is  incon-  . 
maUe,  as  under  40/.  for  instance,  it  will  be  disregarded : 
[FtahwY.  Wielden,  4  Mad.  460;  Brookfield  v.  Bradley, 
\  Sim.  &  Stu.  23 ;  Leland  v.  Griffiths,  2  Moll.  510.) 


Court  wiU  not  open  the  biddings  upon  the  sale  of  a  colliery, 
mkss  security  be  givenJ] — ^Where  a  colliery  is  the  subject 
^1  of  ^e  sale,  the  court  wul  not,  it  seems,  open  the  biddmgs 
i  I  uiksB  security  be  given  to  answer  the  mfference  between 
^  I  the  produce  of  the  resale  and  the  original  sale :  ( fVilliams 
'     ▼.  Attenbormigh,  T.  &  R.  70.) 

I  3 
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How  anpHeationfor  opening  biddings  nrnst  be  condm 
The  application  to  open  the  biddings  was  formerly  o 
motion,  of  which  due  notice  must  nave  been  given 
purchaser,  and  also  to  the  parties  in  the  cause  (1 
Fract.  649,  650),  but  the  practice  now  is  to  obtain  i 
on  application  either  by  motion,  or  at  chambers,  an 
must  be  served  on  the  purchaser's  solicitor*,  an( 
several  lots  are  purchased  bj  distinct  purchasers,  a 
motion  must  be  made  in  respect  of  each  lot :  (Gt 
Pickford,  6  Sim.  379.)  The  order,  if  granted,  is  d 
in  the  usual  way,  after  which  the  applicant  must  p 
deposit  (^Anon.  3  Mad.  Rep.  494  ;  Anon,  6  Yes. 
al^  the  costs  incurred  by  the  first  purchaser,  the 
whom  will  be  thereupon  discharged  from  his  pure 
entitled  to  have  any  deposit  he  may  have  paid  rel 
him:  (Daniel,  1211,  2nd  edit.) 

Resale^  how  conducted,"] — The  biddings  being  ( 
resale  will  be  thereupon  directed,  the  proceedings 
are  conducted  in  precisely  the  same  manner  as  as 
sale :  (Ayck.  441, 5th  edit.)  If  the  party  who  open 
dings  is  outbid  at  the  resale,  he  will  he  entitled  1 
back  the  deposit  he  paid  in  upon  making  his  applii 
a  resale  (^Rigbyy,  M^Namara^  6  Ves.  466 ;  Maa 
Blake,  8  i*.  214;  Trefuss  v.  Clintony  I  Ves.  &  I 
WiUiams  v.  Attenborovgh,  T.  &  R.  77),  but  he  w 
entitled  to  any  allowance  for  any  other  incidental 
he  may  have  mcurred,  as  those  are  considered  in  t 
of  a  premium  given  for  the  opportunity  of  biddii 
the  latter  rule  has  some  exceptions;  for  instai 
occurred,  in  which  a  party  opening  the  biddings 
allowed  his  out-of-pocket  expenses,  where  he 
forward  in  a  disinterested  manner  for  the  bene 
family,  when  by  some  mistake  the  property  has  bee 
down  at  a  smu  greatly  below  its  actual  value,  ii 
protect  the  interest  of  third  persons,  and  not  mer 
view  of  aiding  any  private  speculation  of  his  own  : 
Foulkes,  9  Ves.  348;  West  v.  Vincent,  12  id.  6.) 

3.  Sales  by  private  contract. 

New  orders  relating  to  sales  by  private  contract 
any  property  is  directed  to  be  sola  before  the  Mi 
at  liberty,  either  before  or  after  such  property 
been  offered  for  sale  by  public  auction,  to  receive 
for  the  sale  thereof  by  private  contract,  and  he  £ 
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i  thereof,  with  his  private  opinion  thereon,  to  the 
hich  report  shall  be  submitted  to  the  court  for 
don  in  the  same  manner  as  reports  made  upon 
jference  as  to  sales  by  private  contract :  (4th  Order, 
y,  1851 J  Ayck,  398,  5th  edit.) 

•  to  be  pursued  where  a  party  is  desirous  of  purchasing 
e  contract.'] — Where,  therefore,  any  one  is  desirous 
asing  bv  private  contract,  his  proper  course  is  to 
proposal  to  the  vendor,  or  to  the  plaintiff  in  the 
lereupon  a  contract  is  entered  into  and  signed  by 
es,  and  is  carried  into  the  judge^s  chambers.  It 
supported  by  the  affidavit  of  a  surveyor  or  some 
mpetent  person,  alleging  that  the  contract  is  fair, 
it  will  be  for  the  benefit  of  the  estate  that  it  should 
d  into  effect.  If  the  contract  is  approved,  the  chief 
spares  his  certificate  thereof,  and  the  subsequent 
igs  conducted  in  the  same  manner  as  where  the 
is  entered  into  upon  a  sale  by  auction  :  CAyck.  442, 
I 

THE  SeQOISITES  TO  OONSTTrUTB  A  VALID  CONTRACT. 

1.  Of  the  operation  of  the  Statute  of  Frands  upon  contracts 

relating  to  the  sale  of  real  property. 

2.  As  to  informal  instmments. 

3.  What  will  amount  to  a  valid  signatnre. 


J  operation  of  the  Statute  of  Frauds  upon  contracts 
relating  to' the  sale  of  real  property, 

nentsfor  the  sale  of  real  estate  must  he  in  writing. "] 
reements  for  the  sale  of  real  estate  are  required  by 
ite  of  Frauds  to  be  in  writing,  signed  by  the  party, 
3ther  person  by  him  thereunto  lawfully  authorizea : 
2,  c.  3,  s.  4.) 

interests  in  lands  are  within  the  Statute  of  Frauds."] 
;reement  which  confers  the  vesture  of  land  for  a 
me  and  for  a  given  purpose  is  an  interest  in  land  . 
2  statute ;  as,  for  example,  the  sale  of  a  crop  of  mowing 
'osby  V.  Wadsworth,  6  East,  602),  or  of  the  next  year's 
f  hops  (Bristow  v.  Waddington,  2  Bos.  &  Pull.  452) ; 
'  timber,  coppice,  and  the  produce  of  fruit  trees,  as 
t}ie  like,  and  also  of  such  fixtures  as  may  not  be 
by  the  tenant,  and  which  descend  with  the  land  to 
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the  heir  {SeorreU  ▼.  BoxaH,  1  Yon.  &  Jerv.  896.)  I 
things  as  areyrticfuj  industrialism  as  potatoeB,  or  turni 
ground  {Dunne  v.  Ferguson^  1  Hayes,  541),  growii 
of  corn  {MayfeM  v.  WadsUy,  3  B.  &  C.  357),  or  fi: 
that  kind  which  may  be  removed  by  the  tenant  (i 
Bander,  1  Cr.  M.  &  K.  266),  do  not  fall  within  the  c 
of  the  4th  section  of  the  statute  (Janisbury  y.  1 
4  Mees.  &  Wels.  343 ;  Jones  v.  Flint,  2  Per.  &  Di 
although  they  all  of  them  fall  clearly  within  the  ran] 
17th  section,  which  requires  either  an  acceptance, 
part  of  the  goods,  or  something  given  in  earnest  to 
oargain,  or  some  note  or  memorandum  in  writing,  i 
the  party  or  his  lawfully  authorized  agent,  in  all  ca^ 
the  price  is  above  10/. ;  and  such  sales  will  conseq 
invalid  unless  the  terms  prescribed  by  the  last-n 
section  of  the  statute  are  duly  complied  with :  ( 
Palmer,  recognised  in  Hanson  v.  ArmitUge,  5  B.  &  i 

Sale  of  railway  shares  not  within  the  statute.']- 
shares  are  not  an  interest  within  the  4th  secti( 
Statute  of  Frauds  (Bradley  v.  Holdsvoorth,  3  Mees 
144) ;  but  the  law  is  otherwise  with  respect  to  the 
a  mining  company,  which  are  clearly  within  that  ! 
the  statute  (Boyce  v.  Green,  Batt.  608),  as  is  also 
of  drawing  water  from  a  well :  {Tyler  v.  Bennett, 
Man.  826.) 

An  unwritten  agreement  may  be  supported  i 
executed,'] — But  notwithstanding  a  party  is  precli 
brin^g  any  action  in  the  case  of  a  parol  agreei 
cemmg  an  interest  in  lands  within  the  4th  secti 
Statute  of  Frauds,  still  this  does  not  wholly  vacat< 
tract,  which,  if  executed,  will  be  supported  bo 
(PouUer  Y.  KiUenback,  1  Bos.  &  Pull.  397)  and  i 
{Morphett  y.  Jones,  1  Swanst.  172.) 

Part  performance  will  take  case  out  of  the  statute 
Courts  of  Equity,  indeed,  do  not  require  that  th 
shall  be  actually  completed  in  order  to  take  a  case 
statute,  considering  a  part  performance  sufQciei 
purpose ;  for  then  the  evidence  of  the  bargain  doc 
memy  upon  words,  but  upon  acts  actually  done : 
v.  Lister,  cited  2  Vem.  456 ;  Chmter  v.  Hatsey,  An 

What  acts  will  amount  to  part  performance,'] — . 
acts  a  court  of  equity  will  consider  sufficient  to  ca 
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put  performance,  it  appears  that  where  a  purchaser,  on  a 
?erbal  agreement,  is  let  into  possession  of  the  property  by 
iite  Tendor  (as  to  which  see  the  cases  above  re/erred  to),  it 
win  be  held  to  be  such  a  part  performance  of  the  agreement 
18  will  take  the  case  out  of  the  statute,  and  be  binding  both 
OB  yendor  and  purchaser :  ( Gregory  y.  MigheU,  18  Ves.  382 ; 
Morphett  y,  Jones,  supra.)  But  a  simple  act  of  entry  with- 
out tiie  permission  oi  the  yendor  will  amount  to  nothing ; 
neither  will  a  continuance  in  possession  by  a  tenant  afler  the 

rtion  of  bis  tenancy  (Cole  y.  Broujit,  1  Bro.  C.  C.  409), 
the  landlord  were  to  accept  additional  rent,  or  rent 
E*)le  in  a  difierent  manner  than  the  reserved  rents  in  the 
in  which  case,  it  seems,  the  landlord  would  be  bound 
to  answer  whether  such  rent  was  accepted  as  a  holding  from 
jear  to  year,  or  upon  what  other  terms :  (  Wills  y.  Stradling, 
3  Ves.  3.73 ;  Frame  y.  Dawson,  14  ib.  386.) 

Of  the  requisites  to  support  an  agreement  by  part  perform- 
awe.] — ^To  support  an  agreement  by  part  performance,  it 
viD  be  necessary  to  show  the  terms  of  the  agreement  itself, 
ind  the  acts  done  to  constitute  it  a  part  performance  must  be 
nch  as  could  be  done  with  no  other  design.  Hence  the 
entering  into  preliminary  matters,  such  as  the  delivery  of 
tfastracts,  or  a  drafl  of  the  conveyance,  or  employing  sur- 
revors  to  look  over  the  estate  and  value  the  property,  will 
)e  insufficient ;  such  acts  being  considered  as  merely  intro- 
hctory  or  ancillary  to  an  agreement,  and  not  as  a  part 
performance  of  it :  (Thomas  v.  Blackman,  I  Coll.  301.) 

Whether  payment  of  money  will  constitute  a  part  perform- 
wee.] — ^WhetJher  the  payment  of  money  will  constitute  a 
part  performance  is  a  question  on  which  the  cases  are  very 
xmtiadictory,  and  the  doctrine  that  has  been  sometimes  laid 
3own  that  the  payment  of  a  substantial  part  of  the  price  will 
take  the  case  out  of  the  statute,  though  a  trifling  payment 
will  not,  seems  rather  to  raise  a  question  than  establish  a 
rule,  from  the  extreme  difficulty  of  deciding  what  is  to  be 
the  limit  at  which  such  payment  ceases  to  be  triffing  and 
reaUy  becomes  substantial ;  and  Lord  Redesdale,  in  Cligan 
T.  Cooke  (1  Sch.  &  Lef.  40),  seems  to  have  held  that  the 
payment  of  money,  however  considerable,  was  insufficient  to 
take  an  agreement  for  the  sale  of  lands  out  of  the  operation 
of  the  statute.  "  The  great  reason,"  his  Lordship  said,  "  why 
payment  does  not  take  an  agreement  affecting  lands  out  of 
the  statute  is,  that  the  statute  has  said,  viz.,  ^  with  respect  to 
goods,  it  shall  operate  as  a  part  performance ;'  from  whence 
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it  may  reasonably  be  inferred,  that  when  the  Legii 
said  it  should  bind  in  the  case  of  soods,  and  were  si] 
to  the  case  of  lands,  they  meant  it  should  not  bmd 
hitter  instance ;"  so  that,  after  a  great  fluctuation  of  o 
it  seems  at  length  to  be  finally  determined,  that  payi 
money  will  in  no  instance  be  deemed  such  an  act 
performance  as  will  take  the  case  out  of  the  s 
(CHerlihtf  Y,  Hedges,  1  Sch.  k  Lef.  123;  Westy, 
4  Yon.  &  Coll.  759.) 

Operation  of  statute  where  property  is  sold  in  lots.']— 
property  has  been  sold  in  lots  to  a  purchaser,  a  pafc 
as  to  one  of  the  lots  will  only  take  the  agreement  on 
statute  as  far  as  that  particmar  lot  is  concerned,  bu 
nowise  affect  the  rest  of  the  lots :  {Bucknuuter  y. 
7  Ves.  341.) 

Sales  by  auction,  and  under  proceedings  in  hankrm 
within  the  statute,"] — Sales  by  auction  {Blagden  y.  B 
12  Ves.  466),  and  proceedings  in  bankruptcy,  are  wi 
Statute  of  Frauds  (Ex  parte  Cutts,  3  Dea.  267); 
sales  under  a  decree  or  order  of  a  court  of  equi 
ante,  p.  87.) 

Acts  amounting  to  part  performance  binding  on  ret 
^tre.] — Where  the  acts  of  part  performance  are  such 
bindmg  on  the  party  concurring  in  them,  they  will  b( 
so  upon   his   representatiyes :    {Attorney- General 

1  Ves.  sen.  221.) 

Equity  will  not  decree  a  specific  performance  m 
terms  of  the  agreement  can  he  *Aoi(m.]---Before  a 
equity  will  decree  a  specific  execution  of  the  contrs 
the  grounds  of  its  part  performance,  it  must  be  dear! 
what  the  terms  of  sueh  contract  actually  were,  oth 
will  be  impossible  to  carry  them  into  effect :  (Moi 
Orchard,  2  Ves.  243.)  The  mere  act  of  expenc 
money,  however  great,  can  afford  no  evidence  of  the 
of  interest  contemplated  by  the  parties  (  Wheeler  v.  D 

2  Dow.  360)  ;  neither  can  the  fact  of  a  party  hav: 
let  into  possession  afford  any  proof  either  of  the  prio 
upon,  or  of  the  quantity  of  interest  intended  to  pasj 
the  agreement  itself  is  altogether  silent  upon  those 
(Attorney-General  v.  Day,  supra;  Wills  v.  Stradlin^ 
382.)    Still,  if  the  terms  of  the  agreement  are  n 
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■tJB&ctorily  to  the  coart,  contrariety  of  eyidence  will  not  be 
mj  msiienal:  (Attomey-Oeneral  ▼.  Day,  supra.) 

Comfession  of  agreement  will  take  the  case  out  of  the 
^Mute.'] — The  confession  of  the  agreement  by  a  defendant 
■  his  answer  has  been  considered  by  courts  of  equity  as  not 
ftKng  within  the  mischiefs  it  was  the  object  of  the  statute 
to  prevent,  and  consequently,  where  there  was  a  confession 
ifthis  kind,  a  specific  performance  of  it  has  been  decreed 
looordingly  :  (Spurrier  ▼.  Fitzgerald^  6  Ves.  548.) 

But  not  where  defendant  sets  up  the  statute  as  a  bar  to 
nK^.] — But  notwithstanding  a  number  of  conflicting 
ipnions,  it  seems  at  length  to  oe  decided,  that  a  defendant 
My,  if  he  thinks  proper,  use  the  statute  as  a  bar  to  relief, 
ikhough  he  admits  the  agreement:  (Row  y.  Teed,,  15  Yes. 
tl5,)  But  if  the  defendant  admits  the  agreement,  and  fails 
to  insist  upon  the  statute,  he  will  be  taken  to  have  renounced 
lif  intention  to  avail  himself  of  its  protection  ^2  Cha.  Cas.  136, 
14S,  164) ;  and  in  such  case,  it  seems,  he  wiU  not  be  allowed 
to  set  up  the  statute  in  his  answer  to  an  amended  bill ; 
tod  therefore  if  he  confesses  the  agreement,  without  resorting 
to  the  statute,  a  specific  performance  will  be  decreed  against 
Um,  whether  he  submits  to  perform  the  agreement  or  not : 
{Stiuner  v.  M'Douall,  11  L.  T.  Rep.  411.) 

2.  As  to  informal  instruments. 

What  will  constitute  a  valid  contract  within  the  Statute  of 
Frauds.'] — As  agreements  for  the  sale  of  landed  property  are 
often  entered  into  by  the  parties  themselves,  without  any  pro- 
fesnonal  advice  or  assistance  whatever,  it  necessarily  follows 
that  instruments  so  prepared  are  frequently  drawn  up  in  an 
informal  manner,  and  sometimes  so  inaccurately  penned,  as 
to  be  altogether  inoperative.  It  is  of  the  utmost  importance, 
therefore,  that  a  solicitor,  when  his  aid  really  is  called  for, 
dionld  be  able  to  decide  to  what  extent  such  instruments 
are  effectual,  and  whether  or  not  they  may  be  relied  upon 
as  constituting  a  valid  contract.  To  come  to  this  important 
decision  he  must  always  bear  in  mind  that  there  are  five 
lequiffltes  to  constitute  a  valid  contract  within  the  4th  section 
of  the  Statute  of  Frauds,  viz.,  1 .  The  contract  must  be  in 
TOting ;  2.  It  must  contain  the  names  of  both  vendor  and 
purchaser:  (Tumley  v.  Hartley,  11  L.  T.  Rep.  102.)  3.  A 
description  of  the  property :  (Seagood  v.  Meale,  I  Eq.  Ca. 
Abr.  49,  pL  20 ;  S.  C).,  I  Str.  246.)    4.  The  price  to  be 
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paid  for  the  purchase  (Elmore  y.  Kingscote^  5  B.  &  C 
and,  5.  It  must  be  signed  by  the  party  to  be  bo 
it,  or  bis  lawfully  authorized  agent,  unless  it  p 
every  one  of  these  five  requisites,  the  contract  cai 
supported. 

What  is  a  sufficient  note  or  writing.'] — But  althoi 
statute  requires  the  contract  to  be  in  writing,  it  d 
specify  any  particular  form,  so  that  even  a  receipt 
purchiise  money  has  been  held  to  constitute  a  vahd  c 
within  the  statute  (Coles  v.  Tregothic^  9  Ves.  234) ; 
is  it  necessary  that  the  note  in  writing  should  be  ( 
poraneous  with  the  agreement,  for  if  adopted  by  th 
at  any  time  afterwanis,  it  will  be  equally  effecti^ 
parol  evidence  is  admissible  to  point  out  the  c 
writing  referred  to  (Hind  v.  fVhitehousey  7  Ves.  55i 
worthy  v.  Schofield,  1  B.  &  C.  945),  hence  an  indo: 
by  the  defendant  on  the  draft  of  a  lease  of  the  prei 
question,  which  had  been  perused  and  altered  by 
attorney  in  the  following  terms : — "  I  hereby  requ 
Shippcy  to  endeavour  to  let  the  premises  to  som 
person,  as  it  will  be  inconvenient  for  me  to  perf 
agreement  for  them,  and  for  so  doing  this  shall  be  s 
authority.  J.  Derrison,"  was  determined  to  be 
contract ;  notwithstanding  it  was  admitted  at  t: 
when  the  agreement  for  a  lease  was  entered  into,  it 
introduced  into  writing,  nor  was  any  memorandum 
it :  (Shippey  v.  Derrison,  5  Esp.  N.  P.  C.  190.)  A 
agreement  contains  all  the  requisite  terms,  and  is  ] 
signed,  it  will  not  be  annulled  by  being  sent  in  the 
instructions  to  a  solicitor,  in  order  that  an  agreem< 
be  drawn  up  from  it  in  a  more  regular  and  technic 
(Smith  V.  Weston,  Bunb.  55  ;  Welford  v.  Beazley, 
503.)  But  merely  altering  a  draft,  although  the 
the  party  be  inserted  in  the  body  of  it,  will  not  be  i 
to  take  the  case  out  of  the  statute :  {Ithell  v.  Pot 
Wms.  771,  cited;  Hawkins  v.  Holmes,  ib.  770.) 
will  the  name  of  the  party  inserted  in  the  bod^ 
instrument,  and  ajjplicable  to  particular  purposes, 
to  such  an  authentication  as  the  statute  requires :  (• 
Moor,  1  Cox,  219.) 

When  a  contract  may  he  established  through  the  m 
a  correspondence  by  letters.']  — Where  questions  of  thi 
most  frequently  arise  is  when  a  contract  is  soug 
established  through  the  medium  of  a  correspondence 
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I  by  a  series  of  letters,  which,  if  they  contain  either  in 
janielves,  or  by  reference  to  any  other  writing,  the  terms 
'liie  agreement,  they  will  be  yalid  as  such,  notwithstand- 
Rthe  writer  may  have  looked  to  the  execution  of  a  more 
rnal  instrument :  (Hinde  ▼.  Whitehome^  7  East,  558 ; 
^m  of  Herrioes  Hospital  v.  Oibson,  2  Dow.  301 ; 
w«ff  V.  tHOany  2  Ball  &  B.  416 ;  Fowle  v.  Freeman, 
Ves.  351.)  Still,  it  is  essential  that  the  latter  should 
Btiin  the  terms  of  the  contract,  and  import  a  concluded 
(dement;  for  should  it  appear  from  the  tenor  of  the 
ters  that  what  passed  was  a  simple  treaty,  a  specific 
^amance  would  never  be  decreed,  however  far  such  treaty 
T  have  gone  (HuddUstone  v.  Briscoe,,  11  Yes.  591 ;  Hoi- 
rfv.  Eyre,  2  Sim.  &  Stu.  194 ;  Routledge  v.  Orant,  4  Bing. 
),  and  still  less  so,  where  the  letters,  instead  of  being  a 
fication,  are  written  for  the  purpose  of  abandoning  the 
tract :  (GosbeU  v.  Archer,  2  Ad.  &  Ell.  500.) 

3.  What  will  amount  to  a  valid  signature, 

lame^  tf  inserted  so  as  to  give  authenticiiy  to  the  instru- 
i,  mav  be  inserted  in  any  part  of  i/.]— With  respect  to 
It  will  amount  to  a  sufficient  signature,  it  appears  that 
sre  the  name  of  the  party  to  be  bound  by  it  is  inserted 
Qch  a  manner  as  to  have  the  effect  of  giving;  authenticity 
the  whole  instrument,  it  does  not  materially  signify  in 
it  part  of  such  instrument  it  is  found  (StoHes  v.  Moor, 
bx,  219) ;  and  hence  it  has  been  held,  that  if  a  person 
«  to  write  an  agreement  and  begin  thus,  *^  A.  B.  agrees 
lell,'*  it  is  a  sufficient  signing  within  the  statute,  and  this, 
withstanding  a  space  may  l^  left  for  the  signature  at  the 
tom  of  the  paper :  (Hawkins  v.  flolmes,  1  r.  Wms.  770 ; 
mderson  v.  Jackson,  2  Bos.  &  Pull.  238;  Knwht  v. 
tckfard,  1  Esp.  N.  P.  C.  190  ;  Alleny.  Bennett,  3  Taunt. 
L)  But  the  signature  of  the  name  in  some  way  or 
er  is  absolutely  necessary.  Hence,  a  letter  from  a 
ther  to  her  son,  addressing  him  by  his  christian  name, 
^^  My  dear  Nicholas/'  and  concluding  with  ^^  your  affec- 
late  mother,''  with  the  full  name  and  addi^  of  the 
ty  set  forth  in  the  direction,  was  considered  to  be  an 
officient  signing  within  the  statute :  {Selby  v.  Selby, 
ier.  2.)  But  if  the  name  of  the  party  to  whom  a  letter 
4dressed  appears  in  an  indorsed  direction,  or  be  written 
the  foot  of  the  letter,  it  will  be  sufficient ;  and  if  an 
elope  be  used,  the  court,  it  seems,  would  receive  the 
elope  with  the  enclosure. 
[p.  C]  K 
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Signing  hy  a  stamped  or  printed  name  n^EetaU.}— WklK^^ 
a  part^r  is  in  the  haoit  of  stamping,  instead  of  o^mngl^**' 
name,  it  will  be  considered  a  suffiaent  signature  widimf 
statute  (Champion  v.  Plummer,  1  Bos.  &  Full.  N.Cr 
Schnieder  y.  Norris,  2  M.  &  S.  286)  ;  as  will  also  1 1 
made  by  an  illiterate  person,  or  by  one  who,  on  Acoooitj 
bodily  weakness,  or  other  infirmity  is  incapable  of  i' 
his  name ;  and  it  seems  also  that  where  a  printed  ng 
is  done  by  a  party's  directions,  it  will  be  a  sigmng  1 
lawfully  authorized  agent  within  the  meaning  of  tlie  itl 
(Id.  ib)  ;  but  stamping  an  instrument  with  a  seal  is  noil 
a  signature  as  the  statute  requires:  {Smith  v.  Evm^l 
Wills.  313 ;  Orayson  v.  Atkinson,  2  Ves.  454.) 

When  siting  as  a  witness  wHl  be  a  sujfficient  signofuff^ 
If  a  party  is  aware  of  the  nature  of  the  mstrument,  it  in ' 
binding  on  him,  although  his  signature  is  attached  to  it  o 
as  a  witness ;  but  it  wul  be  otherwise  if  he  were  unawaie  Jl 
its  contents ;  nor  will  the  circumstance  of  his  having  H 
signed  afford  any  evidence  of  his  knowledge  of  the  nature  ol 
the  instrument,  it  being  so  frequent  a  practice  for  penooi  1 
to  si^n  their  names  as  witnesses  to  agreements  and  otba  i 
writings,  without  the  slightest  knowledge  of  their  purport  j 
or  contents:  (We^ordY,  BeazUy,  3  Atk.  503;  Hardngi' 
Crethom,  1  Esp.  N,  P.  C.  58.) 

As  to  agreements  entered  into  hy  agentsJ] — An  agreement, 
as  we  have  already  noticed,  may  be  entered  into  by  the 
lawfully  authorized  asent  of  the  party  to  be  charged,  as  well 
as  by  the  party  himself;  and  such  a^nt,  for  any  of  the  pa^ 
poses  reqmred  under  the  section  of  the  statute  we  have  been 
treating  upon  {Rucker  y,  Cammeyer,  1  Esp.  N.  P.  C.  106 ;  see 
also  Emerson  v.  Heelis,  2  Taunt.  46;  ifocTeon  v.  2>icini,4Biiig. 
722;  GosbeU  Y.Archer,  2  Ad.  &  Ell.  500),  need  not  be 
appointed  by  writing,  although  this  is  expressly  required  bj 
the  first  and  third  sections  of  the  act  which  relates  to  leasei 
and  other  uncertain  interest  in  lands.  But  although  the 
agent's  signature  is  binding  on  his  principal,  a  signature  by 
his  clerk  will  not  have  this  operation ;  still,  the  principal  may,  I 
if  he  thinks  proper,  confer  such  a  special  authority  upon  him,  I 
or  it  may  be  implied  firom  bis  subsequently  acquiescing  in  his 
acts :  (Afaclean  v.  Dunn,  4  Bing.  722 ;  Coles  v.  TregoOdt, 
9  Ves.  234.) 

Contract  binding  on  the  parti/  sifcning,  although  unsigned  &3f 
the  other  party.} — ^A  contract  is  binding  on  the  party  «gning 
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t  be  not  signed  by  the  other  party.    This  impor- 

was  decided  very  shortly  after  the  passiDg  of  the 
:  Frands,  and  the  law  has  remaioed  unaltered  in 
ct  down  to  the  present  time:  (Hatton  ▼.  Orav, 
18.  164 ;  CoUm  ▼.  Zee,  3  Bro.  C.  C.  564,  cited ; 

▼.  Croibie^  2  Eq.  Ca.  Abr.  32,  pi.  44 ;  Robson  v. 

Ves.   130;    Seton  ▼.  Slade,   ib,   265,  Fowle  v. 

9  ib.  351 ;  Egerton  v.  Mathews,  6  East,  307 ; 
Min^^  14  Yes.  286;  Ex  parte  Gordon,  15  ib, 
mum  T.  PhUUps,  15  East,  272 ;  Wain  v.  Warlters, 
•  :  HuddleMton  ▼.  Briscoe^  11  Yes.  583;  Western 
,  3  Yes.  &  Beav.  187;  Saunders  v.  Wakef^ld, 
^  595  ;  Jenkins  y.  Reynolds,  3  Bro.  &  Bing.  14; 

T.  Bryant,  2  Bing.  N.  C.  735.)  But  if  one  only 
des  be  bound,  he  may  require  the  other  party  to 
writing  his  assent  or  dissent  to  the  contract,  and 
I  be  acceded  to,  he  will  be  at  liberty  to  rescind 
tom>  ▼.  Bryant,  2  Bing.  N.  C.  735;  Fowle  t. 
9  Yes.  354 ;  Owen  y.  Thomas,  3  Myl.  &  Eee.  753.) 
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CHAPTER  m. 

RELATING  TO  THE  ABSTRACT,  AND  INVESTIGATIOK  OF 
THE  TITLE. 

I.  Directions  for  Preparing  the  Abstract. 

1.  By  vrhom  and  bow  tbe  abstract  is  to  be  prepared. 

2.  Of  tbe  root  and  origin  of  tbe  title. 

3.  Wben  a  donble  abstract  will  be  necessary. 

4.  How  tbe  varioDS  docnments  sbonld  be  set  oat 

5.  Deeds,  how  to  be  abstracted. 

6.  Wills.  .i 

7.  Acts  of  Parliament,  fines  and  recoveries,  and  nuUtoi^' 

fact  concerning  the  title. 

8.  Statement  at  the  foot  of  the  abstract. 

II.  Delivery  of  the  Abstract. 

III.  Of  the  Perusal  of  the  Abstract  by  the  PuvghaskiA 

Solicitor. 

IV.  As  to   the  Propriety    of    submittino    Abstract  « 

COCNSEL. 

y.  Of  the  Objections  to,  and  Requisitions  of  Title. 

VI.  Of  the  Title  a  Purchaser  hay  require. 

1.  When  a  purchaser  may  insist  npon  a  specific  performai 

pro  tanto  with  a  compensation. 

2.  Wben  a  vendor  may  compel   a  specific  performance  wi 

compensation,  wben  unable  to  complete  the  contract 
its  fall  extent 

VII.  Of  the  Etidbnce  a  Purchaser  is  entitled  to  riquh 
IN  Verification  of  the  Abstract. 

VIII.  Of  the  Comparison  of  the  Documents  of  Title  wr 
THE  Abstract. 

IX.  What  Acts  will  amount  to  a  Waiver  of  the  obji 

TIONS  OR   requisitions  TO   A   TiTLE. 

X.  Of  the  Search  and  Inquiry  for  Incumbrances. 

XI.  Of  the  Acceptance  of  the  Title,  or  Abandonmi 
of  the  Contract. 
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9.  Or  TBB  Pbopsbtt  ur  tbb  AatrBAcr. 

1  Op  the  ImmnoAnoir  of  thx  Titlb,  aho  othsx  dtter- 

MBDIATK    PBOCBKDIKQS    WHEBB     THX     SaLB     18     MADB 
miDBB  TBB  DbCBBB  OF  TBB  COOBT  OF  ChAWCBBY. 


I.  DlBBCnOIIB  FOB  PbBPAHTNO  TBB  iblSTBAOIS. 

1.  Bj  whom  and  kow  the  abttnot  ib  to  be  prepared. 
1  Of  the  root  and  origin  of  the  title, 

5.  When  a  double  abefaraot  will  be  neoeeiarf. 

4.  How  the  Tarioos  docnments  shoold  be  set  ont. 

6.  Deeds,  how  to  be  Mietraeted. 

6.  Wills. 

7.  Acts  of  Pariiament,  fines  and  reooreries,  and  matter  of  fact 

ooDoeming  the  title. 
B.  Sutementatthefootoftheabstraet 


I.  By  whom  and  haw  the  AbHract  utohe prepared, 

eparing  abstract  is  a  dutjf  which  devolves  vpon  vendor's 
tor.] — ^In  former  times  comisel  were  often  employed  to 
ire  abstmcts,  but  it  is  now  become  one  of  the  duties  which 
▼es  solely  upon  the  solicitor.  The  rule  of  practice  is 
le  vendor's  solicitor  to  prq>are  the  abstract,  and  for  the 
vr  to  supply  it  to  the  purchaser  at  his  own  expense 
m/e,  p.  39),  but  where  sales  are  made  to  public  com- 
B  established  under  acts  of  Parliament  (Re  London 
Qreemwich  BaUway  Companyy  3  Hare,  322),  or  mider 
nroYifflons  of  the  Lands  Clauses  Consolidation  Act 
8  Yict.  c.  118,  s.  82)  the  costs  of  the  abstract,  in 
kbsence  of  some  agreement  to  the  contrary,  are 
Ly  thrown  upon  the  companies.  In  all  other  cases, 
Dou^  a  purchaser,  as  a  matter  of  right,  can  insist  upon  the 
ir*s  furnishing  him  with  an  abstract  at  his  own  expense, 
aldiough  the  purchaser  may  have  agreed  to  accept  the 
[Morris -v,  Kearsley,  2  You.  &  ColL  139);  and  where 
tenant  in  common  purchases  of  another,  he  will  be 
ly  entitled  to  an  abstract  of  the  seneral  title  in  the  same 
ler  as  any  ordinary  purdiaser.  ^b.) 

no  abstract  is  prepared,']^'Ihe  practice  is  to  make  a 
1  draft  of  the  abstract  on  common  draft  paper,  which 
be  written  either  on  one,  or  on  both  sides,  and  should 
iide  with  margins  in  the  same  order  of  arrangement  as 
various  parts  of  the  documents  are  to  appear  in  the 
leted  abstract,  about  which  directions  will  be  duly  given 
iter. 

K  3 


102  PBAOncX  OF  OOHVXTAXdlHG.        [bOOEIi 

Importance  of  having  a  perfect  dbstraol  in  ^finth 
— ^llie  preparation  of  an  abstract  requires  both  akiU  i 
care,  it  oeing  important  that  it  should  be  made  perfect  i 
complete  in  the  nrst  instance ;  for  if  this  be  not  aonef  audit] 
afterwards  requires  to  be  perifected,  a  delay  in  the  progt«  J 
of  the  sale  must  not  only  be  incurred,  but  a  Question  mf  J 
also  arise,  if  the  contract  or  conditions  stipulate  thatd 
vendor  shall  deliver  an  abstract  within  a  certain  titte,! 
that  the  purchaser  shall  make  his  objections  within  a  e 
time,  whether  the  second  stipulation  is  not  conditioDdf 
the  performance  of  the  first,  and  consequently,  the  MtU 
having  been  performed,  the  purchaser  is  absolved  from  Al| 
second,  and  thus  discharged  m)m  all  obligation  of  maldn  " 
objections  within  the  time  specified :  (JHohson  v. 
2  Beav.  17  ;  Southhy  v.  HuU,21Ay\.  &  Cra.  211);  andttall 
a  vendor's  interests  may  be  prejudiced  by  his  solicitoi^] 
negligence,  who  with  ordinary  care  and  foresight  w^  | 
have  prevented  the  possibility  of  such  an  occurrence. 

As  to  the  fair  copying  of  (A8traci.'\ — ^When  the  whfliei 
the  documents  have  been  abstracted,  the  solicitor 
look  carefully  through  the  draf);,  to  see  that  all  the  mi 
are  correctly  set  forth,  and  then  the  draft  should  be 
copied  off  on  brief  paper.  Ordinary  abbreviations  iwqr^ 
used.  The  abstract  should  be  written  in  a  dear  and  I 
hand,  for  if  written  illegibly,  or  upon  paper  of  such 
convenient  size  as  to  render  its  perusal  difiicuh  or  inoot^ 
venient,  it  will,  it  seems,  afford  a  purchaser's  solicilor 
sufficient  ground  for  refusing  to  receive  it :  (Dart's  YeDdoni 
146,  1st  edit,  referring  to  Sug.  431.) 

Coete  for  preparing  abstract.'] — The  usual  chargBS  dk 
solicitor  for  preparing  an  abstiract  are,  ISe,  4d.  fortakiBg 
the  instructions;  68,  Sd,  per  sheet  of  eight  common  ki 
folios,  for  drawing  the  abstract;  and  3«.  4d,  per  Aeet  fat 
fair  copying. 

2.  Of  the  root  or  origin  of  the  title. 

How  abstract  should  be  headed,"]  —  The  abstract  com- 
mences with  a  heading,  setting  out  the  name  of  the  owner, 
the  nature  and  tenure  of  the  property,^  as  freehold,  oopj- 
hold,  leasehold,  &c.,  and  the  estate  ana  interest  he  takes  m 
it ;  it  usually  runs  to  the  following  effect,  viz. : — 

^'  Abstract  of  the  title  of  A,  jB.,  Esq.,  to  the  fee  simpfo' 
and  inheritance   of  all  that   capital  farm  called  BartOB 
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in  the  parish  of  A.^  in  the  oounty  of  B,  containmg 
9er  of  acres)  statate  measure. 

f  the  manor  of  il.  in  the  county  ofB. 

f  all  that  messuage  or  dwelling  house,  with  the  curtilage 
onto  adjoining.'* 

the  property  is  leasehold,  holden  either  for  a  term  of 
,  or  lives,  or  years  determiDable  on  lives,  a  slight 
ition  in  the  form  will  be  required,  as  for  example — 

Vn  abstract  of  the  title  of  Mr.  A,  B,  to  a  leasehold 
aent  called  Newlands,  situate  in  the  parish  of  ^4.,  in  the 
y  of  B,y  held  for  the  rendue  of  a  term  of  ninety-nine 

or  three  lives. 

or  the  residue  of  a  term  of  ninety-nine  years,  detemun- 
on  three  lives.*' 

metimes  the  vendor  is  described  in  the  character  under 
k  he  sells,  as  trustee,  or  mortgagee,  or  under  a  trust  or 
ir  of  sale.  The  parcels  also,  where  the  description  of 
is  short,  are  sometimes  set  out  in  this  part  of  the 
act,  and  merely  referred  to  afterwards. 

r  to  advawsons.'] — In  an  abstract  of  title  to  an  advowson, 
tement  of  the  presentations,  with  the  name  of  the  patron 
derks,  according  to  the  form  ^ven  by  Mr.  Preston  in 
uluable  work  upon  Abstracts,  should  be  set  out  at  the 
ing  of  this  abstract,  viz. : — 

A  statement  of  the  presentations,  with  the  names  of 

Mitrons,  and  of  the  clerks,  presented  during  the  period 

is  abstract :  (1  Prest.  Abr.  38.) 

A.  B,,  presented  by  C.  D.,  March  12,  1740. 

T.  D.,   derk,  presented  by  the  W,   C.  4th  March, 

1." 

nd  so  continue  the  whole  list  of  presentations  down  to 
presentation  of  the  present  incumbent. 

f  the  root  or  origin  of  the  title.li — ^In  preparing  an 
-act  it  is  important  that  the  origin  or  root  of  the  title 
Id  be  taken  up  with  the  proper  instrument,  and  com- 
ze  St  the  proper  time.   This,  as  far  as  time  is  concerned. 
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^ould  be  carried  back  to  a  period  of  not  less  than  nx^ 

years ;  for  notwithstanding  the  arguments  urged  bv  some  of  ^^■ 

our  modem  writers,  that  the  recent  Statute  of  Lunitatioof  |.^ 

(3  &  4  Will.  4,  c.  27),  has  so  shortened  this  period,  as  to  " 

render  it  a  convenient  rule  to  take  a  middle  course,  and  to  ^'' 

treat  forty  or  fifty  years  as  a  sufficient  time  to  trace  back  a  '!! 

tide  in  ordinary  cases  (see  Sugd.  Vend.  &  Purch.  132,  lOlfc  •( 

edit.),  there  does  not  appear  to  be  anything  in  the  statute  to  *' 

warrant  the  introduction  of  any  rule  of  this  kind;  ftr  ''^ 

though  it  renders  the  security  of  sixty  years  better  than  it'  '^ 

was  before,  because  the  time  within  which  suits  may  be  '^ 

instituted  is  thereby  shortened,  still,  another  ground  of  tlie  ^^ 


t 
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rule,  viz.,  the  duration  of  human  life  is  not  adSected  by  it| 
and  the  objection  to*titles  on  the  ground  that  the  conyering  ]^ 
parties  might  have  been  mere  tenants  for  life,  or  that  there  '^1 
might  be  subsisting  equitable  rights  as  between  trustees  and 
cesiuis  que  trust  still  exists ;  aUhou^h  titles  are  sometimes  x^ 
strengthened  in  the  last-mentioned  instance,  as  the  statute  ^ 
will  now  begin  to  run  from  the  time  a  conveyance  is  made  u; 
to  a  purchaser:  (3  &  4  Will.  4,  c.  27,  s.  25.)    Whatever, 


M 


thererore,  was  the  intention  of  the  Legislature  in  pambr  ^ 


this  Statute  of  Limitations,  it  has  not  led  to  the  result  «  ^^ 

shortening  the  period  £rom  which  titles  are  to  be  deduced :  l 

{Cooper  y.  Emery,  1  Phill.  388 ;   Hodgkinson  y.  Coopert  ^ 

6L.T.  Rep.  451.)  I 

When  a  sixty  years*  title  wiU  be  insufficient,'] — ^Neither  wiD  ^i 
it  be  sufficient  in  all  cases  to  carry  back  the  title  to  some 
document  of  sixty  years  since  or  upwards,  for  the  operation  of 
such  document  may  depend  upon  the  validity  of  some 

previous  instrument,  from  which  it  derives  its  whole  foioe^  '^ 

and  operation;    as  where  the  document  operates  as  the  ^ 

execution   of  a  power    limited   by  some  jprevious   deed  ^i 

or  will,  in  which  case  the  instrument  creating  the  poweip  i 

must   be   abstracted ;    and  the  like   doctrine  holds  widi  |il 

respect  to  a  settlement  made  in  pursuance  of  marriage  ^ 

articles,  where  the  articles  themselves  must  necessarily  be  <t 

abstracted,  in  order  to  satisfy  a  purchaser  that  the  settle*  ^ 

ment  was  made  in  strict  accordance  with  them  :  (1  Frest.  '! 

Abs,   1,  70.)     And   in    cases  where  the  first-abstracted  .1 

document  contains  any  recitals  which  raise  the  slightest  ) 
doubt,  or  any  question  arises  respecting  the  construction, 
effect,  or  operation  of  any  of  the  earher  documents,  £he 
purchaser  has  a  right  to  have  so  much  of  the  prior*  title 
abstracted  as  will  be  sufficient  to  remove  such  doubt,  and 
settle  such  question.    In  the  case  of  copyholds,  the  admit- 
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oe  slionld  be  preceded  by  the  surrender ;  and  a  recovery 
d,  by  the  deed  creating  the  entail :  (1  Jarm.  Con., 
eet's  edit.  67.)  Bat,  it  seems,  if  a  recoyerv  has  been  saflfered 
re  than  sixty  years  ago,  it  will  be  no  objection  to  the  title 
t  the  deed  or  will  by  which  the  entail  was  created  cannot 
produced.  If  in  existence,  it  ought  to  be  abstracted  and 
duced;  but  if  lost,  evidence  of  the  posssession  having 
le  alonff  with  the  estates  created  by  the  recovery  for  a 
niderabTe  length  of  time,  will  be  sufficient  to  raise  the 
ssmnption  that  the  recovery  has  been  duly  suffered : 
Prest.  Abs.  16.)  And  the  same  principle  would  pro- 
>ly  apply  where  the  instrument  creating  the  power  is 
spable  of  being  produced :  (see  NouaiUe  v.  Greenwood, 
IB.  &  R.  26.) 

WUh  what  hind  of  documents  the  tide  should  commence,'] 
is  a  general  nde,  it  will  be  sufficient  to  commence 
\  root  or  ori^  of  the  title  with  some  purchase  deed, 
dement,  or  will,  at  any  date  at  or  beyond  sixty  years, 
diout  incumbering  the  title  with  any  of  the  previous  docu- 
nts,  which  a  purchaser  is  neither  entitled  to  require,  nor 
rendor's  solictor  justified  in  putting  his  client  to  the  costs 
abstracting.  But  although  a  purchaser  has  no  right  to 
1  for  an  abstract  of  any  documents  prior  to  the  date  that 
mid  constitute  a  good  root  to  the  title,  he  may  neverthe- 
B  require  the  production  of  every  document  relating  to 
i  title,  however  ancient  such  document  may  be. 

Proper  document  to  form  the  root  of  the  tide,'] — Mr.  Preston 
Kgests  that  the  best  instrument  to  form  the  root  of  the 
fe^  is  the  deed  of  conveyance  to  the  first  purchaser,  as 
brding  the  strongest  presumption  that  the  title  was  con- 
lered  good  at  that  time,  and  that  the  person  who  made  it 
IS  the  absolute  owner  in  fee  simple ;  but  that  when  a  title 
nnot  be  taken  up  by  an  instrument  of  this  kind,  the  next 
St  instrument  for  the  purpose  is  a  will,  or  some  settlement 
ide  by  the  person  acting  as  the  absolute  owner  of  the  fee 
imle ;  for  either  of  these  two  last-mentioned  documents, 
^possession  consistent  with  the  evidence  of  title,  furnish 
e  1&&  presumption  of  a  sood  title ;  and  this  presumption 
greatly  stren^hened,  if  there  has  been  a  frequent  change 
ownership  without  any  adverse  claim.  But  a  lease  is  not 
good  instrument  to  be  made  the  root  of  a  title  to  an  estate 
fee  simple,  where  the  vendor  has  the  means  of  showinjg 
ly  of  the  earlier  documents  of  title.    And  where  a  lease  is 
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relied  on,  it  win  not  bewifBciwrttoprovethatitwM&f 
inftrmnent,  but  it  must  abo  be  diown  that  the  leaee ) 
the  ectaal  powewion  of  the  Estate  under  tt:  (C 


Where  rfwaitafi  of  tide  are  loei  vemdar  waui  prmi 
eoaCniCi.] — In  caae  anj  of  the  earij  docomentB  of  ti^l 
lost,  or  dettrqred,  the  vendor  moat  be  able  to  prof  e  ^ 
oontenta  and  exeeotion  {Br^foai  ▼.  Bmsk^  4  Ross.  1);  1 
where  there  are  no  docomenta  of  title,  it  will  then  be  M 
cient  to  produce  eridence  of  aoch  long  amntemipted  \ 
aeasion,  enjoyment,  and  dealing  with  the  property,  M I 
afibrd  a  reasonable  presomption  that  there  is  an  aW'' 
title  in  fee  simple:  (Proeeer  t.  TFoflr,  6  Mad.  59;  Cd 
T.  WaUtimM,  1  BeaT.  365.) 

Pedigree  ehfM  aecompaimf  abttraet,  when.'] — ^As  often  Ml 
title  depends  upon  a  descent,  a  pedigree,  authendcatedlj^ 
SQch  endenee  as  woold  be  snffid^it  to  support  the  title  1 
case  of  an  adverse  claim,  should  accompany  the  abetnel 
(1  Frest.  Abe.  244.) 

AdooemmM^ — In  the  ease  of  an  advowson,  it  has  ahng 
been  considered  necessary  to  trace  back  the  title  firAl 
than  with  respect  to  any  other  kind  of  real  property.  H 
reason  of  this  was,  that  the  advowson  might  not  have  bee 
in  possession,  nor  an  opportunity  occurred  of  trying  thetidf 
to  It  for  more  than  sixty  years.  But  since  the  passing  V 
the  recent  Statute  (^Limitations,  3  &  4  Will.  4,  c  27,iM 
enacts  that  no  advowson  shall  be  recovered  but  within  ^A| 
incumbencies  adverse  to  the  right  of  presentation,  or  axf| 
years  (sect.  30),  and  in  no  case  after  an  adverse  posse»4l 
of  one  hundred  yean  (sect.  32) ;  the  practice  now  | 
to  carry  back  the  title  to  one  hunihned  years,  and  to  bt«l 
a  list  of  presentations,  in  the  form  before  alluded  to,  UK 
nezed  to  the  abstract,  for  the  purpose  of  showing  ^  *^ 
of  ownership  have  been  exercised  in  conformity  with  w 
right  of  presentation,  which  list  of  presentations,  as  we  btie 
previously  noticed,  should  be  shown  at  the  head  of  ^ 
abstract. 

TtMcs.]— With  respect  to  tithes,  notwithstanding  *• 
oridnal  right  to  them  is  founded  on  a  grant  from  the  Cry^ 
at  Uie  dissolution  of  the  monasteries,  no  one  now  ever  th^ 
of  calling  for  a  title  commendng  and  regularly  deduced  W 


aALB&j  PREPARATIOK  OF  ABSTRACT.  107 

10  SDcieiit  a  time.  A  clear  sixty  yean'  title,  therefore,  is 
afl  that  a  purchaser  of  this  kind  of  property  is  now  entitled 
to  require.  The  proper  way  to  commence  a  title  to  property 
of  this  kind  is  to  set  out  the  original  grant  from  the  Crown, 
Hid  then,  omitting  all  the  intermediate  instroments,  take  up 
fke  title  again  with  some  soffident  document  upwards  ^f 
■sty  years  back.  It  will  be  necessary,  also,  to  commence 
fke  title  to  the  tithes,  and  deduce  it  in  like  manner  where 
the  tithes  have  been  merged  under  the  recent  Tithe  Com- 
nntation  Acts,  and  the  {Hroperty  is  intended  to  be  sold  tithe 
firee. 

^  Beversianary  interests,^ — Upon  the  sale  of  a  reyersionary 
Interest,  it  will  be  necessary  in  every  case  to  carry  the  title 
back  to  its  creation,  however  distant  that  date  may  be ;  and 
it  must  also  be  shown  that  the  possession  has  been  enjoyed 
conformably  with  the  instrument  creating  the  revernon. 

Aadent  tetint  of  years,"] — ^In  the  case  of  an  old  term  of 
jears,  as  in  the  instance  of  tithes  we  have  already  alluded  to. 
It  will  be  sufficient  to  abstract  the  original  deed  creating  the 
term,  and  a  sixty  years^  titie  to  the  possession,  omitting  the 
intermediate  assignments.  And  where  there  has  been  a  sixty 
years'  possession,  it  seems  that  the  loss  of  the  deed  creating 
the  term  itself  will  not  invalidate  the  title :  (1  Frest.  Abs.  25, 

At  to  lessor*^  tide  in  sales  of  leaseholds,'] — ^In  leaseholds, 
as  we  have  already  seen,  a  vendor  cannot,  in  the  absence 
of  ao  express  stipulation  to  the  contrary,  enforce  a  specific 
porforraanoe  of  a  contract  without  showing  his  lessor's 
tide;  in  the  absence,  therefore,  of  a  stipulation  to  the 
above  eflfect,  the  vendor's  titie  must  be  abstracted,  and 
tnoed  back  to  the  same  period  as  in  the  case  of  the  sale  of 
the  actual  fireehold,  and  it  must  appear  that  the  freehold 
has,  since  the  demise,  been  enjoyed  conformably  with  the 
enlier  title. 

Am  to  enfranchised  copifhold8,]'^So^  where  copyholds  have 
been  enfranchised,  the  tide  of  the  lord  must  in  like  manner 
be  shown  and  carried  back  to  the  same  period,  and  regularly 
deduced  down  to  the  time  of  enfranchisement ;  and  it  has 
efen  been  said  that  a  purchaser  is  entitled  to  require  evi- 
dence of  the  manor  having,  since  the  enfranchisement,  been 
CBmyed  coi^ormably  with  the  titie  shown  by  the  abstract : 
(I  /arm.  Con.,  Sweet's  edit.  83.) 
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Bishop' i  lease  an  exception  to  the  rule  of  pwrchater^t 
to  require  lessor's  tide.'] — The  rule  with  respect  to  8h( 
the  lessor's  title  in  the  case  of  a  sale  of  leaseholds,  it  m 
observed,  does  not  extend  to  the  case  of  a  bishop's 
(Fane  t.  Spencer y  2  Mer.  430)  ;  but  this  seems  to  I 
only  exception,  for  the  rule  is  equally  applicable  to 
ffranted  by  other  corporations  as  when  granted  by  a  p 
individual :  (Jd,  ib.) 

As  to  renewed  leases."] — Where  the  subject-matter  ( 
is  a  renewed  lease,  which  has  been  granted  in  considc 
of  the  surrender  of  the  former  lease,  such  former  lease 
be  abstracted,  in  order  to  show  that  the  parties  ii 
such  surrender  and  accepting  such  new  lease  had  do 
the  legal  title,  but  also  an  equitable  right  to  perforn] 
acts:  {Coppin  v.  Feryhough,  2  Bro.  C.  C.  291 ;  Hod^ 
V.  Cooper ,  9  Beav.  304.)  And  where  the  original  let 
granted  sixty  years  back  or  upwards,  the  title  she 
carried  back  at  least  to  that  period ;  and  when  ^ 
within  sixty  years,  should  be  traced  up  to  the  time  ai 
such  grant  was  made :  (see  Cooper  v.  Emery,  1  Phil 
Hodgkinson  v.  Cooper,  supra.) 

Mining  shares,] — Upon  a  sale  of  mininj^  shares,  t 
chaser  has  no  right  to  call  for  the  production  of  the 
the  mines  themselves;  all  he  is  entitled  to  requir< 
production  of  such  evidence  of  the  constitution  of  the 
company,  and  of  the  nature  of  the  title  under  wl 
mines  are  worked,  as  will  show  that  the  subject-m 
the  purchase  is  what  it  professes  to  be,  and  that  the  p 
form  of  transfer  will  ^ve  him  a  valid  title  to  the 
{Curling  V.  Flight,  2  Phill.  613.) 

As  to  minex. — ^But  it  is  otherwise  where  the  sal 
merely  of  the  mining  shares,  but  of  the  mines  themsel 
in  the  latter  case,  a  purchaser  will  be  entitled  to  cal 
grantor^s  title  in  order  to  show  that  he  had  the  r 
make  such  grant ;  still,  where  there  has  been  a  1 
uninterrupted  possession,  accompanied  by  incontr 
acts  of  ownership,  a  title  may  be  made  out  without 
how  such  right  originally  accrued:  {Barnes  v.  . 
I  Mau.  &  Selw.  841.)  Still  the  evidence  must  be  i 
and  satisfactoij  as  to  the  actd  of  ownership,  as  in 
an  adverse  claim  to  the  minerals  must  be  clearly  est 
Such  a  possession  must,  under  the  recent  Statute  o 
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(3  &  4  WiU.  4,  c.  27),  baye  endured  for  the  space  of 
iy  years  (sect.  2),  and  in  case  of  successive  disabilities 
>rty  years  from  tbe  time  wben  tbe  rigbt  of  action 
ed  (sect.  17)  ;  so  tbat  it  seems  a  purchaser  of  property 
is  description  is  entitled  to  a  clear  sixty  years^ title,  in 
tame  manner  as  in  other  ordinary  purchases  of  real 
aty. 

3.  When  a  double  abstract  wiU  be  necessary. 

r  to  leasehold  estates  and  enfranchised  copyholds.'] — In 
iases  we  have  previously  enumerated  of  tbe  sale  of  lease- 
B,  of  enfranchised  copyholds,  and  in  grants  of  mines, 
re  they  form  a  distinct  property  from  the  freehold,  a 
>le  abstract  will  be  necessary ;  one  to  show  the  title  of 
lessor,  lord,  or  grantor,  and  the  other,  that  of  the  lessee, 
anchised  copyholder,  or  grantee  of  the  mines. 

There  the  property  consists  of  land  of  different  tenures.']-^ 
en  property  consists  of  lands  of  di^rent  teniures — as 
re  some  are  freehold,  and  others  of  leasehold,  or  of  copy- 
l  tenure — a  purchaser  should  be  furnished  with  a  separate 
ract  of  each  distinct  species  of  property. 

is  to  lands  taken  in  exchange.'] — Where  lands  have  been 
m  in  exchange,  whether  at  common  law,  or  under  mutual 
?evances  with  eviction  clauses,  the  practice  has  been  to 
lish  an  abstract  of  documents  of  title,  both  of  the  estates 
m  and  taken  in  exchange,  down  to  the  time  of  making 
ii  exchange.  The  reason  of  requiring  a  double  title 
ier  assurances  of  this  kind  was,  because  the  foundation  of 
exchange  was  an  implied  warranty,  which  engendered  a 
it  of  entry  in  case  of  eviction :  (Finch  L.  27 ;  Shep. 
ich.  290.)  The  recent  statute  of  8  &  9  Vict.  c.  106,  has, 
fever,  deprived  deeds  of  exchange  of  their  property  of 
ating  any  warranty  or  right  of  re-entry,  or  implied 
enant  by  implication ;  but  as  the  operation  of  this  statute 
•nly  prospective,  it  will  not  affect  any  assurances  made 
iviously ;  so  that,  as  far  as  any  of  those  assurances  are 
icemed,  a  double  abstract  will  still  be  necessary. 

in  to  exchanges  made  to  the  church,  or  under  Inclosure 
St.] — ^Where  an  estate  has  been  taken  in  exchange  under 
acts  authorizing  the  sale  of  ecclesiastical  property 
Geo.  3,  c.  147,  s.  53 ;  56  Geo.  3,  c.  52 ;  1  Geo.  4,  c.  6), 
under  an  Inclosure  Act,  or  the  act  4  &  5  Will.  4,  c.  30, 
[f.  c]  l 
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authorizing  the  exchange  of  common  lands,  the  titled 
to  the  exchange  must  be  that  of  the  estate  given  in  exdu 
but  where  the  property  has  been  taken  in  exchange  i 
the  Commons  Inclosure  Act  (8  &  9  Vict.  c.  118),  it  liB,! 
seems,  be  sufficient  to  furnish  a  single  abstract  only;  ui 
act  contains  an  express  provision  that  the  award,  when  0 
finned,  shall  be  conclusive  evidence  that  the  directions  efi 
act  have  been  complied  with,  and  declares  that  evei 
ment,  exchange,  &c.,  set  forth  in  the  award,  shall  be  I 
and  conclusive  on  all  persons  whomsoever :  (sect.  105.) 

Of  land  taken  in  exchange  ^rom  a  eharify.'] — ^In  exd 
made  under  the  act  authorizing  the  sale  of  charitj  1 
(1  &  2  Geo.  4,  c.  92),  a  double  abstract  will  be  neoes 
for  the  purpose  of  showing  the  title  to  the  lands  giyeSii 
well  as  those  taken  in  exchange ;  for  by  that  act,  a  rf~^ 
re-entry  in  case  of  eviction  is  expressly  given  to  the  < 
trustees :  (sect.  9.) 

Attendant  terms.'] — With  respect  to  terms  of  years  a 
on  the  inheritance,  it  seems  that,  notwithstanding  the  8 
8  &  9  Vict.  c.  112,  has  declared  that  all  satisfied  terms  i 
cease,  it  still  seems  necessary  that  the  instrument  ( 
them  should  be  abstracted,  and  the  terms  themselves  < 
to  be  traced  through   all  their  subsequent  dealings  i 
assignments,  for  the  purpose  of  showing  in  whom  they  ' 
actually  vested  at  the  time  they  became  subject  to  1 
operation  of  the  act  above  alluded  to.    And  where  r 
assignments  have  been  made  by  distinct  instruments  f 
the   deeds    of  conveyance,  they  should  form  a  sepi- 
abstract  from  that  containing  the  title  of  the  freehold  SMl 
reversion  upon  which  such  terms  were  attendant. 

4.  How  the  various  documents  should  be  set  otU, 

Documents  should  be  abstracted  according  to  the  prumtjllfl 
their  respective  dates."] — ^The  several  documents  by  whidi  w  I 
title  is  to  be  supported  should  be  abstracted  according  to tiit  I 
priority  of  their  respective  dates ;  and  where  there  are  tf» 
documents  of  tlie  same  date,  they  should  then  be  abstracted 
according  to  the  order  in  which  they  may  be  presumed  to 
have  been  executed ;  as,  for  example,  if  lands  were  convefii 
to  trustees  by  one  deed,  upon  trusts  declared  by  anooff 
deed  of  the  same  date,  the  deed  of  conveyance  to  the  trosteB 
is  the  one  which  ought  to  be  first  abstracted.    But  when 


.]  PBEPABATtOK  OP  ABSTRACT.  Ill 

te  parts  of  the  estate  are  held  under  diflferent  titles, 
he  course  of  each  separate  portion  must  be  traced 
tely,  until  the  ownersnip  of  the  whole  unites  in  the 
)ait7.  Thus,  for  instance,  if  there  be  three  estates, 
,  and  C,  all  held  under  different  titles  which  have  been 
ised  by  D.,  then  the  title  of  each  of  these  three  several 
}  must  be  traced  separately  as  long  as  they  remain 
i;  but  as  soon  as  they  become  consolidated  into  one 
y  the  conveyance  to  D.,  they  will  be  traced  together 
y  as  the  entire  property  continues  to  flow  on  m  the 
course.  The  like  observations  are  also  applicable  where 
ite  in  joint  tenancjr,  or  co-parcenary,  has  been  severed, 
he  whole  estate  unites  agam  in  one  common  title. 

ry  docHmeni  affecting  the  property  should  he  abstracted.} 
ry  document  that  can  in  any  way  affect  the  property 

be  abstracted,  for  a  vendor^s  sohcitor  renders  himseff 
ally  liable  if  he  keeps  back  any  document,  or  suppresses 
ciunbrance  by  which  the  true  nature  and  real  state  of 
le  may  be  revealed  {Amot  v.  Biscoe,  1  Ves.  sen.  96 ; 
1^^  V.  Locky  10  Ves.  437 ;  Bowles  v.  Stewart^  1  Sch. 

227 ;  1  Prest.  Abs.  39)  ;  so  that  it  will  be  necessary 
ice  ju«lgments,  and  all  other  subsisting  charges  upon 
Dperty. 

^acts  of  leaseholds.'] — ^Where  the  property  is  leasehold, 
Btract,  in  the  absence  of  some  express  stipulation  to 
itrary,  must,  as  we  have  previously  remarked,  disclose 
sor's  title ;  in  addition  to  which  the  original  lease,  and 
sne  assignments,  must  be  also  abstracted.  The  amount 
;,  and  b&  outgoings  must  be  set  out,  and  all  burden- 
tovenants  abstracted  very  ftdly,  but  common  covenants 
3  set  out  very  briefly. 

yads  of  copyholds,"] — In  making  out  an  abstract  of 
I  copyhold  property,  the  copies  of  court  roll,  which 
lie  title  of  a  copyholder,  must  be  set  out,  and  the  copies 
•t  roll  themselves  should  be  furnished  to  the  purchaser, 
T  to  give  him  an  opportunity  of  comparing  them  with 
itract.  x) 

is  declaring  the  uses  must  he  ahstracted.'] — All  the 
>y  which  the  uses  of  the  copyholds  are  declared  must 
aracted,  as  also  the  date  of  every  surrender  and  admit- 
and  by  whom  and  to  whom  they  were  respectively 

l2 
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Particular  manorial  custonu  must  be  set  ottf.]— Anj  pi 
cular  manorial  customs  affecting  the  copj^hold  prppertj  i 
be  mentioned ;  and  where  any  estate  tau  has  been  bai 
the  mode  in  which  it  was  done  should  be  stated,  for 
purpose  of  showing  that  all  the  customary  formalities  1 
been  duly  complied  witli ;  and  agreements  which  in  toy 
affect  the  eqmtable  title  should  idso  be  shown:  (1  F 
Abs.  204.) 

Where  copyholde  have  been  devised,  it  should  he  i 
whether  there  was  a  previous  surrender,'^ — ^Whenever  ( 
hold  property  has  been  devised  by  will,  it  should  be  i 
whether  or  not  there  was  any  preyious  surrender  to  tb 
of  the  will.  And  it  may  be  proper  here  to  remark, 
although,  since  the  statute  55  Geo.  3,  c.  192,  a  snrren 
no  longer  necessary  to  give  yalidity  to  a  will,  it  miut  i 
same  time  be  borne  in  mind  that  that  act  is  onlyprosp 
in  its  operation. 

How  the  several  clauses  should  he  set  out  in  the  abs 
— ^In  order  that  the  yarious  clauses  may  the  more  i 
catch  the  reader's  eye,  it  has  long  been  the  practice  1 
tin^ish  the  different  parts  of  the  abstracted  docmnc 
setting  them  out  withm  margins  varying  from  each  o 
breadth ;  hence  an  ordinary  abstract  has  commonly: 
five  marginal  spaces.  In  the  outer  space  or  margin 
the  date  of  the  instrument,  and  sometimes  the  amounl 
stamp,  is  inserted.  In  the  first  inner  space,  or  mar^ 
title  of  the  document,  as,  '*  Indenture  of  Feofl&ne 
^*  Indentures  of  Lease  and  Belease,"  with  the  nan 
additions  of  the  conveying  parties,  are  set  out ;  the 
contained  in  the  instruments  are  commonly  set  out 
the  second  marginal  space ;  the  testatum,  or  witnessii 
in  the  first ;  the  granting  part  sometimes  in  the  seco 
at  others  in  the  third ;  the  parcels  in  the  fourth, 
general  words  in  the  fifth ;  the  habendum  in  the  seo 
declaration  of  uses  (if  any)  in  the  third ;  the  trusts  oi 
(if  any)  either  within  the  second  or  third  margin ;  t1 
nants  either  in  the  first  or  second  margins ;  and  th< 
noticing  the  execution,  attestation,  and  indorsei 
receipt  of  purchase  money,  within  the  fourth  or  fifth  i 

No  precise  rule  laid  dovm  as  to  the  manner  in  v 
clauses  are  to  be  set  out."] — ^There  is  not,  however,  an; 
rule  laid  down  as  to  the  manner  in  which  the  severs 
are  to  be  set  out ;  the  chief  object  of  the  whole  arra 
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king  to  enable  the  reader,  at  a  nngle  glance,  to  discover 
ai)r  pturticnlar  portion  of  the  abstracted  documents ;  a  method 
wtitOk  materially  assists  the  investigation  of  a  lengthy  abstract, 
^ibere  it  frequently  becomes  necessary  to  refer  backwards 
ad  finrwards  from  one  part  of  it  to  another. 

Wills,  how  umaUy  abstracted,"] — Wills  are  commonly  set 
out  within  the  inner  margin,  but  there  is  this  objection  to 
tiie  arrangement,  viz.,  &at  few  instruments  call  for  such 
frequent  or  lengthj  marginal  remarks  from  the  peruser  of 
SB  abstract  as  a  will  does,  on  account  of  the  various  objects 
it  so  often  embraces,  as  also  from  the  inartificial  manner  in 
whkh  instruments  of  this  kind  are  sometimes  penned ;  and 
lenoe  it  occafflonally  happens  that  the  marginal  remarks  of 
teunsel,  or  whoever  else  peruses  the  abstract,  are  too  volu- 
UBOUS  to  be  contiuned  m  the  outer  marginal  space  that 
hu  been  left  unwritten  on,  and  are  consequently  obli^d  to 
be  extended  to  the  back  of  the  sheet,  or  carried  on  m  the 
nargin  of  the  next,  instead  of  being  placed,  as  they  ought 
to  be,  as  near  as  possible  to  the  particular  clause  to  which 
tiiey  relate. 

Ads  of  Parliament;  chirographs  offines^  and  exempHJica' 
turns  of  recoveries;  matters  of  fact,  ^.] — Acts  of  Parliament, 
as  also  chirographs  of  fines,  and  exemplifications  of  reco- 
veries, are  usually  set  out  within  the  first  margin ;  as  are 
abo  most  matters  of  fact,  which  in  any  way  concern  the  title, 
as  births,  marriages,  deaths,  descents,  failure  of  issue,  or  the 
Eke.  In  abstracting  an  act  of  Parliament  the  date  of  the 
njal  assent  must  now  be  stated. 

5,  Deeds,  how  to  be  abstracted. 

As  to  the  date,  and  names  and  description  of  parties."] — In 
abstracting  a  deed,  the  date  and  title  of  the  deed  are  first  set 
oat,  with  the  names  of  the  parties,  who  should  be  described 
hj  their  Christian  and  surname  additions,  and  places  of 
abode,  in  the  same  manner  as  in  the  abstracted  deed,  as  also 
any  character  they  may  in  such  deed  be  described  as  filling ; 
as  heir,  executor,  trustee,  &c.  This,  indeed,  is  sometimes 
done,  even  when  the  parties  are  not  described  in  the  deed  as 
iaimg  any  of  the  above  characters ;  but  under  the  latter 
circumstances,  the  additional  description  should  be  inserted 
within  brackets,  in  order  to  show  that  the  parties  were  not 
80  described  in  the  abstracted  deed. 
L  3 
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Haw  the  mawuM  and deseriptum  ofparHeM  shoMhemai 
— In  order  the  more  readily  to  catch  the  eye  in  refen 
backwards  and  forwards  to  seyeral  parts  of  the  abstrad 
is  a  great  assistance,  particularly  where  the  parties  to  a  d 
are  numerous,  to  arrange  them  m  different  lines,  as  sugge 
by  Mr.  Preston,  viz : 

Between 

A.  B.,  of  the  first  part. 
C.  D.,  of  the  second  part. 
E.  F.  and  G.  H.,  of  the  third  part. 
I.  K.,  L.  M.,  and  M.  N.,  of  the  fourth  part. 
&c.  &c. 

And  thus,  at  a  single  glance,  it  will  be  seen  whether  o 
a  particular  person  is  named  as  a  party  to  a  deed,  whi 
not  done  so  easily  where  a  number  of  parties,  with 
additions  and  descriptions,  are  all  arranged  together  in 
order,  filling  up  the  whole  space  within  the  outer  mar{ 
the  abstract. 

Amount  of  stamp  duties^  how  to  be  ahstrcu^ed,'] — ^The  an 
of  the  stamps  impressed  upon  the  various  documents  < 
to  be  set  out  in  the  outer  margin,  inmiediately  beneal 
date. 

As  to  the  recitals,'] — The  recitals  should  be  set  out 
order  in  which  they  respectively  occur  in  the  abstracted 
and  should  be  abstracted  with  sufiident  fulness  to  e: 
their  whole  purport ;  but  when  this  has  been  once  d( 
will  be  sufficient,  whenever  it  again  becomes  necess 
notice  such  recitals,  to  state  simply  the  name  and  date 
recited  instrument  (e.g.):  "  Reciting  the  before-abst 
indentures  of  lease  and  release  of  the  20th  and  21st  d 
October,  1803  ;  Also  reciting  the  before-abstracted 
ture  of  the  1st  day  of  December,  1804,'*  &c.  &c. 

The  testatum  clause.'] — ^The  testatum,  or  witnessing 
should  state  nature  of  consideration ;  and  where  it  c 
of  money,  which  is  required  to  be  paid  in  any  par 
manner — as  in  pursuance  of  the  terms  of  any  trust  or 
for  instance — then  that  part  of  the  deed  which  poii 
such  particular  mode  of  application  should  be  fully  abst 
for  the  purpose  of  showing  that  all  the  necessary  re< 
have  been  duljr  complied  with :  ^1  Prest.  Abs.  87.) 
the  consideration  is  merely  a  nommal  one,  as  5«.,  or  a} 
corn,  or  the  like,  such  consideration  should  be  shortly 


I 
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Grtmtn^  ckaueJ] — The  srantiDg  danse  shonld  contaiii 
Cferj  word  of  conveyance  l£at  is  employed  there  for  that 
purpose,  as,  **  grant,  bargain,  sell,  alien,  release,  convey, 
iit^,  and  confirm,"  or  whatever  other  terms  may  have  been 
ised,  and  not  simply  their  effect  and  operation.  But  where 
the  instrument  spef^  both  in  the  past  and  present  tense,  it 
will  be  unnecessary  to  repeat  the  operative  words. 

Where  there  are  distinct  grantifig  clauses,  each  should  be 
abstracted  eiccording  to  its  order  in  the  deedJ] — ^If  there  are 
distmct  granting  clauses,  each  clause  should  be  abstracted 
according  to  its  order  in  the  deed :  (1  Prest.  Abs.  75.) 

Where  parties  convey  in  aaiy  particular  manner^  it  must  be 
m  stated."] — ^And  where  the  conveyance  is  made  at  the  request 
or  by  the  direction  of  any  particular  person,  or  where  a 
party  is  mentioned  to  have  conveyed  as  heir,  executor, 
trostee,  &c.,  it  should  be  so  stated. 

Where  parties  convey  by  appointment,  power  should  be  re- 
ferred  to.  J — So,  where  a  party  conveys  in  execution  of  a 
power,  the  reference  to  the  power  should  be  inserted,  together 
with  the  prescribed  mode  in  which  it  is  directed  to  be  exer- 
cised ;  as,  where  the  instrument  requires  to  be  executed  in 
tte  iM-esence  of  one  or  more  credible  witnesses,  and  has  been 
eieoited  accordingly,  it  should  be  so  stated. 

Parcels.'] — ^The  parcels,  as  we  have  already  noticed  (ante, 
f,  115),  are  sometunes  set  out  in  the  heading  of  the  abstract ; 
Mt  where  this  does  not  occur,  they  should  be  copied  out 
terbatim  from  the  first  abstracted  deed  ;  and  where  the  de- 
scription is  not  varied  in  the  subsequent  instruments,  it  will 
be  sufficient  to  refer  to  them  briefly,  as,  *^  all  before-abstracted 
premises.^'  But  where  the  description  has  been  afi;erwards 
vuied,  such  variation  should  always  be  noticed:  (1  Prest. 
Abs.  81,  83,  84.) 

Exceptions.] — All  exceptions  reserved  by  the  abstracted 
deed  should  be  set  out  verbatim  in  the  same  margin,  in  the 
order  in  which  they  occur,  immediately  following  the  parcels. 

How  habendum  clause  should  be  abstracted!]  — In  abstracting 
tiie  habendum  clause  the  first  three  words  of  it  are  omitted, 
and  it  commences  with  the  words,  ^'  To  hold,"  &c. ;  but  the 
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words  of  limitation  ought  to  be  inserted  verbattm^  jai 
thej  occur  in  the  abstracted  deed ;  as,  for  example,— 

"  To  HOLD  the  said  premises,  with  their  appurtenaoM 
unto  the  said  A.  B.  and  his  heirs  [or  heirs  and  asagDiii 
the  case  may  be],  to  the  only  proper  use  and  behoof  oil 
said  A.  B.,  his  heirs  or  assigns,  for  ever  ;^* 

^^  To  Hoij>,  &c.,  unto  and  to  the  use  of  the  said  A  B^  J 
heirs  and  assigns  for  ever  ;'* 

and  not  simply  inserting  the  e£^t  and  operation  d\ 
above-mentioned  expressions. 

How  limitations  to  uses  to  bar  dower  should  be  abstradi 
— ^Where  the  premises  have  been  limited  to  uses  to 
dower,  the  limitations  should  be  recited  with  sufficient  fblni 
to  show  the  particular  mode  in  which  those  limitationfl ' 
been  penned,  and  it  will  be  incorrect  to  state  simpl]^,  is 
sometimes  done,  that  the  conveyance  was  to  *'  A.  B.  in  ftl 
or  to  ^*  A.  B.  and  his  heirs,^'  to  the  usual  uses  to  bar  doff 
for  there  are  several  minute  forms  of  uses  to  bar  dovl 
varying  from  each  other  in  some  essential  particulars,  i 
for  instance,  the  mode  of  executing  the  power  of  appomtnu 
reserved  to  the  purchaser,  which  is  sometimes  directed  to 
attested  by  a  certain  number  of  witnesses ;  sometimes  to 
executed  by  any  deed  or  instrument  in  writing ;  sometii 
power  to  appoint  by  will  is  given,  at  others  omitted,  I 
sometimes  is  confined  to  a  deed  only,  and  no  parded 
number  of  witnesses  are  prescribed ;    so  that,  under  f 
general  terms  above  alluded  to,  it  would  be  impossible 
any.  one  to  know  precisely  what  the  exact  uses  were,  wl 
becomes  very  important  in  a  title  which  depends  upon  ti 
validity  of  any  appointment  made  under  the  power,  yhk 
would  be  ineffective  if  the  terms  of  such  power  have  M 
been  duly  complied  with ;   as,  where  it  requires  that  tUJ 
instrument  of  appointment  shall  be  attested  by  two  witneaMll 
which  turns  out  to  have  been  attested  by  one  witness  oo^*. 

Habendum  clauses^  where  there  are  several^  how  to  be  d' 
stracted.'] — If  the  abstracted  deed  contains  several  habendoi 
clauses,  then  each  of  these  must  be  set  out  in  the  abstitol 
according  to  the  respective  order  in  which  it  stands  in  til 
deed. 

As  to  the  reddendum  clause.'] — Where  there  is  a  reddeodd 
clause,  it  may  be  abstracted  shortly,  unless  the  rent  is  mai 
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piyable  in  any  particular  manner ;  but  in  the  latter  case,  the 
aanner  in  which  it  is  payable  should  be  fully  stated :  (I  Prest. 
Ahi.  101.) 

fipdicd  observations  upon  ahstracHng  the  declaration  of 
tM.]~~It  requires  both  judgment  and  skill  to  abstract  the 
dause  of  declaration  of  uses,  where  it  contains  anjkind  of 

rial  limitations,  in  order,  on  the  one  hand,  to  avoid  loading 
abstract  with  unnecessary  verbosity,  as  on  the  other,  to 
«nit  nothing  really  essential  to  the  elucidation  of  the  title. 
a  the  instance  of  estates  tail,  for  example,  the  precbe  words 
a  limitation  creating  the  first  estate  tail,  as  also  of  any  estate 
wupen  the  barring  of  which  the  title  depends,  should  be 
nDy  abstracted,  whilst  at  the  same  time  the  remainders,  if 
•yi  which  have  been  barred,  may  be  simply  stated  as  such. 

^VwMe  mrds  should  he  dbatracted  where  untechnical  ex- 


.^^,  ore  made  use  ofJ] — In  all  cases  where  the  strict 
Jj™cal  words  of  limitation  have  not  been  used,  or  an  estate 
•™y  •nses  by  implication,  the  precise  words  should  be 
JJPjM  verbaUm  in  the  abstract,  and  this  notwithstanding  no 
«w  whatever  exists  as  to  their  legal  effect  and  operation. 

How  trusts  or  powers  should  be  abstracted,']—Wheiker 
■][J^^' Powers  should  be  fully  or  concisely  abstracted,  will 

have  arisen,  or 
3  exercised.    If 

,  — J abstracted  fully,  as 

*■*  ^  powers,  where  they  have  been,  or  are  intended  to 
fctjctedon;  but  if  such  trusts  have  never  arisen,  or,  after 
™y  jrisen,  have  been  afterwards  effectually  defeated ;  as, 
"*^  ^  were  only  to  take  effect  in  the  absence  of  the 
2*°*  of  a  power  of  appointment,  which  appointment  has 
■«D  wtually  made ;  or  if  powers  have  not  oeen  exercised, 
•"*  barred,  released,  or  extinguished,  or  incapable  of 
I™^  effect,  or  are  in  their  nature  immaterial  to  tne  title, 
*  ^  be  sufficient,  instead  of  abstracting  such  trusts  or 
P**cn  at  length,  simply  to  refer  to  them :  ( 1  Prest.  Abs.  151.) 

J^ww  of  indemnity  to  purchasers,  how  to  be  abstracted,'] — 
''w  trusts  or  powers  of  sale  have  been  carried  out  and 
P^CDted,  the  clauses  (providing  there  be  any  such  in  the 
•^ent)  exonerating  the  purchaser  from  seeing  to  the 
wcatioo  of  the  purchase  money,  or  from  inquiring  into 
■6  necessity  or  expediency  of  the  sale,  or  the  performance 
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of  any  act  or  condition  precedent  or  concurre 
sale,  should  be  abstracted  rather  fully:  (1  Prest. 

ProvUo  for  redemption^] — ^When  the  abstra 
ment  is  a  mortgage,  the  proviso  for  redemptio 
fully  abstracteo,  and  where  any  time  or  place  oJ 
appointed,  it  should  be  so  stated. 

For  ceseor  of  ternuJ] — Provisoes  for  the  cess 
when  any  such  occur,  in  the  abstracted  deed,  si 
be  abstracted;  and  where  they  are  consider 
operation  should  be  abstracted  more  fully  tha 
done :  (1  Prest.  Abs.  143.) 

Usual  covenants  should  be  abstracted  briefly,'] 
covenants  in  deeds  may  be  abstracted  very  bi 
example,  ^^  covenants  from  vendor  that  he 'was  s 
that  ne  has  good  right  to  convey ;  for  quiet 
freedom  from  incumbrances,  and  for  frirther  assi 

Special  covenants  should  be  JuR^  abstracted.]- 
the  abstracted  instrument  contams  any  covei 
unusual  or  a  special  nature,  they  should  be  abst 
and  the  whole  terms  clearly  set  out,  so  that 
cannot  possibly  be  misled  by  them. 

How  attestations  and  memorandum  ofreceij>t  cl 
be  abstracted,] — With  respect  to  the  attestation 
randum  of  receipt  clauses,  it  should  be  stated  by 
the  deed  is  executed,  and  if  any  one  or  more  nam 
omitted  to  do  so,  that  fact  should  be  mentioned, 
of  this  kind  frequently  occur  where  a  dower  trust 
named  as  a  party  to  the  conveyance,  whose  actual ' 
not  being  essential  to  pass  the  whole  estate  and 
tended  to  be  thereby  conveyed,  is  often  unatten( 
however  immaterial  his  concurrence  may  be,  th< 
non-execution  must,  nevertheless,  be  noticed 
fiwt  in  any  way  connected  with  the  title  shoul 
precisely  as  it  occurs.  For  the  same  reason,  thei 
mstrument  abstracted  has  been  executed  in  an 
manner,  it  ought  to  appear  on  the  abstract  to 
executed  accordingly.  For  example,  where  a 
been  exercised  in  pursuance  of  some  specific 
imposed  by  the  instrument  creating  it,  toe  part 
of  execution  should  be  stated,  in  order  to  8h( 
terms  of  the  power  have  been  strictly  complied 
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iliere  any  act  or  thing  is  rec[uired  to  be  done  beyond  the 
■mple  act  of  sealing  and  delivering  the  deed ;  as  hvery  of  a 
aosin  upon  a  feomnent,  or  enrolment  upon  a  deed  of 
bngain  and  sale,  or  a  disentailing  deed,  or  where  some  act 
Biequired  to  be  done  to  give  validity  to  the  assurance,  as 
&e  acknowledgment  of  a  married  woman  under  the  Fine 
aid  Kecoveries  Substitution  Act  (3  &  4  WilL  4,  c.  74),  such 
of  &ose  facts  as  have  taken  place  should  always  be  men- 
tkmed.  Nor,  indeed,  will  simply  doing  this  be  sufficient  in 
all  eases,  for  in  some  of  them,  at  least,  as  bargains  and  sales, 
or  disentailing  deeds  requiring  enrolment  within  six  months 
ifter  execution,  the  time  at  which  the  acts  were  performed 
mst  be  also  stated  ;  and  if  lands  lie  in  a  register  county, 
and  the  deeds  or  other  assurances  have  been  di3y  registered, 
Ik  ^ould  be  so  stated. 


Infeoffments  manner  in  which  livery  of  seisin  wa^  given  must 
he  mentianed.'] — ^In  the  instance  of  a  feojQ^ent,  the  maimer 
11  which  livery  of  seisin  was  given  or  received,  as  by 
attorney,  or  with  the  consent  of  the  tenants,  where  the 
kods  are  on  lease,  as  the  case  may  be,  ou^ht  to  be  indorsed 
4m  the  deed ;  and  if  this  has  been  done  it  should  so  appear 
mib.e  abstract.  And  in  this,  and  in  fact  in  every  other 
case  where  a  deed  has  been  executed  by  attorney,  it  will 
Dot  be  enough  merely  to  mention  that  fact,  but  the  power 
flf  attorney  itself  should  be  abstracted,  though  this  may  be 
dooe  very  briefly. 

As  to  memorandum  of  receipt  of  purchase  money."] — To  the 
attestation  there  shoidd  be  annexed  a  memorandum  that 
tfce  receipt  of  the  consideration  money  is  indorsed,  and  if 
ajgned  and  witnessed  according  to  the  modem  practice  now 
lUTersally  adopted,  those  facts  should  also  be  mentioned  : 
{Boimtree  v.  Jacobs,  2  Taunt.  141 ;  1  Prest.  Abs.  72.) 

As  to  attendant  terms."] — We  have  already  noticed  that 
although  attendant  terms  have  by  a  recent  enactment  (8  &  9 
Tict  c.  112),  been  directed  to  cease,  it  is  still  necessary  to 
Aow  the  creation  and  subsequent  dealings  with  the  term 
iwm  to  the  time  it  became  subject  to  the  operation  of  this 
aei;  in  so  doing,  that  portion  of  the  instrument  by  which 
the  term  is  created  should  be  recited  rather  fully,  but  the 
■esne  assignments  may  be  very  briefly  recited :  (1  Prest. 
iba.  25.) 
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6.  WiOs. 

WiOs,  how  to  be  absiracted.^—The  date  of  the  will  ife 
and  not  the  time  at  which  it  is  proved,  should  he  set  o| 
site  to  the  commencement  of  the  will  in  the  outer  nuurgi 
the  abstract. 

Should  be  abstracted  more  /tdly  than  a  deed^y-k 
should  alwa}r8  be  abstracted  more  fully  than  a  deed,  ande 
term  or  expression  that  can  in  any  way  affect  the  prei 
should  be  abstracted. 

Words  of  limitation  should  be  set  out,"] — ^All  words  of 
tation  by  which  the  several  estates  under  the  will,  so  i 
the  same  in  any  way  relate  to  the  abstracted  premises,  si 
always  be  set  out.  and  not  simply  their  effect  stated ;  an 
the  more  particularly  when  any  untechnical  expressions 
been  used. 

How  conditions  and  provisoes  should  be  abstracted,] 
conditions  and  provisoes  of  modification,  and  every  s; 
matter  the  will  contains  respecting  the  abstracted  prei 
should  be  stated  with  clearness  and  accuracy. 

Where  the  property  is  charged  with  the  payment  of 
and  legacies,]  —  But  where  the  property  is  devised 
trust  to  pay  debts  and  legacies,  or  other  charges,  it  w 
then  be  necessary  to  set  out  and  specify  the  legacies ;  Ih 
where  real  estate  is  charged  with  the  payment  of  debl 
devisee  may  always  sell  in  order  to  pay  them ;  and 
such  debts  are  specified  and  scheduled,  the  purck 
exonerated  from  seeing  to  the  application  of  his  pu 
money  (3  Prest.  Abs.  360),  but  if  such  debts  be  scJie 
or  even  specifically  mentioned  in  the  will,  the  purchas 
be  responsible  for  the  application  of  the  purchase  i 
and  must  see  that  it  is  applied  in  liquidation  of 
charges,  unless  the  will  should  contain  an  express  ' 
which  all  well- drawn  wills  do,  exonerating  purchasei 
seeing  to  the  application  of  their  purchase  moneys. 

Purchaser  exonerated  from  seeing  to  the  appUca 
purchase  moneys  upon  a  sale  of  leaseholds.'] — Neither^ 
rule  requiring  a  purchaser  of  real  estate  to  see  to  th< 
cation  of  his  purchase  money,  where  the  property  is  i 
the  purpose  of  paying  specified  debts,  apply  to  the 
leasehold  property  sold  by  executors  in  tnat  charact 
being  by  law  intrusted  with  a  power  of  converti 
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pononal  estate  of  their  testator  into  money  for  the  purpose 
if  pajing  his  debts,  the  application  of  whi(m  a  purchaser  has 
ao light  to  interfere  with ;  consequently,  from  actual  neces- 
itjjf  as  well  as  in  common  justice,  he  is  exonerated  from 
MBDg  how  it  is  laid  out,  beyond  the  liquidation  of  those 
cbaiges  upon  the  property  which  are  independent  of  the 
«31,  as  mortgages  or  other  charges  thereon  anterior  to  the 
mD:  (Butl.  note  to  1  Ins.  290;  3  Prest.  Abs.  259,  260.) 

Probate  of  wiU."} — The  &ct  of  probate  should  be  set  out 
1^  the  foot  of  the  will,  stating  tho  court  in  which  it  was 
inrred,  and  by  whom ;  as  also  the  day  of  the  month  and 
)Mr  in  which  such  probate  was  obtained. 

Where  executors  heme  declined  to  ac/.]— In  case  any  of  the 
oecutors  have  renounced,  or  declined  to  prove  the  will, 
liie  &cts  must  be  stated  accordingly ;  and  if  such  renuncia- 
tion was  made  by  deed  or  any  other  instrument,  it  will  be 
leeessary  that  such  deed  or  instrument  of  renunciation 
Aoold  be  abstracted. 

Where  the  lands  lie  in  a  register  covnty.'] — If  the  devised 
kods  lie  within  a  registered  county,  and  the  will  has  been 
Itgistered,  the  fact  of  registration  should  be  stated : 
(1  Prest.  Abs.  182,  185.) 

7.  Acts  of  Parliament^  fines  and  recoveries^  and  matter  of 
fact  concerning  the  tide. 

Ads  of  Parliament.'] — ^Where  there  is  any  private  act  of 
Pnliament  relating  to  the  title,  the  usual  practice  is  to  make 
tfery  short  abstract  of  it ;  in  fact,  little  more  than  merely 
icfernng  to  the  act  itself,  the  printed  form  of  which  should 
always  be  forwarded  with  the  abstract. 

Fines  and  recoveries."] — In  abstracting  fines  and  recoveries, 
fte  practice  is  to  set  out  in  the  outer  margin  the  term,  and 
tbe  reign  of  the  king  or  queen  for  the  time  being  in  which 
they  were  levied  or  suffered,  as  "Hilary  Term,  40  Geo.  3," 
intead  of  the  day  of  the  month  and  year  in  which  those 
tnrances  were  made. 

Pines^  how  to  be  abstracted.] — In  the  case  of  a  fine,  the 

abstract  should  specify  what  particular  kind  of  fine  it  was, 

ai  Mr  cognizance  de  droit  come  ceo^  &c.,  or  sur  concessit^  or 

Hherwise,  as  the  case  may  be ;  it  should  also  contain  the 

[p.  c]  M 
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2axn^  -.1  parses-  ^^.-  -Knnzcr.  tTOimzees.  w  abo  the  .^ 
v~:rxr.cii  .t  'iif  pakr:f=L*.  -vicii  '.IS  Local  smadoiLr  m  predidy  ..^ 
:^^  4anie  vznu  u  'Jjk  iiame  ars  fee  onx  in  ch.«  fine  itaelf. 

E^mpiijuaatm   if  ^Kor'fry.l — la    abecracting  ihe  «-  j 

»aiCLldi!:Lr.«:ii  :t  x  T^TCr^-^-irr.  -uiie  namiea  ot  she  demandant,  5 

tr;::mt.  1^  TCGi:^^^.  ini  :iie  'ji.vrse  and  order  m  wUch  ' 

ri;»?7  Tr-*r»  rwpfh-^v-ij  viTitf-ie'i.  a^  al^o  ail  die  parcela,  with  ' 

c^ttir  '.•>:al  ie»-  rlptions.  i^  v*:!!  u  the  time  at  which  the  '* 
vrlt  :f  iK^edn,  w:i«  nstarrukbW.  ami  wsain  delivered  ihoold  > 
be  iH  inaerted- 

Juigmenta.l — I:  wa^  zKt  ftrrmerly  the  commoa  practice  to  ' 
ao'trioi  j-nijmer.ts.  and  aotwiihAandinz  the  obeervation  of 
Lort  Kenyoi  in  RickartU  v.  jBortoa  (1  Esp.  X.  P.  C.  217), 

that   an   abstract   ocght    to    mentioa    eveiy   incnmbnuiGd  '; 

whatever  a^ecting  an  estate  apon  which  anj  secant j  was  to  " 

be  placed,  and  «hijckld  therefore  contain  an  account  of  eTerf  ^ 

j-jd<nnent  by  whii^h  the  estate  was  a&cted,  hi:»  opinion  wif  ' 

Lot'aiiopteii  by  the  prctV^sion  so  long  as  judgment!  ooo-  s 

tinued  to  be  a  mere  general  lien  on  the  land.     But  ever  ; 

aince  the  statute  1  &  2  Vict.  c.  110,  has  made  judgments  an  *. 

actual  charge  upon  the  lands,  it  has  become  neceanoy,  and  ^ 

l^een  the  usual  practice  tor  the  vendor's  solicitor  to  abstract  " 

them  in  the  same  manner  as   any  other  charge  upon  the  ^ 

property,  •  '. 

Decreet  and  decretal  orders.'] — Decrees  or  decretal  orders,  -: 

where   they  affect   the   property  in   any  way,  should   be  ^ 

abstracted,  and  wherever  there  has  been  any  reference  to  : 

the  Master  upon  any  point  relating  to  the  title,  his  report,  .: 

together  with  the  order  or  decree  thereupon,  should  be  • 
stated. 

Administration,'] — Where  letters  of  administration  have 
been  granted,  the  date  should  be  set  out  in  the  usual  way  in    ■ 
the  margin,  and  it  should  be  mentioned  whether  they  were 
general  or  s]>ecial,  as  also  the  name  of  the  court  out  of 
which  they  were  obtained,  and  to  whom  granted. 

Proceedings  in  banhruptci/.] — In  abstracting  a  commission 
or  fiut  in  bankruptcy,  prior  to  the  statute  1  &  2  Will.  4, 
t..  l>6,  it  wns  rc([ui8itc  to  abstract  the  commission,  com- 
niouolng  with  the  date,  which  was  inserted  in  the  usual 
milliner  in  the  outer  margin,  and  then  setting  out  the  com- 
*  niissiuu,  or  fiut,  and  the  names  of  the  commissioners,  with 
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Ik  danse  o£  quorum^  in  order  that  it  might  be  seen  whether 
Ae  oommissioners  have  duly  exercised  their  authority,  as 
also  the  deed  of  bar^in  and  sale  of  the  commissioners: 
(1  Prest.  Abs.  166.)  But  as  the  property  of  the  bankrupt 
— 1  the  passing  of  the  act  above  alluded  to  vests  in  the 
Qees  without  any  other  conveyance,  the  recital  of  the 
Qg,  and  act  of  bankruptcy,  as  also  the  appointment  of 
Ifce  assignees,  in  all  cases  where  the  bankruptcy  has  been 
tobsequent  to  the  act's  coming  into  operation,  should  be  set 
oat  rather  fully ;  although  this  will  be  less  essential  where 
the  bankrupt  hnnself  has  concurred  in  the  conveyance,  as  in 
tiiat  case  he  would  be  estopped  from  disputing  auy  of  the 
•bove  facts. 

Intolvency,'] — ^When  the  latle  is  traced  through  an  insol- 
Tent,  if  the  proceeding  were  prior  to  the  statute  1  &  2  Vict. 
t,  110,  the  time  of  the  presenting  and  filing  of  the  petition 
hj  the  insolvent,  the  conveyance  and  assignment  oy  such 
pcorisional  assignee  to  the  creditor's  assignee  must  be  set 
out  in  the  abstract ;  and  all  these  assurances,  which  are 
filed  (^record  in  the  court,  must  be  authenticated  by  a  copy 
of  sndi  record  made  upon  parchment,  under  the  seal  of  tne 
court:  (Stat.  7  Greo.  4,  c.  57,  ss.  11,  19.)  If  the  proceedings 
irere  subsequent  to  the  statute  1  &  2  Vict.  c.  110,  the  order 
Buide  under  the  last-mentioned  act,  duly  entered  upon 
record  of  the  petition  of  the  insolvent,  or  upon  the  petition 
of  an  execution  creditor,  vesting  the  estate  and  enects  of 
the  insolvent  in  the  provisional  assignee,  and  likewise  the 
order  appointing  the  creditor's  assignee,  must  be  set  out  in 
tiie  abstract,  and  also  verified  by  such  certified  copy  written 
out  upon  parchment,  under  the  seal  of  the  court.  And 
where  any  conveyance  of  an  insolvent  would  require  to  be 
registered,  in  that  case,  as  the  certified  copy  should  be 
roistered  in  the  same  manner  as  an  ordinary  conveyance, 
tiie  fiict  of  registration  should  be  mentioned  in  the  abstract. 

At  to  proceedings  in  insolvency  under  statute  5  &  6  Vict, 
e.  116.] — If  the  proceedings  are  under  the  act  5  &  6  Vict, 
c.  116,  which  authorizes  the  Court  of  Bankruptcy  tc 
idnunister  relief  to  insolvent  debtors  at  large,  the  abstract 
AoM  set  out  the  insolvent's  petition  for  protection  from 
process,  the  nomination  by  the  commission  of  the  official 
aangnee,  and  then  the  final  order  made  by  the  commissioner 
for  the  protection  of  the  person  of  the  insolvent  from  all 
process,  and  for  the  vesting  of  his  estate  and  effects  in  the 
official  and  creditor's  assignees.  As  this  act  requires  a 
M  2 
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meeting  <^ihe  creditors  to  be  called  before  the  aangneai 
fell  the  real  estate,  the  fiict  of  the  meetiDg  haYingbeeQU 
and  the  resolution  of  the  creditors  approvinff  and  dbcei 
the  sale,  ooffht  also  to  appear  upon  the  abstract:  (Si 
botham  r.  Barrhigtonj  4  Beav.  110;  Wr^kt  y.Mtad 
ib.  512.) 

Matters  o^/a<^.]— Matters  of  fiu^  such  as  msrriif 
births,  and  deaths,  should  be  inserted  in  the  order  inih 
they  occur,  and  the  certificates,  if  any,  by  which  BuAfl 
are  authenticated,  with  the  respective  dates,  must  lift 
set  out  in  the  abstract. 

Descents.'^ — Descents  should  be  proved  by  an  anA 
ticated  pedigree  containing  the  names  of  the  parties,  > 
the  dates  of  their  births,  marriages,  and  deaths,  as  ak( 
the  respective  ages  at  which  each  of  them  died  ;  all  of  il 
facts  should  be  copied  verbatim.  It  is  also  a  usual  andi 
proper  practice  to  insert  the  name  of  the.  particular  jf 
or  place  at  which  each  of  the  deceased  parties  was  bum 

Seisin,'] — In  the  above,  as  in  every  other  case  where 
important  to  show  seisin  in  any  of  the  parties,  extracts: 
ancient  leases,  or  land  tax,  or  poor  rate  assessments,  or 
other  evidence  of  ownership  as  can  be  produced,  sboul 
mentioned  in,  and  accompany  the  abstract,  for  the  pui 
of  showing  by  whom,  and  m  what  manner,  the  propert 
been  enjoyed. 

Cancellation^  alteration^  or  erasure  of  documents,']— ^i 
or  circumstance  whatever  connected  with  the  title  si 
be  omitted,  simply  because  such  fact  or  circumstance 
not  have  the  effect  of  invalidating  it.  Take,  for  exai 
the  case  of  a  cancellation  of  a  deed,  which,  notwithstsi 
any  fluctuation  of  opinion  that  may  formerly  have 
entertained  on  the  subject,  it  is  now  settled  will  not  i 
it,  or  restore  the  estate  to  the  former  proprietor :  {Ma^ 
V.  McCuUough,  Gilb.  Eq.  Cas.  253 ;  Doe  dem  Cowi 
Thomas,  9  B.  &  C.  288).  Still  a  fact  of  this  kind  < 
to  be  noticed  in  the  abstract.  Neither  must  a  disd 
be  withheld,  even  where  it  might  tend  to  prejudio 
title.  Hence,  if  an  alteration  or  erasure  has  been 
in  any  instrument  subsequent  to  its  execution,  that 
ought  to  be  mentioned,  together  with  all  the  circumst 
under  which  it  was  done,  and  more  particularly  f 
a  fraudulent  alteration  by  either  of  those  means,  if 
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the  person  liimself  taking  under  it,  would  vitiate  his 
rest  altogether.  It  was  indeed  fbrmerly  considered 
an  alteration,  erasure,  or  interlineation  would  avoid 
I  whole  instrument,  even  in  those  cases  where  it  was 
I  bj  a  stranger;  but  the  law  is  now  otherwise,  as  it  is 
dmdj  settled  that  no  alteration  made  by  a  stranger  will 
frarent  the  contents  of  an  instrument  mm  retaining  its 
•nginal  effect  and  operation,  where  it  can  be  plainly  shown 
"■hit  that  effect  and  operation  actually  was.  To  accom- 
I  fErii  this,  the  mutilated  instrument  maj  be  given  in  evidence 
'  ai&r  as  its  contents  appear,  and  extnnsic  evidence  will  be 
admitted  to  show  what  portions  have  been  altered  or 
oased,  as  also  the  words  contained  in  such  altered  or 
cnsed  parts ;  but  if^  for  want  of  such  evidence,  or  any 
Maen<7,  or  uncertainty  arising  out  of  it,  the  original 
iRiiitents  oi  the  instrument  cannot  be  ascertained,  then  the 
«Urale  would  become  applicable,  or  more  correctly  speaking, 
fte  mutilated  instrument  would  become  void  for  uncertainty : 

SFrest.  Abs.  156,  157.)  In  a  recent  case  {Doe  ex  dem 
ttkmm  ▼.  GatUtmare,  17  L.  T.  Rep.  74),  it  was  held  that 
aa  erasure  or  interlineation  appearing  on  the  face  of  a  deed 
ii  to  be  presumed,  unless  the  contrary  is  shown,  to  have 
lean  made  at  the  time  of  the  execution  of  the  deed. 

8.  Siatemefd  at  the  foot  of  (he  abstract 

Haw  ike  statement  at  the  foot  should  he  penned.'] — It  is  the 
proper,  although  by  no  means  the  general,  practice  to  state 
at  tne  end  or  root  of  the  abstract  whether  the  vendor  be 
Btmed  or  single,  and  if  married,  whether  his  marriage  took 
fitoe  prior  to  the  year  1834,  in  order  to  show  whether  or  in 
vkat  manner  his  wife^s  right  of  dower  may  have  attached  on 
Ihe  abstracted  premises.  The  abstract  should  likewise  be 
aooompanied  by  a  statement  of  all  matters  relative  to  the 
)tpl  diaracter  and  station  of  every  party  interested  in  the 
property  wliich  do  not  appear  on  the  face  of  the  abstract,  in 
arder  Uiat  the  peruser  of  it  maybe  enabled  to  ascertain  with 
predsion  everything  that  is  in  any  way  connected  with  the 
title,  and  to  point  out  the  best  mode  of  assurance  to  the 
pordiaser  without  the  necessity  of  calling  for  any  further 
mformation:  (1  Bart.  Prec.  XXXVU.) 

IL  Deuvbby  of  the  Abstract. 

Vendor's  solicitor  should  deliver  abstract  at  the  appointed 
fine.] — ^The  vendor's  solicitor,  whenever  any  particular  time 
M  3 
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18  appointed  for  the  deUreiy  of  the  abstnci,  ahoiiUtiba 
to  prepare  and  deliver  the  same  accordingly.    An  onH 
to  do  this  ironld  at  kw,  authorize  the  pmrduMor  to  i 
the  contract  (PaweU  y.  PUlett,  Gilb.  Sep.  188;  Bn 
Yaunf,  1  Esp.  N.  P.  C.  640);  and  in  equity,  alio,i 
time  18  made  part  of  the  essence  of  the  contract  (B«e 
TFoo^  1  Jac.&  Walk.  289;  Xeey  ▼.  2.Mdo,  3  Mer.  84);  1 
in  the  absence  of  a  stipulation  to  ther  latter  effect,  tkf 
chaser  will  not  be  released  from  his  contract  by  sock  ■ 
delivery,  if  he  neglects  to  apply  for  tiie  abstract  ^ridnj 
reasonable  time  msfore  the  day  appointed  for  its  deGv 
(Jones  Y,  Price,  3  Anstr.  942),  or  if,  upon  its  bong  A 
wards  tendered  to  him,  he  makes  no  objection  to  reotr* 
on  account  of  the  delay :  (Setun  y.  Slade,  7  Yei.266.) 
eyen  in  equity,  if  a  yendor  neglects  to  prepare  and  d( 
the  abstract  when  pressed  by  the  purcnaser  so  to  do,  i 
latter  will  be  entitled  to  avoid  the  contract  as  soon  as  i 
time  fixed  for  completion  is  elapsed :  (ib.) 

When  abgtract  thauld  be  delivered  where  no  time  ofddK0, 
is  appainted.'j^^Yen  where  no  precise  time  is  fixed  fori 
delivery  of  the  abstract,  it  ou^ht  to  be  delivered  in  i  ed 
venient  time,  although  what  hmit  is  to  be  so  considered  i 
involved  in  doubt;  the  best  and  safest  course,  tberefiii 
will  be  to  deliver  it  without  any  unnecessary  loss  of  time,! 
delay  on  the  one  side  will  form  a  reasonable  pretext  for  A 
same  line  of  conduct  on  the  other,  which,  m  ninety-sil 
cases  out  of  a  hundred,  will  be  either  more  or  less  prejadieM 
to  a  vendor*s  interests. 

Memorandum  of  time  of  delivery  should  be  mafe.]— Wh 
the  abstract  is  delivered,  a  memorandum  of  the  day  of  d 
month  and  year  of  such  delivery  should  be  immediately  noM 
by  the  party  making  such  delivery,  and  retained  hj  tl 
vendor^s  sohcitor,  for  the  purpose  of  assisting  the  part] 
memory  at  any  future  time,  in  case  it  should  become  neoi 
sary  to  prove  the  time  when  such  delivery  actually  to 


Purchaser's  solicitor  should  demand  abstract,  if  notdeUoei 
in  proper  time.'] — And  as,  on  the  one  hand,  a  vendor's  so 
citor  should  be  careful  to  deliver  the  abstract  in  pro| 
time,  so,  on  the  other,  the  purchaser's  solicitor  should 
equally  vigilant ;  and  whenever  a  time  is  specified  for  si 
delivery,  the  latter  should  make  a  point  of  demanding  it 
or  before  the  specified  day.    It  is  not  solely  incumbent 
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iffendor  to  more  by  makiiig  a  tender  of  the  abstract ;  it 
«■  tome  decree,  also,  incoiiiocait  on  a  purchaser's  solicitor 
tiiik  ftrit (OMut  T.  Homfray^  5  Yes.  283) ;  and  any  laches 
•  As  part  of  the  latter  to  do  this,  may  w)rd  ground  for 
'Mbduw  tiie  contract,  even  where  no  actual  time  is 
ipMuted  &r  the  delivery  of  the  abstract,  if  any  considerable 
M  has  heen  allowed  to  elapse  without  any  such  demand 
kimgbeeQmade:  (Harringtan  ▼.  Wheeler,  4  Ves.  686.) 

Vador  na^  he  compelled  tojundeh  an  abitracf] — Should 
afepdorrefase  or  neglect  to  deliver  an  abstract-,  a  court  of 
•J^wiU  compel  him  to  do  so ;  nor  will  a  vendor  be 
•wwed  to  substitute  a  delivery  of  the  deeds  themselves  in 
Aeylaceofan  abstract,  and  if  he  attempts  to  do  so,  the 
proaaer  should  immediately  return  the  deeds,  and  insist 
ipon  bang  supplied  with  a  proper  abstract  at  the  vendor's 
opewe:  (1  Prest.  Abs,  34.) 

C<nirse  purchaser's  solicitor  should  pursue  where  he  refuses 

k  receipe  abstract  for  non-^Uvery  in  jtroper  time.'] — If  a 

jwrchaser's  solicitor  is  desirous  of  relying  upon  the  non- 

amery  of  the  abstract  on  the  appointed  (&y,  or  if  no  day 

ks  been  named  within  a  reasonable  time  before  the  day 

hed  for  the  completion,  he  should  refuse  to  receive  it ;  or 

ifd  be  forwarded  to  him  in  such  a  manner,  or.  under  such 

ttfcomstaoces,  as  to  afford  him  no  opportunity  for  making 

neb  refusal,  he  .should  return  it,  unperuseu,  as  soon  as 

fMJble:  {Seton  v.  Slade,  7  Yes.  265.) 

How  to  act  where  willing  to  complete  contract,'] — Still,  if 
tfe  purchaser  should  be  willing  to  complete  the  purchase, 
proWded  it  can  be  done  at  the  appointed  time,  but  to 
neKmd  it  altogether  if  this  camiot  be  accomplished,  his 
olitdtor,  at  the  same  time  that  he  returns  the  unperused 
betract,  should  offer  to  receive  it  again,  yet  without  preju- 
iee  to  the  purchaser's  ri^ht  to  rescind  the  contract  if,  upon 
e  investigation  of  the  title,  it  should  be  discovered  that  it 
impossible  to  complete  the  contract  'within  the  time  ori- 
oally  appointed,  or  at  some  other  specified  period. 


in.  The  Pebusal  of  the  Abstract  bt  Purchaser's 
Solicitor, 

Oljeets  to  he  kept  in  view  in  the  perusal  of  an  abstract.] — 
lie  principal  objects  to  be  kept  in  view  in  perusing  an 
istract  of  title,  are — 
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1.  To  see  that  the  title  is  carried  back  Boffidently  i 

2.  To  discoTer  the  legal  operation  of  the  Tarious  iss 
ments,  as  well  as  the  capacity  of  the  seyeral  parties,  asJ 
bearing  in  mind  that  the  same  terms,  when  used  in  y^ 
instruments,  have  often  a  different  force  and  operatio:a=i 
for  example,  a  limitation  to  A.  and  his  heu*s  to  the  use  < 
his  heirs  and  assigns,  which,  when  contained  in  a  d^^ 
grant  and  release,  will  vest  the  legal  estate  in  B.,  wiU 
give  him  an  equitable  estate  when  contaiDed  in  a  d.^^ 
bargain  and  sale,  or  of  appointment  executing  a  powec 
many  terms  which,  in  a  will,  are  capable  of  passing 
simple  estate,  will  pass  a  mere  life  interest  when  con.'tf 
in  a  deed ;  and  at  the  same  time,  it  must  be  remencia 
that  the  same  expressions,  when  applied  to  prop^^s 
different  tenures,  as  fi^ehold  and  leasehold,  will  fireq|_'« 
receive  a  different  construction,  and  the  same  words- 
would  pass  only  a  life  interest  or  an  estate  tail  in  fre^3s 
will  often  pass  the  absolute  interest  in  leasehold  or^ 
personal  property.  (Bennett  v.  Lewhnor,  Roll.  Rec^^ 
Crawford  v.  Trotter,  4  Mad.  Rep.  360 ;  but  see  P^^^ 
Chapman,  1  P.  Wms.  663,  and  observations  thereon,  1  i^^ 
Pract.  Sales,  2nd  edit.,  32 1 .)  It  must  also  be  recollects  * 
the  same  words  also  may  pass  a  different  interest  wh^^KJ 
relate  to  an  equitable,  than  thev  would  if  applied  to  a.  -^ 
estate  {Papillon  v.  Voice,  2  P.  Wms.  471) ;  or  where  »P^ 
to  persons  standing  in  a  particular  degree  of  relationsb^ 
each  other :  {Morgan  v.  Griffiths,  Cow.  234.) 

3.  That  there  is  a  clear  deduction  both  of  the  legal 
equitable  estate. 

4.  That  all  particular  estates  are  either  determined, 
are  capable  of  being  conveyed  to  the  purchaser,  or  othen< 
disposed  of,  so  as  to  enable  the  vendor  to  confer  a  good  a.: 
unimpeachable  title,  in  pursuance  of  the  terms  of  the  contrai 

5.  To  ascertain  if  there  are  any  charges  or  incumbrano 
affecting  the  property,  and  if  so,  whether  they  are  of  such 
nature  that  the  vendor  is  unable  to  discharge  them,  or  of 
kind  that  he  can  get  in,  and  thus  pass  an  unincumber 
estate  to  the  purchaser ;  or  in  other  words,  whether  the  i 
cumbrances  are  matters  of  title,  or  of  conveyance  only, 
subject  upon  which  we  shall  enter  more  ftilly  hereafter. 

6.  It  must  be  seen  that  the  parcels  comprised  in  ec 
particular  instrument  under  investigation  are  the  same 
were  coinprised  in  the  former  documents ;  and  if  the  ident 
is  not  sufficiently  disclosed  by  the  abstract,  it  must  be  auth< 
ticated  by  extrinsic  evidence ;  such  as  poor  rates,  or  land  1 
assessments,  when,  if  it  should  appear  that  such  ass^ssme 
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kfe  beet  made  withoat  any  Tariation,  except  in  the  change 
if  dtt  owner's  name,  it  may  reasonably  be  presumed  that  all 

JMjMw&taid  t9  assist  vwestigaium,'] — Bj  making  an 
^Ns  of  the  abstract,  the  labour  of  inyestigating  the  title 
*i  be  both  simplified  and  accelerated.  This,  in  ordinary 
iMi,  may  be  done  in  the  following  simple  manner : 

*'\'m,  8rd  &  4th  June.  Indres.  of  le.  and  rele.  Rele., 
IB.  conyeyed  to  C.  D.  in  fee.  1800.  Oct.  7th,  C.  D. 
*wtt  to  E.  P.  in  fee.  1801.  Nov.  10th,  testator  died. 
WW.  Jan.  17th,  will  proved  in  Prerog.  Court  of  Canter- 
J«y.  1808.  Ist  and  2nd  March,  E.  F.  conveys  to  I.  H.  in 
ietowesto  bar  dower.  1805.  12th  May,  I.  H.  mortgages 
■fte  to  J.  L.  by  appointment  f 

ad  thus  coDtmne  to  set  out  the  various  instruments  accord- 
^to  their  respective  dates  and  order. 

^  aqmn  to  he  made  when  any  important  document  is 
{i  ■«tfuf.]-After  maMng  an  analysis  of  the  abstract,  the 
gjjjo's  attention  should  be  particularly  directed  to  see 
»J«  every  document  necessary  to  the  elucidation  of  the 
•WIS  there  set  forth ;  and  if  it  should  appear  that  any  are 
•jtted,  or  simply  referred  to,  or  merely  mentioned  in  the 
nam,  their  production  should  be  insisted  on.  This  fre- 
I  fMDtly  occurs  where  persons  seised  in  fee  have  left  wills, 
J  te  have  made  no  disposition  thereby  of  the  abstracted  pro- 
f  fertj;  m  which  case  the  will  itself,  or  a  probate  copy, 
I  o^t  to  be  produced,  as  aflbrding  the  most  satisfactory 
I  fnaeoceofthat  fact,  as  well  as  to  show  that  it  contains  no 
[  mtds  of  general  devise  sufficient  to  comprehend  such  pro- 
«y. 

Aguify  shotddbe  made  as  to  marriage  settlement'] — ^Inquiry 
iom  also  be  made  as  to  whether  any  owners  of  the  pro- 
jMrty  executed  a  marria^  settlement,  and  if  so,  the  produc- 
lioD  of  it  should  be  reqmred,  in  order  to  ascertain  whether 
r  not  the  abstracted  premises  are  in  any  way  affected  by  it ; 
nd  nothing  should  be  taken  for  granted  where  proper 
odence  of  the  fact  can  be  procured. 

Bare  statements  never  to  be  relied  on.] — It  is  never  safe  to 
it  satisfied  with  the  bare  statement  in  the  abstract  of  the 
4 of  "fine  levied,"  or  "recovery  suffered  accordingly;" 
( tiie  production  of  the  chirograph  of  the  fine,  or  exempli- 
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fication  of  the  reooverj,  should  always  be  insisted  on 
every  other  stated  &ct  should  be  supported  by  the 
evidence. 

BeqyisUumg  and  in^ttmes  to  be  inserted  in  margitL]- 
any  facts  mentioned  m  the  abstract  require  to  be  a 
tiated  by  evidence,  it  will  be  proper  to  insert  a  rec 
to  that  effect  in  the  margin;  as,  for  instance,  le 
administration  as  evidence  of  intestacy;  office  copies 
to  prove  the  appointment  of  executors  and  probate  b; 
as  also  certificates  of  marriages,  births,  baptisms,  or 
where  the  proof  of  those  facts  becomes  necessary  to  c 
a  pediffree,  or  anv  other  fact  or  circumstance  conned 
the  title.  So,  where  a  deed  has  been  executed  by  a 
the  production  of  the  power  of  attomev  should  be  ca 
as  also  proof  that  the  principal  was  living  at  the  t 
power  was  executed.  In  like  manner,  an  inquiry 
entered  in  the  margin  when  certain  acts  necessary  to 
have  been  performed  accordingly,  but  such  facts 
appear  on  the  face  of  the  abstract :  as,  whether,  in  < 
property  lies  in  a  register  county,  the  deeds  have  bee 
tered ;  whether,  if  the  deed  is  a  bargain  and  sale,  o 
entailing  assurance  under  the  Fine  and  Recovery 
tution  Act,  those  instruments  have  been  dul^  e 
whether,  in  the  case  of  a  feoffinent,  livery  of  seisin  1 
given ;  whether  a  deed  requiring  the  acknowledgm 
married  woman  has  been  acknowTedged  accordingly ; 
the  terms  of  a  power  have  been  strictly  compHe 
and  whether,  if  the  instrument  is  a  will  niade  subsc 
or  coming  within  the  operation  of  the  new  Will  Act 
c.  26),  both  the  attesting  witnesses  were  present  at 
the  testator  executed  it,  as  also  whether  the  latter  si 
name  at  the  right  place.  And  this  inquiry  will  he 
necessary,  whether  the  will  be  made  in  execution  of 
or  under  ordinary  circumstances. 

When  any  unaccountable  act  has  been  done,  inquiry 
necessary,"] — ^Whenever  any  unaccountable  circi 
appears  on  the  abstract — as,  where  any  act  is  done 
an  apparent  reason,  as  where  a  feoffinent  has  been 
fine  levied,  or  a  recovery  suffered  without  any  c 
cause — it  is  sufficient  to  arouse  suspicion,  and  ai 
should  always  be  made  why  any  of  those  assuran 
entered  into.  Where  a  deed  has  been  delivered  as  i 
— a  practice  certainly  more  common  in  former  lime 
the  present  day — full  inquiries  should  be  made,  un 
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ken  satisfactorily  ascertained  that  every  condition  has  been 
pv&nned,  and  that  the  second  delivery  has  taken  place. 

^yprie^  of  perusing  the  whole  abatrad  before  inserting 
^fipiries  tR  ie  margin.'] — ^Before,  however,  inserting  any 
fisieB  vhatever  m  the  margin,  the  better  course  will  be  to 
gwetiic  whole  abstract  tiirough,  when  it  will  often  be 
veovered  that  many  of  the  requisitions  have  been  subse- 
fHBtly  complied  with,  and  thus  the  margin  will  not  be  filled 
y^  unneojMsary  reqaisitions  which,  when  found  to  have 
mm  complied  with,  ought  not  to  incumber  the  marein  of 
Jfiibstract.  If,  however,  they  haye  been  inserted  tnere, 
H^ought  not  to  be  thoroughly  obliterated,  but  merely  run 
™>gi»  lightly  witii  a  pen,  so  as  to  render  it  still  legible, 
J^joody  for  the  purpose  of  showing  what  the  marginal 
_  wwwtions  really  were,  as  also  to  show  that  they  were 
™"wdfl  expunged  as  being  unimportant  and  unnecessary. 

^^  offmkaser's  solicitor  for  perusing  aft«^wrf.]— The 
forts  ofpurchaser's  solicitor  for  perusing  an  abstract  of  title 
JMi  8a  for  every  three  sheets ;  he  is  also  entitled  to  6#.  8d. 
Sir  attending  counsel  with  the  abstract :  (Gill,  Costs,  354.) 

^^  fif  comsd,'] — The  fees  of  counsel  for  perusing  an 
•■***Me  1/.  Is,  for  every  six  sheets. 


IV .  As  TO  THB  PbOPBIBTT   OF  SUBMITTINO  THE  ABSTRACT 

TO  Counsel. 

iJmA  ^^^  (M  to  submitting  abstract  to  counseL"] — In 
r^^  ^®  ^ual  practice  is  to  submit  the  abstract,  in 
•"^.CMe,  to  the  opmion  of  counsel ;  but  in  the  country  the 
Jw<^JMiis different,  and  many  oflSces  never  think  of  laying 
w  abstract  before  counsel  unless  some  question  or  difficulty 
?"**  ^^  the  title.  In  many  cases,  indeed,  a  reference 
li!!!!**^  ^ould  only  be  incurring  unnecessary  expense,  as 
•w  the  title  is  well  known  to  be  good,  or  has  been 
^J*y  ^Dvestigated  by  counsel,  when  a  re-investigation 
'oola  be  superfluous;  or  where  the  title  is  so  simple  that  any 
"*  jf'^^^sed  of  the  slightest  legal  knowledge  would  be 
••paWe  of  deciding  upon  its  validity. 

^wfc  is  at  all  complicated^  abstract  should  always  be  sub- 
™?j|^  couweZ.] — ^If  the  title  is  in  the  least  degree  com- 
r>cated,  the  abstract  should  always  be  submitted  to  counsel. 
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Strictly  speakiDg,  it  is  considered  the  duty  of  a  purchaser^  - 

solicitor  to  submit  the  abstract  to  counsel  in  every  inatanoe;  i 

and  it  is  only  by  so  doing  that  he  can  shelter  himself  froa  ; 

becoming  personally  responsible  for  any  loss  or  prejudice  hil.  i 

client  may  sustain  m  consequence  of  his  accepting  «  badf  ; 

incumbered,  or  unmarketable  title :  {Brooks  y.  Day^  2  DicL  ; 
572 ;  Williams  y.  Jay,  11  L.  T.  Kep.  85.) 

CounseVs  opinion  exonerates  purchaser's  solicitor  from  oB  ^ 
responsibiliiy,  when.'] — But  if  the  abstract  is  submitted  to 

counsel,  and  he  advises  that  the  title  is  a  safe  and  marketable  , 

one,  the  purchaser's  solicitor,  acting  upon  such  adyice,  ■  , 
discharged  from  all  responsibility,   however  defective  the 
title  may  eventually  turn  out  to  be.    Nor  does  the  counsel 

render  himself  liable  to  make  good  any  loss  sustained  or  ^ 

injury  incurred  to   the  purchaser  in  consequence  of  his  * 

erroneous  opinion.  ^^ 

Remedies  against  solicitors  for  negligence,  when  ftarrcrf.]—  ^ 
The  remedy  against  a  solicitor  for  any  neglect  or  default  of  ' 
the  above  kind  will  be  barred  by  the  Statute  of  Limitatioiui   - 
(21  Jac.  1,  c.  16),  six  years  after  the  commission  of  such  aut 
of  negligence  or  default,  without  reference  to  the  time  the 
actual  damage  was  sustained  in  consequence ;  consequently 
if  the  damage  did  not  accrue  within  the  six  years,  all  reme^ 
against  the  solicitor  is  for  ever  barred :  (Short  v.  McCarthy t 
3  B.  &  A.  626 ;  Howell  v.  Young,  5  B.  &  C.  259  ;  S.  C. 
2  Car.  &  Pay.  238.) 

Copy  of  contract  or  conditions  of  sale  should  be  forwarded 
to  counsel  with  ahstracf] — Wherever  an  abstract  is  submitted 
to  counsel  on  behalf  of  a  purchaser,  it  should  be  accom- 
panied with  a  copy  of  the  conditions  of  sale,  where  the 
property  has  been  sold  by  auction,  or  of  the  agreementi 
where  the  sale  has  been  entered  into  by  private  contract,  in 
order  that  counsel  may  discover  whether  such  conditions,  or 
agreements,  contain  any  special  stipulations  debarring  a 
purchaser  from  calling  for  such  a  title,  or  evidence  of  title, 
as  a  purchaser  under  ordinary  circumstances  would  be 
entitled  to  require  or  call  for. 

V.  Of  the  Objections  to,  and  BsQUismoNs  on  Tm^B. 

Purcliaser^s  solicitor  should  either  approve  of  tide,  or 
deliver  his  objections  or  requisitions  to  vendor^ s  solicitor.']^-^ 
llie  purchaser's  solicitor  having,  from    a  perusal  of  the 
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(sact,  or  from  the  opinion  of  counsel  to  whom  it  has  been 
■dfeted,  ascertained  how  far  the  vendor  is  capable  of 
dog  a  good  title,  should,  if  he  approyes  of  the  same, 
)  earlj  notice  thereof  to  the  vendor's  solicitor.  If  he 
aeto  to  the  title,  or  requires  anything  further  to  be  done 
^cidation  of  it,  or  evidence  to  support  it,  or  auy 
tstions  answered  upon  any  matters  connected  in  any  way 
rewith,  he  should  forward  such  objections  or  requisitions 
the  vendor's  solicitor,  within  the  time  appointed  by  the 
Hmct  or  conditions  of  sale ;  or,  if  no  time  be  appointed, 
Idn  a  reasonable  time,  insist  on  having  such  objections 
Dored,  or  the  requisitions  complied  with. 

ObjecHofu  or  requisitions  must  he  forvoarded  within  ap' 
wUd  Ume.^ — It  is  important  that  the  purchaser's  solicitor 
onld  send  his  objections  or  requisitions  within  the  time 
(pointed  by  the  contract  or  conditions,  and  this  more 
rticularly  where  it  is  stipulated  that,  in  default  of  a 
irchaser's  so  doing,  he  shall  be  taken  to  have  accepted  the 
Ae  unconditionally ;  otherwise,  it  seems,  the  purchaser  will 
I  held  to  his  bargain,  and  bound  to  accept  the  title  as  be 
ads  it,  and  will  no  longer  be  entitled  to  call  for  the  removal 
f  any  objection,  or  compliance  with  any  requisition  he 
^ymake. 

Purchaser  shovM  he  careful  to  confine  his  requisitions  to 
uch  as  he  is  entitled  to  demand,"] — The  requisitions  should 
le  restricted  to  the  production  of  such  documents  or  evidence 
•ly  as  a  purchaser  is  really  entitled  to  require ;  for  where 
^purchaser  had  called  for  more  than  a  vendor  was  bound  to 
nni^h  him  with,  and  the  latter,  considering  the  purchaser 
nmld  not  be  satisfied  with  what  he  was  entitled  to,  had  not 
iffinded  the  necessary  information,  a  specific  performance 
las  decreed  on  a  good  title  being  made  out,  without  costs 
n  dther  side :  {Newall  v.  Smiih,  1  Jac.  &  Walk.  263.) 

Requisitions  must  be  neither  frivolous  nor  unnecessary,] — 
3are  also  must  be  taken  that  the  objections  or  requisitions 
re  neither  frivolous  nor  unnecessary,  as  conduct  of  this  kind 
!  looked  upon  with  an  unfavourable  eye  in  a  court  ot 
qnity,  and  may  even  be  the  cause  of  a  purchaser  so  acting 
emg  refused  a  specific  performance,  which  would  otherwise 
tve  been  decreed  him,  or  which,  if  granted  him,  will  be 
ithoat  any  costs:  {NewaU  v.  Smith,  supra;  Allen  v. 
(arimj  5  Jur.  239  R.) 

[p.  C]  N 
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^019  reavMions  are  unudly  prepared.'} — ^The  i 
Are  usually  made  out  on  sbeets  of  foolscap  paper  i 
in  double  columns;  on  that  ufxon  the  left  side  aie  e 
the  objections  and  requisitions,  with  an  opjen  space  left  oo  I 
opposite  side  for  the  vendor^s  solicitor  to  insert  his  sn*"^ 
tnis  being  forwarded  to  the  latter,  he  inserts  his  i 
opposite  to  the  several  requisitions,  and  returns  it  i 
the  purchaser's  solicitor. 

How  the  vendor'* s  eclieitor  must  proceed  in  aiiiwera^i 
obfectione,'] — Before  a  vendor's  soLcitor  proceeds  to  MM 
any  objections,  or  to  comply  with  the  terms  of  any  of  i 
requisitions,  he  should  demand  of  the  purchaser's  'solieiM 
whether  or  not  these  are  the  only  matters  objected  to,  ( 
the  only  requisitions  to  be  insisted  on ;  for  it  not  vA 
quently  happens  that,  when  a  purchaser  is  unwilliDg  I 
unable  to  complete  his  contract  at  the  appointed  tune,  I 
solicitor  has  continued  to  raise  frivolous  objections  to  i 
title,  or  to  demand  a  number  of  unnecessary  requisitiooi|i 
the  mere  purpose  of  spinning  out  the  time,  until  the  | 
chaser  can  either  raise  the  money  to  pay  fur  the  proiM 
or  procure  some  sub-purchaser  to  take  the  bargam  off  Ij 
hands.  Devices  of  the  latter  kind  have  often  been  succeasfii^ 
practised  by  land  jobbers,  who  have  entered  into  the  ooib:! 
tract  upon  speculation,  without  either  the  means  or  intentioa  I 
of  completing  it,  but  depending  entirely  upon  selling  at  I 
profit  to  sub-purchasers,  and  thus  contrive  to  keep  the  I 
contract  going  on  for  the  purpose  of  saving  the  for&t  fti 
their  deposit. 

Advantages  of  vendors  reserving  a  power  to  rescind  sA  J 
when  purchaser  makes  requisitions  he  cannot  comply  irttt.]—  , 
For  this  amongst  other  reasons  it  is  always,  as  we  have  pre-  J 
viousljr  remarked,  prudent  for  a  vendor  to  reserve  to  him-  ' 
self,  either  by  the  terms  of  his  contract  or  conditions  of  sale, 
a  power  of  rescinding  the  contract  in  case  a  purchaser  dial  i 
raiHC  any  objection  to  the  title,  or  make  any  requisitioai  | 
respecting  the  same ;  to  which  should  be  added,  that  ^  j 
vendor's  right  to  do  this  shall  not  be  affected  by  any  atteofk 
to  remove  such  objection  or  to  comply  with  any  reqmsilaoat 
otherwise,  as  we  have  already  seen,  any  subsequent  negotia- 
tion relating  to  any  of  these  matters  wDl  be  considerea  as  a 
waiver  on  the  vendor's  part  of  his  right  to  rescind  the  ccA* 
tract;  and,  even  where  tnis  clause  is  inserted,  a  vendor  should 
never  attempt  to  remove  any  such  objections  or  comply 
with  such  requisitions,  but  under  express  protest  that  hi 
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does  80  without  prejudice  to  his  right  of  reflcindiiig  the 
contract. 

The  costs  a  purchaser's  solicitor  is  entitled  to  for  drawing 
nquisitions  upon  title  is  Is.  per  folio  :  (Gib.  Costs.) 

Approval  ofU&e  as  appears  from  abstract  no  waiver  of 
tMekions  to  tide  otherwise  eUsdosed."] — The  haidng  approved 
of  &e  title  as  it  appears  on  the  £u^  of  the  abstract  will  not 
deprive  a  purchaser  of  his  right  to  have  the  abstract  verified 
wUh  the  UUe  deeds  {SoiOhbu  v.  Hutt,  2  Myl.  &  Cr.  217; 
Bkddow  T.  Lawsj  2  Ha.  47),  or  to  make  any  objections  or 
requisitions  which  the  abstract  does  not  disclose,  and  which 
iftenrards  become  known  to  him;  {Sidebottom  v.  Barring" 
ta,  3  Jur.  947.) 

Agreement  to  waive  aU  obfeciions  butane^  if  that  objection 
k  removed.'\ — ^And  where  a  purchaser,  having  made  several 
objections,  agrees  to  withdraw  all  of  them  but  one,  and 
aeeeptthe  title,  provided  that  one  is  removed,  the  waiver  uf 
the  odier  objections  will  be  construed  as  conditional  on  the 
objection  being  so  removed ;  and  if  this  be  not  done,  the 
nsciuiser,  upon  a  bill  filed  against  him  for  a  specific  per- 
ibimincef  ml  be  entitled  to  a  seneral  reference  of  title : 
{laturgeon  v.  Martin^  3  Myl.  &  See.  2^5.) 

VL  Of  tbb  Title  a  Pubchasbb  scat  bkquibb. 

1.  When  a  pnrchamr  may  insist  npon  a  specific  performance  pro 
tetointh  compensation. 

S.  When  a  vendor  may  compel  specific  performance  with  com* 
— "'  ~,  when  onable  to  complete  the  contract  to  its  fallest  extent. 


1.  When  a  purchaser  may  insist  upon  a  specific  performance 
pro  tanto  with  compensation. 

Tide  must  be  free  from  aU  doubt  or  susjndon,"]  —  A 
MT^aser  is  entitled  not  only  to  a  safe  holdmg  title  free 
vomany  kind  of  incumbrance,  but  abo  to  a  title  clear  of  all 
doubt  and  suspicion ;  for  if  a  doubt  arises  upon  its  validity 
Ae  purchaser  may  annul  the  contract ;  nor  can  any  extent 
of  indemnity  which  a  vendor  may  offer,  and  have  the  ability 
to  confer,  vary  the  rule  the  slightest  degree  in  this 
ittpect 

Pmvhaser  cannot  claim  indemnity  for  a  doubtftd  title."] — 
And  asi  on  the  one  hand,  a  vendor  cannot  compel  a  pur* 
N  2 
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chaser  to  take  a  doubtful  title  with  an  indenmitj,  so  < 
other,  the  purchaser  cannot  call  upon  the  Tendor  t< 
him  such  indemnity.  If  anj  doubt  arises  upon  the  yi 
of  the  title,  die  purchaser  must  either  rescind  the  co 
in  toto,  or  consult  to  take  sndi  a  title  as  the  Teodor  L 
to  give  him :  {Babmnmo  t.  Lwmlof^  1  Yes.  &  Bea. 
Paian  y.  Brebner,  1  Bli.  66.) 

Defect  in  quantity  may  he  made  matter  ofcompensaJH 
When  the  defect  is  not  in  the  title  itself,  but  arise 
respect  to  the  term  of  tenure  of  the  property,  or  the  qn 
of  the  land,  the  contract  may  still  be  enforced,  the  pur 
being  allowed  a  proportionate  reduction  of  the  pu 
money  to  make  up  the  deficiency.  In  some  instanc< 
right  to  call  for  a  completion  of  the  contract  is  confii 
the  purchaser  only;  whilst,  in  others,  the  yendc 
have  equal  rights  with  a  purchaser  in  this  respect ;  ] 
no  case,  it  seems,  will  a  vendor  be  allowed  this  pri' 
where  it  may  not  abo  be  claimed  by  a  purchaser. 

"When  purchaner  may  insist  on  specific  performanc 
compensation,  aUhovgh  vendor  Jua  no  such  r^htJ]- 
vendor  contracts  to  sell  an  estate  in  fee  simple,  m  wh 
has  only  a  term  of  years  (see  2  Bro.  C.  C.  497 ;  Di 
Cork,  9  Ves.  268 ;  Wright  v.  Howard,  1  Sim.  & 
190),  or  a  copyhold  or  customary  estate  {Twim 
Morrice,  2  Bro.  C.  C.  226 ;  Hich  v.  PhiUips,  Pre. 
575),  or  to  dispose  of  an  entirety,  when  in  fact  he  ca 
confer  a  title  to  a  proportionate  part  {Attorney  Gem 
Gower,  1  Ves.  218 ;  Casamajor  v.  Strode,  3  My  I.  &  Kee 
or  an  underlease,  where  the  contract  was  for  the  pu 
of  a  lease,  or  a  new  lease  where  the  contract  w 
the  purchase  of  an  existing  lease  {Mason  v.  C 
supra)^  a  purchaser  may  in  every  one  of  thes 
stances  compel  a  specific  performance  ^  of  the  co 
as  far  as  the  vendor  is  able  to  perform  it,  by  takir 
conveyance  or  assi^ment  of  sucn  an  interest  as  he 
has  a  power  to  dispose  of,  and  insisting  upon  1 
a  proportionate  sum  by  way  of  compensation  a 
out  or  the  purchase  money  to  make  up  for  th 
ferenco  in  value  between  the  interest  contractec 
and  that  which  the  vendor  really  had  in  the  pr 
(Dale  V.  Lister,  16  Ves.  7,  cited;  Hanbury  v.  LiU 
2  Myl.  &  Kee.  629);  nor  can  a  vendor  avoid  complyin 
these  terms,  notwithstanding  that  he  himself  ma^ 
been  deceived  as  to  the  true  nature  of  the  property 
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jct  m  no  ooe  of  the  aboye-mentioned  instances  can  he 
dH  npon  a  purchaser  to  complete  the  contract  upon 
Mar  terms.  So,  as  we  have  already  remarked,  where 
'  ■  estate  is  subject  to  a  right  of  entiy  for  the  purpose  oi 
voikmg  mines,  the  purchaser  will  be  entitled  to  claim 
Mmpensation ;  and  this  a  vendor  will  not  be  allowed  to 
|Qt  dear  of  bj  oflering  to  waive  the  contract,  and  to 
P^  the  purchaser  in  the  same  situation  as  he  would 
■ve  been  if  such  contract  had  never  been  entered  into : 
(8mma  v.  Vandrey,  16  Ves.  323.) 

Mde  (u  to  eompetuation  general^  hut  not  fimoerjfoZ.]— 
MriEIdon  has  said,  when  uluding  to  a  right  of  a  pur- 
wser  to  insist  upon  a  specific  performance  with  compen- 
Bhon,  wherever  vendor  has  not  the  interest  he  pretended 
w  sell,  that  "generdly,  but  not  universally,  a  purchaser 
■■7  take  what  he  can  get  with  compensation  for  what  he 
amot  have:"  (see  1  Ves.  &  Bea.  353 :  see  also  Western 
▼.A«wfl,3ib.l87.) 

fias^rfiojii  to  ^  above-mentioned  rttfe.]— The  exceptions 
to  we  rule  seem  to  be:— I.  Where  the  right  which 
■e  vendor  is  unable  to  confer  is  of  such  a  nature  that 
P***tt*  pecuniary  value  cannot  be  arrived  at— as,  for 
"*■?<*»  »  right  of  sporting  reserved  over  the  property ; 
.  »  would  be  impossible  to  estimate  what  difierence 
■Jg^ye  such  a  reservation  made,  and  such  a  right 
jwiabreak in  too  much  upon  the  enjoyment  and  owner- 
•9J  *  purchaser  to  enable  equity  with  propriety  to 
■•■PJjWa  to  take  the  estate  with  compensation  (Bumell 
^j^^  ^  ^^'  &  Walk.  168);  and  it  appears  to  be  doubtful 
JJJJ®'  ^onipensation  could  be  claimed  in  respect  of  the 
MM  iying  dispersed,  instead  of  bemg  contained  in  a  ring 
■■»  within  which  it  was  describ^  to  be  {Fewster  v. 
■7f»  ^,  Jup.  144),  although  it  is  perfectly  clear  such 
•Misdescription  would  afford  a  purchaser  ample  ground  for 
''flW  the  contract. 

^  "here  it  appears  that  at  the  time  of  entering  into 
«  contract  the  purchaser  knew  that  the  vendor  could  not 

i***^  the  agreement,  then,  upon  the  principle  laid  down 
I^Bedesdalein  Laurenson  v.  BvOer  (1  Sch.  &  Lef  13), 
VjJ*^  such  circumstances  the  agreement  must  be  pre- 
JWMQ  to  have  been  executed  under  a  mistake,  and  therefore 
"y^iiaser  will  not  be  allowed  to  insist  upon  a  specific 
'''^''iQttce  as  to  the  interest  to  which  a  vendor  may  be 


tenant  for  life  witiiout  impeachment  of  waste,  with : 
den  over  to  other  parties,  contracts  to  sell  the  fee,  i 
of  equity,  on  the  grounds  above-mentioned,  has  refi 
pnrchaser  specific  performance  with  a  compensatii 
where  a  tenant  for  life  without  impeachment  of  wasi 
a  reversion  in  fee  after  an  estate  to  his  sons  in  ta 
with  fall  knowledge  of  the  nature  of  his  title,  entei 
a  contract  for  sale  of  the  estate  as  owner  with  a  purcha 
was  at  the  time  ignorant  of  the  true  state  of  the  tit 
afterwards  the  vendor  endeavoured  to  withdraw  £ 
contract,  and  the  purchaser  insisted  upon  a  specific  i 
ance  by  the  vendor^s  conveying  such  an  estate  as  h( 
with  a  compensation  ;  the  court  observed,  that  witho 
gation  in  every  respect  from  the  jurisdiction,  it  was  a 
that  the  courts  would  not  in  every  case  compel  a  v( 
convey  such  an  estate  as  he  could.  And  upon  the 
principle  that  the  court  will  not  execute  that  whic 
reasonable,  or  would  be  prejudicial  to  persons  inter 
the  property,  but  not  parties  to  the  contract,  th 
before  directing  the  partial  execution  of  the  con 
ordering  the  limited  interest  to  be  conveyed,  ought 
sider  how  that  proceeding  might  affect  the  interests 
who  were  entitled  to  the  estate  subjecl  to  the  limited 
of  the  vendor.  The  vendor  had  a  life  estate  with 
peachment  of  waste,  with  remainder  to  his  sons  in  t 
and  having  regard  to  the  settlement,  and  the  pT 
intended  to  be  afforded  to  the  objects  of  it — conceiT 
the  consequences  of  a  partial  execution  of  the 
might  be  prejudicial  to  those  objects — seeing  the  difi 
ascertaining,  upon  satisfactory  grounds,  the  just  ab 
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MBpenation  might  not  be  given  by  a  jury,  it  appeared  to 
tke  court  that  a  conveyance  of  the  vendor's  life  estate  and 
ikimate  reyenion  to  the  purchaser  ought  not  to  be  decreed : 
^  [Tkmas  T.  Bering,  1  Kee.  729.) 

i  The  fourth  exception  is  where  a  purchaser  has  been 
idtYofvilful  misrepresentation,  in  which  case  he  will  not 
n  allowed  to  insist  upon  a  vendor's  conferring  such  an 
■terest  as  he  can  pass  at  a  proportionate  price.  Hence,  when 
ipoii  a  treaty  for  an  exchange,  C.  informed  T.  that  the  tenants 
irae  latter  were  agreeable  to  the  exchange,  and  thereupon 
■B  agreement  was  made,  which  stipulated  for  possession  on 
m  aides;  it  appeared  upon  a  biU  filed,  that  the  tenants 
W  not  consented;  and  the  bill  sought  that  T.  should  buy 
•rt  his  tenants,  or  that  the  value  should  be  proportionately 
yced.  The  opinion  of  the  court  being  against  the 
J^fBAiSt  he  offered  to  waive  the  part  of  the  contract  which 
wlsted  for  possession,  and  not  to  require  the  tenants  to 
■jf  wooBght  out.  But  this  was  denied  to  him,  because,  as  the 
^  MDtrMt  was  obtained  by  misrepresentation,  it  was  void 
J  matjawandin  equity ;  for  that  when  an  agreement  is 
f  ibtaioed  hy  fraud,  the  effect  is  not  to  cut  it  down  or  modify 
i  kaiijf  but  to  vitiate  it  in  toto^  and  the  party  who  has  been 
r  ham  into  it  is  totally  absolved  from  obligation. 

h  vhatform  compensation  is  usually  aUowed.'J — When  a 
porcbaser  is  entitled  to  compensation,  although  it  is  usually 
aibwed  him  in  the  shape  of  an  abatement  of  a  proportionate 
fat  of  the  purchase  money,  still  it  will  sometimes  be  made 
to  him  in  other  ways ;  as  where,  upon  the  sale  of  woodlands, 
&e  value  of  the  timber  was  correctly  stated,  but  the  land 
lis  represented  to  contain  more  by  twenty-six  acres  than 
Ae  actual  quantity,  he  was  allowed,  as  compensation,  the 
ertimated  value  of  twenty-six  acres  of  woodland,  minus  the 
wood:  {HiU  v.  BucMey,  17  Ves.  394.) 


2.  When  a  vendor  may  enforce  a  specific  performance 
with  compensation. 

The  instances  in  which  a  vendor,  when  unable  to  perform 
it  contract  to  the  full  extent,  will  be  allowed  to  carry  it 
At  as  &r  as  he  can,  and  making  compensation  to  the 
nrchaser  between  the  property  contracted  for  and  that 
liuch  he  is  enabled  actually  to  convey,  may  be  classed  under 
he  following  heads : — 1.  To  certain  cases  where  the  property 
m  been  imsdescribed  as  to  its    extent.    2.  Where  the 
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in  two  ckia» 
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a  J^aoditlefl 
{Ddk  at' 
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property, 1 — If  a  wwdor  it  onaUe  to  make  a  go 
llw  wMe  of  tfce  Muyefty  eootzacted  for,  be  nm 
fpeaking,  be  entirM  to  daim  specific  perfornu 
iodi  pottioo  flf  be  can  eonfer  a  good  title  to,  and 
ITOpartiooate  dedoctioD  oat  of  tbe  purchase  moi 
feoii^iifiig  portion  of  the  property.  Bat  if  the  portio 
110  tiUe  cao  be  made  was  the  principal  object  of  the 
A  rendor  would  not  be  compelled  to  complete  hi 
f  ellUng  to  that  part  to  whicn  a  title  can  be  made,  < 
without  the  reaiatie  of  the  property,  would  be  of  1 
gerrioe  to  him.  In  equity,  the  rule  is  that  where 
if  fold  in  lotii  and  the  vendor  cannot  make  a  title  to 
of  the  lot«  ioldf  if  the  lots  are  complicated  togeth 
the  poMeMlon  of  each  ia  essential  to  the  enjoy m 
whole  {D^kH  Y.  Blaki,  4  Bing.  N.  C.  463),  the 
will  be  meued  fW>m  his  contract;  but  otherwi 
bi  oompelled  to  accept  the  lots  to  which  a  tit 
miftdii  Wilh  A  oompentition,  pro  ttaiio^  for  the  rest : 
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SUrgoU  2Bro.  C.  G.  118;  Lewm  v.  Guest,  1  Russ. 
IK.)  The  ^estion  is,  **  whether  the  part  to  which  a  title 
em  be  made  is  material  to  the  possession  and  enjoyment  of 
fte  rest  of  the  estate:  (APQueen  y.  Farquar,  11  Yes.  467.) 

S.  Where  ke  has  not  the  interest  he  pretended  to  seU,"] — We 
kre  ibeady  noticed  that  a  vendor,  who  has  contracted  to 
Mfl  a  fee,  cannot  compel  a  purchaser  to  accept  a  term  of 
Jim,  or  any  other  estate  or  interest  he  maj  possess  in  the 
fwperty,  or  have  the  power  of  disposition  over ;  but  where 
tkeontract  is  for  the  sale  of  a  term  of  years  which  the 
vndorhas  m  the  premises,  although  the  vendor  maj  not  be 
•titled  for  the  whole  number  of  years  mentioned  in  the 
•■tract,  8tiU,  if  the  deficiency  is  not  great,  he  will 
be  oititled  to  a  specific  performance  upon  making  a  pro- 
Wtonate  reduction  in  the  amount  of  the  purchase  money. 
«A  if  the  term  is  considerably  shorter  than  was  contracted 
■r,  a  oonrt  of  equity  would  not  only  refuse  its  aid  to  a 
joriw,  but  would  assist  a  purchaser  to  recover  back  any 
wporit  he  may  have  paid  him  :  {Long  v.  Fletcher,  2  Eq. 
^Abr.5,pt.4;  HibbeHT.  Shee,  1  Camp.N.  P.  C.  113.) 
Hot  will  a  vendor  be  entitled  to  enforce  specific  perform- 
"jwwhere  he  has  wilftdly  misrepresented  the  duration  of 
■*8reit,  although  such  interest,  from  its  very  nature,  must 
he  an  uncertain  one ;  as  in  the  case  of  property  held  upon 
*WMe  determinable  upon  lives,  where  a  vendor  represents 
^hyes  as  being  in  health,  when  perfectly  aware  that 
**  M  not  the  fact :  (Breadley  v.  Collins,  You.  317; 
"^▼.Horwy,  Jac.  169.) 

Vu.  Of  TBI  EvmsNOB  a  Purchaser  in  ENrrrLSD  to  rbquirb 

nr  VERIFICATION  OF  THE  Ab&TRACT. 

^^^f  evidence  adopted  by  conveyancers,'] — The  rules  of 
jndence  that  have  been  adopted  by  conveyancers  in  the 
"''^^'g^tion  of  titles  differ  materially  from  those  laid  down 
tei?°^  o^law,  the  latter  requiring  the  best  possible  proof 
J?^ Pjen,  and  in  so  minute  a  manner  as  to  raise  a  con- 
2j?^^e  short  of  actual  observation  of  the  fact  to  be 
J2vJ*^>  whereas,  conveyancers  are,  in  most  instances, 
J^J^l  to  reljr  upon  such  proof  as  affords  reasonable  belief 
ijBrfS^  '^uisite  evidence  exists,  and  can  be  procured  when 
"■Wed:  (Gov.  Ev.  3.)  Hence,  in  a  court  of  law,  whenever 
^estion  relating  to  lands  arises  upon  a  will,  the  will 
*™inu8t  be  produced ;  but  conveyancers  require  no  more 
***'  the^  production  of  the  probate.      A  court  of  law 
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niiies  <^  waieiu»  wte  niaqgect  to  M  ^raof  «iC 

^  doeamencft.  dev  Rt^iinK,  ok  sane  B0lHiei|| 

fCrister  proof  of  Battels  dE  ficfi'^oa.  b  eonaiiered  ■!  1 1  iiiM|r 

«kl  iutf  lot  bees  kmd  olT  ibr  a  pisKid  of  seven  jem^tibt 
fiiiiMUKion  €#  a  cmrt  cUT  liv  b  tboH  ke*  it  doii 
(Scat.  1»,  Ctf.  2,  c^  €:  JHbry  t.  WmBtr,  :t  Tcs.  28lk 
y«i  a  poiiMUKJun  of  4is  kind  b  never  adnitled  b]r  eoH 
▼ef anceri  in  wettfTi  of  tide ;  fer  to  dn  dus  would  be  artU 
mjSnet  oppoMoa  to  Ike  Statute  of  Loutations,  3  k% 
Wilt  4,  e.  27,  s.  17^  wbkh  eaptiaatj  seeurea  tlie  xi^iti  e( 
penoM  bejond  tbe  leaa. 

A$  to  ike prenmgdiom  cfdealk  wiihomt  Ufae.] — Courtsci 
Urn  bare  abo  gone  modi  fnrtber  witb  reelect  to  dri 
pnmituyikm  of  tbe  deatb  of  parties  whboot  iasoe,  or  U 
preamning  tbe  fidhire  of  iasoef  tban  baa  er^  been  iJlowit 
or  cooTeyanoera.  Urns,  in  tbe  case  of  Doe  v.  OriJfA 
{\6  Eaat,  293),  proof  Inr  an  ddeiij  person  tbat  a  memb^ 
of  ber  fkmil J  went  to  the  West  Indies  many  years  ago,  flli 
according  to  tbe  repute  of  the  family  died'  there,  and  tfall 
•be  nerer  beard  of  his  being  married,  was  considered  by  • 
OOttrt  of  law  aa  prima  facie  evidence  that  the  party  had  dtti 
wUboat  lawfbl  isstie.  But  it  is  quite  dear,  that  no  oott* 
yeyancer  ought  to  rest  satisfi^  with  such  slender  eyidenoti 
nor  oould  any  purchaser  be  expected  to  accept  a  title  from 
A  remainder  man  or  next  heir  m  tail  upon  such  a  negatm 
preiumption  of  the  determmation  of  the  prior  estate. 

Proqfqfihe  execution  of  deeds."] — In  the  case  of  the  prooi 
of  the  execution  and  attestation  of  deeds,  if  such  instrumenll 
baye  the  names  of  the  parties  placed  to  the  seals,  and  tbi 
namos  of  the  witnesses  to  the  clauses  of  attestation,  it  wifl 
be  treated  at  satisfactory  proof  that  the  signatures  sub^ 
torlbod  and  indorsed  are  the  genuine  production  of  tbi 
parties  whose  names  they  import:  (Gov.  £v.  11  ;  TaOndr* 
jtfiMtMM,  7  Taunt,  S51.)     And  where  a  deed  has  its 
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ndence  may  be  given  that  it  wa«  originally  aealed : 
.  The  Bishop  o/CarUtU,  2  H.  BL  259.) 

of  the  execution  ^  of  powers,"^  —  Where  the 
*  a  power  of  appointment  reqmre  that  it  shall 
ited  in  the  presence  of  a  certain  number  of 
,  if  the  deed  of  appointment  appears  to  have  been 
accordingly,  no  further  evidence  is  usually  called 
ler  to  ][at)ve  that  the  donee  duly  complied  with  the 
the  power;  neither,  where  such  appointment  is 
o  be  made  in  the  presence  of  credible  witnesses,  is 
ctice  to  require  any  evidence  of  their  credibility : 
.  22.) 

tents  thenuelves  must  be  produced,']  —  The  instru* 
imselves  must  be  produced,  if  in  existence ;  but  if 
stroyed,  then,  if  the  vendor  can  deliver  over  copies 
old  be  evidence  at  law,  and  prove  that  the  originals 
7  executed  and  delivered,  it  will  be  a  sufficient 
•n  of  the  abstract ;  but  unless  a  vendor  can  prove 

latter  facts,  he  will  be  unable  to  show  a  good 
the  purchaser  may  annul  the  contract :  {Bryant  r, 
^uss.  4.)  Every  vendor  is  necessarily  bound  to 
e  purchaser  with  the  means  of  asserting  his  title 
idmg  his  possession.  The  title  deeds  are  the 
and  primary  means  for  that  purpose.  If  the 
aeans  do  not  exist,  there  may  be  secondary  means 
me  end.    Assuming  the  abstracts  duly  and  fully 

contents  of  the  deed,  it  yet  remains  to  be  proved 
leeds  were  duly  executed  and  delivered ;  and  the 
lust  furnish  the  purchaser  with  such  proof;  and 
;h  proof  can  be  furnished,  the  purchaser  is  entitled 
charged :  (SotUhbu  v.  Hutt,  2  Myl.  &  Cr.  207 ; 
rydges,  2  Sco.  N.  R.  339.) 

of  attorney  must  he  produced  when  instrument  has 
Ued  by  J] — Whenever  a  deed  has  been  executed  by 

the  power  of  attorney  must  be  produced,  and 
»  must  be  given  that  the  principal  was  living  at  the 

power  was  executed. 

ned  copies  of  enroUed  deeds  how  far  evidence,"] — 
aeds  are  by  law  required  to  be  enrolled,  examined 
e  sufficient  evidence  of  the  originals ;  but  where 
t  is  not  compulsory,  a  copy  is  evidence  against 
ies    on    whose   ac^owledgment    the    enrolment 


of  the  original,  altnough  its  non-prodactionisnoti 
for :  (sect.  34.) 

Copies  of  memorial  of  registered  deed,  how  far  < 
— An  examined  copy  of  the  memorial  of  a  deed  reg 
a  register  court  is  secondary  evidence  of  the 
ag:iinst  the  parties  to  it  and  persons  claiming  i  n 
(y\^oUasUm  v.  HakeweU,  3  Man.  &  Gr.  267);  br 
seems,  as  agninst  strangers :  {Doe  ▼.  CUffbrdt  sup, 
V.  Maide,  8  Car.  &  P.  502.) 

Where  deeds  have  been  destroyed^  parties  may  I 
concur  in  subsequent  conveyances  J]  —  Where  det 
have  been  recently  executed  have  been  destroyed 
other  accident,  and  the  parties  are  still  living,  the 
be  in  great  measure  remedied  by  the  parties  to  f 
concurring  in  the  conveyance  to  the  intended  p 
and  this  a  vendor  who  was  a  party  to  the  destn 
may  be  compelled  to  do,  or  to  execute  a  new  conv 
the  party  claiming  under  it,  in  case  the  latter  still 
to  retain  possession  of  the  property :  {Bennett  v. . 
Finch.  262.) 

Recitals^  hxno  far  evidence.'] — ^The  recital  of  \ 
evidence  of  its  exbtence  operating  by  way  of 
as  against  all  parties  executing  the  deed  conta 
recital,  and  those  claiming  under  them,  but  is  nc 
of  its  contents  or  effect,  beyond  what  its  name  a 
necessarily    imply,  unless    proof  be  given  of  i 
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flf  the  old  lease,  luid  of  the  death.  Sec,  of  the  cettitis  que  vt>, 
iieoiicliisiYe  eyidence  thereof:  (6  Will.  4,  c.  21,  8.  2.) 

Bargain  tmd  sale  far  a  year  praoed  by  recUaL'] — The 
natal  of  the  bargain  and  sale,  or  lease,  for  a  lease  to 
jeeompanY  a  release,  when  contained  in  an3r  conveyance 
veeoted  before  the  15ih  of  May,  1841,  is  sufficient  eyidence 
tf  ihe  proof  of  the  execution  of  the  former  instrument 
vthout  proof  of  its  loss  by  the  statute  4  &  5  Vict.  c.  21,  s.  2, 
which  statute  dispenses  altogether  with  the  necessity  of  any 
lose  for  a  year,  by  rendering  a  release  as  effectual  for  the 
coDTeyance  of  fireehold  estates  as  a  lease  and  release  by  the 
■ae  parties. 

RegiMtraiioH.'} — Where  deeds  or  other  documents  are  re- 
fdred  to  be  registered,  the  signature  of  the  deputy  re^strar 
to  the  memorandum  indorsed  on  the  instrument  is  the 
prq)er  evidence  that  it  has  been  duly  registered. 

Am  to  copyhokU.'] — Copyhold  assurances  are  proved  by 
fte  copies  of  court  roll  under  the  hands  of  the  steward ; 
kt  it  IS  not  the  usual  practice  with  conveyancers  to  require 
jroof  of  such  handwriting,  if  the  documents  come  from  the 
frcmer  custody,  and  there  are  no  special  grounds  for  sus- 
|icion.  If  the  copies  originally  delivered  to  the  copyholder 
acloet,  the  purchaser  hi^  a  risht  to  call  upon  the  vendor, 
It  his  own  expense,  to  verify  the  abstract  by  the  production 
if  authenticated  or  examined  copies,  and  this  notwithstanding 
Ae  steward  is  ready  to  permit  the  purchaser  to  inspect  the 
«mrt  rolls :  (Scriv.  Cop.  493.)  Copies  authenticated  by  the 
teward  are  evidence,  although  they  are  not  copies  originally 
delivered  to  the  tenant  (Breeze  v.  Hawker^  14  Sim.  350) ; 
Mare  also  mere  examined  copies :  {Doe  v.  Freeman,  12  Mees. 
k  Web.  844.)  If  any  surrenders  have  been  made  by  attorney, 
Ae  power  of  attorney  must  be  produced,  and  proof  given 
&at  die  principal  was  alive  at  the  time  the  power  was  acted 
M,  in  the  same  manner  as  when  a  conveyance  of  freehold 
property  has  been  made  by  attorney. 

Pines.'] — The  indentures  of  fine  which  accompany  the 
deeds  are  usually  treated  as  true  and  legitimate  copies  of  the 
neord,  and  if  the  proclamations  are  indorsed,  it  is  presumed 
Aat  they  were  made  pursuant  to  the  statute ;  so  that  where 
Ae  possession  has  gone  according  to  the  fine,  the  conveyancer 
mts  sifttisfied  with  the  indorsement  without  requiring  the 
frodamations  to  be  further  verified ;  but  if  no  proclamations 
[p.  c]  O 


cases,  Talidity  to 'fines  and  recoTmes  ^leTied  and  m 
the  now  aboUshed  Courts  of  Great  Sessions  m  Wal 
the  Session  of  Chester. 

Fines  made  valid  without  amendment'] — By  the  ! 
Recover)'  Substitution  Act  (3  &  4  Will.  4,  c.  74),  i 
be  apparent  from  the  deed  declaring  the  uses  of 
then  or  thereafter  to  be  loTied,  and  there  is  in  the  in 
record,  or  any  of  the  proceedings,  any  error  in  the 
the  conusor  or  conusee  of  such  fine,  or  any  misdt 
or  omission  of  lands  intended  to  have  been  passec 
fine,  then  the  fine,  without  any  amendment  of  the  i 
record,  or  proceedings  in  which  such  error,  misdc 
or  omission  shall  have  occurred,  shall  be  as  good  i 
as  the  same  would  have  been  if  there  had  been  no  si 
misdescription,  or  omission :  (sect.  7.) 

'Recoveries,'] — The  exemplification  is  the  proper 
of  a  recoveiT ;  but  if  this  be  either  lost  or  mislaid,  i 
from  the  King^s  Silver  Office  will  be  sufiident. 
statute  Geo.  2,  c.  20,  a  recovery  deed  after  twenty 
made  evidence  of  the  recovery ;  and  by  the  Fine 
covery  Substitution  Act  (3  &  4  Will.  4,  c.  74),  wl 
8hall  be  apparent  fi*om  the  deed  making  the  tenai 
writ  of  entry  for  suffering  a  common  recovery,  tt 
the  exemplification,  record,  or  any  of  the  proceedin| 
recovery  any  error  in  the  name  of  the  tenant,  de 
or  vouchee  jn  such  recovery,  or  any  misdescription 
sion  of  lands  intended  to  have  been  passed  by  such 
then  the  recovery,  without  any  amendment  of  the  € 
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neovories  that  were  invalid  in  consequence  of  there  not 
kmg  pn^  tenants  to  the  writ  of  entry  in  certain  cases ; 
M  wh^  any  person  in  whom  an  estate  at  law  was  outstand- 
w  had  omitted  to  make  a  tenant  to  the  writ  of  entry,  but 
TO)  was  the  owner,  or  had  t^e  power  to  dispose  of  not  less 
Aia  an  estate  for  life  or  lives  in  the  whole  of  the  rents  and 
infiteofthe  lands  in  which  such  estate  at  law  was  out- 
'tuding,  or  the  ultimate  surplus  of  such  rents  and  profits 
At  payment  rf  any  charges  thereout,  and  whether  any 
npliu  after  payment  of  such  charges  shall  actually  remain 
flf  not,  shall,  within  the  time  limited  for  making  the  tenant 
to  tiie  writ  for  suffering  such  recovery,  have  conveyed  such 
otite  in  possession  to  the  tenant  to  such  writ :  (sect.  11.) 

iVwcewfiiyi  w  courts  of  law  and  eqtaiy.'] — ^Proceedings  in 
•arts  of  law' and  equity  are  proved  either  by  exemplmca- 
<w«  oader  the  seal  of  the  courts,  or  authenticated  by  the 

Sire  (^  the  judges  in  cases  where  the  court  has  no  seal 
V.  Baubwy,  4  Camp.  N.  P.  C.  28) ;  and  proof  of  such 
•etland  fflgnature  is  now  rendered  unnecessary  by  the  statute 
«*»T«lcll3. 

C^M  copies  of  recardt/] — The  records  of  the  Courts 
p[^""WJery,  Exche€[ue]:,  Queen's  Bench,  and  Common 
J™,  Md  of  the  abolished  courts  in  Wales,  Chester,  Dur- 
■^andlsleofEly,  are  by  the  statute  1  &  2  Vict.  c.  94, 


.  to  the  custody  of  the  Master  of  the  Rolls ;  and 
ff™  copies  of  such  records,  under  the  seal  of  the  Record 
J™*)  Me  made  evidence  equally  with  the  originals: 
\*  '2, 13.) 

^^  ^^opiw.] — Copies  made  by  an  officer  of  a  court 
"™^Jt»  authority  have  always  been  received  as  satisfactory 
™®^  by  conveyancers,  although,  strictly  speaking,  they 
j^^  evidence  in  the  causes  or  matters  to  which  they 

-^rJ^^(>peedings  in  bankruptcy  or  insolvency,"] — Proceed- 
"S?T?  ^  bankruptcy  or  insolvency  are  proved  by  copies 
^^  in  manner  directed  by  the  several  Bankrupt  and 
^^^*  Acts ;  but  proof  of  the  seals  and  signatures  are 
J?lJ^  ^"inecessary  by  the  statute  8  &  9  Vict.  c.  118.  But 
«2t  rt?^  ?^*^tiwii  adjudication,  and  certificate  of  appoint- 
■™*«  assignees  has  not  been  enrolled,  the  purchaser  may 
^TP^  the  vendor  to  cause  the  same  to  be  entered  on 
^^  *t  his  own  expense,  unless  the  bankrupt  will  either 
o2 
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consent  to  join  in  the  conTeyance  to  the  purdiaser,  or 
become  too  late  to  invalidate  any  of  the  proceedin 
bankruptcy  on  account  of  any  of  the  aboye-mem 
omiDflions,  although  it  has  been  doubted  whether  eve 
bankrupt's  concurrence,  or  inability  to  upset  the  procee 
will  affect  the  purchaser's  right  to  have  the  proce 
entered  on  record  (1  Sug.  Vend.  627^  ;  but  see  1  Jm 
(Sweet's  edit.)  As  to  how  vendor  should  protect  himsel 
being  required  to  have  the  proceedings  entered  on  r 
see  arUe^  p.  46. 

Grants  from  the  CroumJ] — Grants  from  the  Cro? 
proved  by  an  exemplification  or  certified  copy 
where  the  original  happens  to  be  lost,  if  the  Ye 
solicitor  can  find  out  and  inform  the  purchaser  wb( 
grant  is  enrolled,  and  such  information  turns  out 
correct,  it  will  be  all  the  purchaser  is  entitled  to  re 
and  he  must  examine  the  enrolment  at  his  own  a 
and  has  no  right  to  call  upon  the  vendor  to  be  at  th 
of  supplying  him  with  a  copy. 

Acts  of  Parliament^ — A  private  act  of  Parliament 
printed  by  the  Queen's  printers,  is  sufficiently  proved 
printed  copy,  and  the  statute  8  &  9  Vict.  c.  lit 
renders  it  unnecessary  to  prove  that  the  copy  purpor 
be,  was  in  fact  so  printed ;  neither  was  such  proof  pre 
considered  necessary  with  respect  to  private  acts  o 
liament,  which  contained  the  usual  clause  makii 
printed  copies  evidence.  One  of  these  printed  copies 
be  forwarded  to  the  purchaser  with  the  abstract. 

Awards  under  indosure  acts,']^-The  awards  und 
closure  acts  are  proved  by  a  copy  or  extract,  signed 
proper  officer  of  the  court,  if  the  enrolment  has  beei 
m  one  of  the  courts  at  Westminster,  or  by  the  clerk 
peace  for  the  county  or  his  deputy,  if  the  enrolnx 
been  made  with  the  clerk  of  the  peace :  (41  Geo.  8, 
s.  5  ;  3  &  4  Will.  4,  c.  87,  s.  2.)  A  copy  of  such  an 
extract  should  accompany  the  abstract. 

Shares  in  public  companies^] — Copies  of  the  regi 
the  assignment  of  shares  in  public  companies  are 
made  evidence  of  such  assignment  by  the  local  acts  b} 
such  companies  are  constituted :  {Bristol  Canal  Com 
Amos,  1  Mau.  &  Selw.  596.) 
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evkfrBh^,"} — An  office  extract  of  the  will  bj  which 
ecators  weore  appointed,  or  the  probate  of  the  will, 
the  most  aatisfaictory  proof  of  the  executorship. 

ftM^jr-j^^To  prore  intestacy  as  to  personal  estate, 
of  administration  should  be  produced ;  and  to  prove 
!7  as  to  real  property,  letters  of  administration,  or  the 
i  of  a  will  not  afifecting  the  lands  in  question,  or 
the  heir  to  his  election  to  abide  by  the  dispositions 
nil)  or  to  renounce  all  benefit  under  it. 

i«,  marriage  baptisms^  deaths^  and  burials,'] — ^These 
e  proved  by  certificates  of  extracts  fi*om  the  parochial 
aeral  registers,  and  by  declarations  of  the  identity 
parties.      Although    a    certified^  extract   from  a 
al  register  is  evidence  of  the  fact  of  a  birth  or  a 
t  a£R>rds  no  proof  of  the  time  when  either  of  those 
Kscurred;  but  it  afiPords  evidence  as  well  of  the  time, 
3  fact  of  marriage :  (Doe  v.  Barnes^  1  Mood.  &  Rob. 
By  the  General  Register  Act,  6  &  7  Will.  4,  c.  86, 
i  by  statute  1  Vict.  c.  22,  the  fact  of  the  birth  or 
th,  and  not  of  the  baptism  or  burial  is  made  the 
matter  of  registration,  and  the  entries  in  the  register 
le  accordingR^,  so  that  certificates  of  such  entries  are 
tceived  as  evidence  of  the  time  of  the  birth  or  death 
h  they  relate :    (sect.  38.)    Still,  it  seems  that  a 
BT,  where  the  proof  of  a  party's  death  is  material  to 
,  may  insist  upon  being  supplied  with  a  certificate 
1  extracted  fi'om  the  parish  register,  and  cannot  be 
ed  to  rest  satisfied  with  a  certificate  of  that  fact 
listrict  registrar:  {Torrdins  v.  Tomlins,  8  Jur.  211.) 
jven  certificates  of  the  above  facts  cannot  always  be 
I,   evidence  of  a  less  satisfactory  character  must 
es  be  necessarily  resorted  to ;  hence  the  traditionary 
ions  of  deceased  members  of  a  family  have  generally 
seived  as  evidence,  after  the  death  of  those  persons^ 
both  of  the  occurrence  and  time  of  any  of  the  above 
sd  events :  {Higham  v.  Ridgeway^  10  East,  120) ;  and 
Qoers  are  in  the  habit  of  receiving  statutory  declara- 
der  the  act  6  Will.  4,  in  proof  of  any  of  the  above 
well  as  of  the  identity  of  the  parties,  notwithstanding 
ience  will  not  be  admitted  in  any  courts,  either  of 
luity,  during  the  lifetime  of  the  declarant,  although 
le  eS^T  his  decease  (Pendril  v.  Pendril^  2  Str.  294 ; 
^Udgioay^  4  B.  &  A.  53) ;  and  where  such  declarations 
)e  obtained  fi:^m  members  of  the  family,  they  may 
03 
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be  received  from  other  persons  who  are  capable  of  d 
to  the  facts,  which  intimate  friends,  inmates  of  the 
or  even  domestic  servants  may  often  be  better  acq 
with  than  relations,  where  they  reside  at  a  distance, 
in  the  habit  of  holding  little  intercourse  with  eacli 
But  before  a  purchaser's  solicitor  consents  to  recei 
secondary  kind  of  evidence,  he  should  require  pro* 
dihgent  but  fruitless  search  has  been  made  in  the  ps 
and  other  registers;  and  it  should  also  appear  n{ 
face  of  the  statutory  declaration,  how,  and  m  what  i 
the  deponent  is  likely  to  be  well  acquainted  with  tl 
deposed  to,  as  well  as  reasonable  grounds  for  his 
belief:  {Randolph  v.  Gordon,  5  Pri.  316.) 

Prohaie  of  will  and  letters  of  administration,  h 
evidence  of  death.'] — Probate  of  a  will,  or  the  grant  o; 
of  administration  to  the  effects  of  a  party  allege( 
dead,  is  treated  by  conveyancers  as  sufficient  proof 
death;  and  whenever  it  appears  that  such  probat 
ministration  has  been  acted  on,  a  purchaser  will  1 
right  to  insist  upon  being  supplied  with  a  certificat 
of  the  death  or  burial  of  the  testator  or  intestate. 

Proof  of  the  death  of  seamen,"] — The  books  kepi 
"  Sick  and  Hurt  Office,"  containing  the  copies  of  the 
of  persons  dying  on  board  Her  Majesty's  ships,  are  < 
of  the  death  of  seamen  :  (WaUis  v.  Cook,  5  Esp.  11 

Troof  of  the  death  of  soldiers,] — ^The  deaths  of 
and  privates  in  Her  Majesty's  regular  service  may  I 
tained  by  reference  to  the  books  of  the  commandin 
of  the  regiment  to  which  they  belonged ;  but  it  c 
appear  that  any  return  is  made  and  kept  of  the  di 
of  the  names  of  the  particular  individuals  who  happ< 
in  the  service. 

Fro(^  of  death  of  a  party  without  issue,] — This  &( 
can  only  be  supported  by  negative  proof,  may  be  est 
by  a  statutory  declaration  made  either  by  relat 
other  persons  well  acquainted  with  the  party,  in  t 
manner  as  births,  deaths,  marriages,  and  other  m 
fact  we  have  already  considered ;  or  such  proof  m 
out  of  facts  or  circumstances  ureconcileable  with,  or* 
to  the  hypothesis  that  there  are  any  legitimate  desc 
of  the  supposed  ancestor ;  such  as  proof  that  the  pa 


EVIDBNOK  OF  TITLE.  151 

Tied  (Ifemmmg  ▼.  Spiers^  15  Sim.  550) ;  the  non- 
»f  issae  in  wills,  or  anj  other  doouments  in  which 
existing,  would  naturally  be  noticed,  and  the 
»f  property,  or  of  titles  of  dignity  upon  the 
n  of  want  (tissue. 

eicyJ] — ^The  presumption,  primd  facie^  is  that  a 
\  in  wedlock  is  legitimate  ;  hence  a  certificate  of 
ige  of  the  parents,  and  proof  of  the  birth  of  the 
ag  the  lifetime  of  the  father,  or  within  the  period 
>r  gestation  after  his  decease  (Co.  Litt.  244  a ; 
•  St  George  ▼.  St.  Margaret,  1  Salk.  123;  The 
Inhabitants  of  MoMfield,  1  Ad.  &  El.  (N.  S.)  444), 
)nsidered  as  satisfactory  evidence  of  that  fact, 
question  or  dispute  appears  ever  to  have  arisen 
subject. 

/  redemption  of  land  tex.] — ^When  the  property  is 
1  to  be  sold  discharged  from  the  land  tax,  the 
n  must  be  shown  by  the  certificate  of  the  com- 
t,  the  receipt  of  the  cashier  of  the  Bank  of  England, 
irandum  oi  registration. 

es  and  rent  charges,'] — The  last  receipt  from  the 
itled  to  payment  of  the  annuity  or  rent  charge 
]ging  such  payment,  affords  satisfactory  proof  that 
s  have  been  duly  paid  up  to  that,  the  period 
i. 

md  identity  of  parcels.^—Lajid  tax  and  poor  rate 
ts  (Smith  V.  Cartwright,  Car.  &  P.  218  ;  see  also, 
V.  Blades^  3  Camp.  N.  P.  C.  457),  are  usually 
is  evidence  of  seisin  and  identity  of  parcels,  as  are 
eceipts  of  rent,  old  leases,  or  counterparts  of  leases, 
,  terriers,  and  plans  of  the  property.  These  facts 
ye  shown  by  the  evidence  of  parties  well  acquainted 
property,  as  of  present  or  former  occupiers ;  and 
declarations  of  a  deceased  occupier,  as  to  the 
f  whom  he  held  the  premises,  have  been  holddn 
evidence  of  that  fact,  such  declarations  being  con- 
i  made  against  bis  own  interest,  upon  the  recog- 
nciple  that  the  possession  of  every  occupier  is, 
rt^,  taken  to  be  a  seisin  in  fee,  the  identity  of  the 
ig  of  course  proved :  {Peaceable  ex  dem.  Uncle  v. 
4  Taunt.  16.) 
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Modem  prottiee^  iohire  eeitin  it  to  be  ptoved  by 
of  parties  acquainted  with  the  property,'] — ^Where  it  i 
wty  to  prove  the  identity  of  parcels  or  seisin  throi 
meoiom  of  persons  acquainted  with  the  propei 
practice  until  recently  was  to  require  the  facts  so  stati 
proved  by  affidavit;  but  now  a  declaration  in  pu 
of  the  statute  6  Will.  4,  for  the  suppression  of  extra- 
oaths  is  substituted. 

How  seisin  is  shown  where  the  tide  is  derived  thrc 
heir.] — ^Where  the  title  is  derived  through  an  heir, 
be  necessary  to  ascertain  that  he  was  seised  of  the  pr 
either  actually  or  constructively.  An  actual  entry 
purpose  of  vesting  such  seisin  may  be  made  either 
heir  in  person,  or  by  some  other  party  in  hb  behalf, 
ffuardian  for  instance ;  and  even  an  entry  by  a  strai 
behalf  of  an  infant  heir  has  been  viewed  in  the  same 
an  entry  by  a  guardian  for  that  purpose.  A  const 
acauisition  may  be  inferred  where  a  person  can  be 
to  nave  exercised  acts  of  ownership  over  the  property 
receiving  the  rents  and  profits  {Dames  v.  Lowndes^  1 
22)  ;  and  even  a  continued  pq^ession  by  the  tenant 
ancestor  under  a  lease,  by  statute  or  by  elegit,  will 
sufficient  evidence  of  seisin  in  the  heir,  without  an) 
receipt  of  the  rent,  or  entry  by  him  on  the  premises 
Ldtt.  15a.;  Newman  v.  Newman^  3  Wils.  528 ;  Bu> 
Dixon,  5  Dow.  &  Ry.  126.) 

As  to  incorporeal  hereditaments.'] — ^With  respect  tc 
poreal  hereditaments,  such  as  rents,  titles,  and  advc 
as  there  can  be  no  actual  entry  made  upon  any  of  th( 
kinds  of  property,  the  proof  of  seisin  must  be  eviden 
showing  acts  of  ownersnip,  such  as  receiving  the  n 
tithes,  or  making  presentations  to  the  advowson: 
Dig.  tit.  Seisin  C.) 

Wills.'] — The  probate  of  a  copy  of  a  will,  we  have  i 
noticed,  is  all  that  a  conveyancer  requires,  a  custom 
has  grown  into  such  general  use,  that  a  purchaser 
not,  it  seems,  be  allowed  to  resist  a  specific  performs 
the  ground  of  a  vendor's  refusal  to  produce  the  c 
will;  neither  can  a  purchaser  insist  on  verifying  t 
stract  with  the  original  will  at  the  vendor's  expense, 
probate  is  ready  for  his  inspection. 

Probate  best  evidence  with  respect  to  personalty. ]- 
respect  to    leasehold   property  and    personal  estat 
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vobate  is  the  best  eridence  even  in  courts  of  law.  If 
wrefore  the  probate  copy  of  the  will  appears  to  be  dulj 
tncated,  it  will  be  considered  to  afibrd  sufficient  proof  that 
^attestations  are  genuine :  (Gov.  Ev.  2,  93.)  But  it  must 
'  ke  ascertained,  in  all  cases  where  the  will  was  prior  to  the 
loeration  of  the  act  1'  Vict.  c.  26,  that  it  was  made  in  con- 
moity  to  the  Statute  of  Frauds,  29  Car.  2,  c.  3  ;  and  when 
Bide  and  published  subsequently  to  the  act  of  Victoria, 
that  it  was  made  in  conformity  to  proyisions  of  that  act : 
^2  Hushes  Con.  Free.  413,  418,  1st  edition.)  If  the 
ftobate  is  lost,  an  official  copy  will  afibrd  eyidence  equally 
■dsfiu^torjr  to  a  conveyancer,  as  the  probate,  or  even  the 
v^inal  will. 


Tin.  Of  the  Comparison  of  thb  Documents  of  Tnus  with 
THE  Abstract. 

How  the  deeds,  §fc.  should  he  compared  with  the  abstract.'] 
•^The  comparison  of  the  title  deeds  and  other  documents 
of  title  with  the  abstract  is  a  very  important  duty,  and  re- 
qinires  the  strictest  scrutiny ;  for  if  done  in  a  cursory  or 
cndess  manner,  the  most  serious  consequences  may  ensue 
from  it ;  as  upon  close  investigation  it  is  often  discovered 
4tt  an  important  clause  in  an  instrument  has  been  omitted, 
or  else  abstracted  in  so  loose  a  way  as  to  convey  a  very 

;    different  signification  from  what  the  terms  used  in  the  ab- 

\    iCracted  document  would  really  imply. 

Propriety  of  making  comparison  previously  to  submitting 
Astract  to  counsel,'] — Properly  speaKing,  whenever  an  ab- 
itract  is  submitted  to  counsel,  the  titie  deeds  and  other 
documents  should  be  previously  compared  with  the  abstract. 
Bj  adopting  this  course  considerable  time  as  well  as  ex- 
\^  pense  will  often  be  saved  in  the  end.  It  not  unfrequently 
oeenrs  that  when  the  comparison  ■  of  the  various  documents 
eomes  to  be  made  with  the  abstract,  some  discrepancy 
ii  found  between  them,  which  often  renders  a  second 
opinion  of  counsel  necessary;  thus  increasing  the  costs, 
•Dd  adding  to  those  vexatious  delays  which  are  too  often 
incidental  to  the  completion  of  a  purchase.  Another 
great  advantage  to  be  derived  from  a  previous  com- 
parison of  the  documents  with  the  abstracts,  is,  that  it 
enables  the  purchaser's  solicitor  by  short  marginal  remarks 
[  to  draw  the  attention  of  counsel  to  many  clauses,  facts, 
I    ind  circumstances  that  are  not  sufficiently  disclosed  by  the 


li 


readily  had  in  the  first  instance. 

Vendor  bound  to  produce  aU  documente  in  ver 
ike  abeiraci.'] — The  vendor,  in  the  absence  a£  i 
stipulation  to  the  contrary,  is  bound  to  produce 
ments  set  out  in  the  abstract,  whether  in  his  pc 
otherwise,  without  any  reference  as  to  whethei 
chaser  is  or  is  not  to  be  entitled  to  have  them  d< 
to  him  on  the  completion  of  the  purchase:  (J 
Hoyd^  2  Nev.  &  Man.  410;  Jermain  v.  Eggle 
Still  this  relates  only  to  documents  of  such  a  na 
usually  handed  over  to  a  purchaser,  and  does  o 
records,  such  as  fines  and  recoveries,  or  wills  of  i 
for  in  the  latter  case  office  extracts,  probates, 
are  all  a  purchaser  is  entitled  to  call  for. 

Expenses  of  production^  and  of  jovanms  therel 
necessary,  must  he  home  hy  vendor,"] — The  expe 
production  of  all  deeds  and  other  documents  of 
are  not  in  the  vendor^s  possession,  as  also  of  attes 
as  also  of  journeys  for  the  purpose  of  examining 
parinff  them  with  the  abstract,  and  all  inddental 
nected  therewith,  must,  in  the  absence  of  an  expr 
tion  to  the  contrary,  be  borne  by  the  vendor :  (J 
Jewell,  15  Ves.  176;  and  see  also  Dare  v.  Tucker ^ 
But  this  will  not,  generally  speaking,  comprehei 
copies  of  instruments  of  record.  Still,  there  are 
in  which,  it  seems,  a  vendor  will  be  required 
attested  copies  even  of  instruments  of  record ;  fo 
has  not  the  instrument  itself,  and  is  unable  to  prr 
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ff/WBwy*,  Aic./or  the  purjfioae  of  comparing  documents  with 
l(itnet.]^mt  a  yendor  is  not  bound  to  defray  the  ex- 
of  any  journeys  unnecessarily  incurred  by  a  pur- 
's solicitor  in  comparing  the  documents  of  title  with 
Ae  abstract.  If,  therefore,  the  title  deeds  are  in  London, 
I,  according  to  the  established  rules  of  practice,  a  country- 
'tor  should  instruct  his  Loudon  agent  to  inspect  the 
I  there,  and  he  will  not  be  permitted  to  charge  the 
of  his  journey  to  London  for  that  purpose :  {Msop  v. 
Jmi  Oxford,  1  Myl.  &  Kee.  564.)  But  it  will  be  other- 
where the  documents  of  title  are  in  the  hands  of  per- 
residing  in  different  parts  of  the  kingdom,  for  in  the 
ite  case  the  purchaser's  solicitor  will  be  entitled  to  charge 
m  Tender  for  all  journeys  necessary  for  comparing  them 
wtih  tiie  abstract,  and  will  not  be  obliged  to  employ  an 
^^  in  a  country  town  where  the  documents  may  chance 
pbe  to  perform  that  duty  in  order  to  save  those  expenses : 
Cfiwte«'»  V.  Vincent^    Garth.    124:    Hughes  v.    Wynne, 

•  fim.85.) 

Arf  mode  of  comparing  documents  with  absiract."] — To 
•MM  the  comparison  properly,  two  persons  must  be  em- 
Wed,  one  of  whom  at  least  should  be  perfectly  conversant 
*iw  the  effect  and  operation  of  all  legal  documents  con- 
*rtediTth  real  property.  In  fact  this  duty  ought  always 
tone  performed  by  principals,  and  not,  as  too  often  occurs, 
"rted  to  clerM  only ;  but  any  one  who  can  read  cor- 
JkAt  will  do  for  an  assistant.  The  latter  should  read  over 
ttedocnment  distinctly,  clause  by  clause,  whilst  the  ex- 
■■ner  should  have  his  eye  and  attention  fixed  on  the  cor- 
2|pondmg  clause  in  the  abstract,  and  if  he  discovers  any 
Jj^P^ncy  between  them,  he  should  make  a  note  of  it  in 
wBMTgin,  taking  care  at  the  same  time  to  point  out  ex- 
•wy  in  what  that  discrepancy  consists. 

^mrihe  ascertained  that  every  abstract  is  properly  exe- 
^  out  attested,  Sfc.'] — As  he  finishes  the  comparison  of 
^  separate  document,  the  examiner  must  see  that  every 
•8  wJio  is  named  as  a  conveying  party  to  a  deed  has  placed 
■  hand  and  seal  thereto,  and  that  each  execution  has  been 
Wf  attested.  And  whenever  it  is  necessary  that  any  re- 
•l*  for  the  consideration  money  should  be  indorsed,  he 
*yt  also  see  that  such  receipt  clause  is  indorsed  accordingly, 
JM  also  duly  signed  and  witnessed :  {Kennedy  v.  Green, 

•  Myl.  &  Ke^^  699.)     So  if  the  terms  of  a  power  require 
■It  an  appointment  should  be  executed  in  the  presence  of 


the  execution  of  the  various  documents  set  out  i 
8tra<:t:  (Thompson  v.  Miles,  1  Esp.  N.  F.  C.  184 
V.  Percy,  1  Camp.  N.  P.  C.  303.) 

Am  to  documerds  requiring  enrolment,"] — If  the  ii 
requires  enrolment,  it  will  be  necessary  to  see,  not 
it  has  been  enrolled,  but  also  that  this  has  been  do 
the  proper  time.  With  respect  to  most  assuranot 
ing  enrolment,  it  is  expressly  prescribed  that,  unle 
done  within  some  specified  time,  they  are  deds 
inoperative,  as  occurs  in  the  case  of  a  deed  or  bai 
sale,  or  disentailing  assurance,  unless  enrolled  ti 
calendar  months  aftisr  execution  :  (27  Hen.  8,  c.  1 
Will.  4,  c.  74,  s.  41.)  As  to  a  deed  of  bargain  ai 
must  be  observed  that  the  time  presented  for  enrol 
six  lunar  months  from  the  time  of  the  delivery  of 
(2  Inst.  673;  Hob.  140;  Shep.  Touch.  223),  whi( 
has  been  enlarged  with  respect  to  enrolments  in  i 
to  six  calendar  months :  (3  &  4  Will.  4,  c.  74.) 

Acknowledgments  of  married  women.] — Where 
knowledgment  of  any  married  woman  is  stated 
been  taken,  it  must  be  ascertained  not  only  tha 
memorandum  of  acknowledgment  is  indorsed  on  \ 
and  that  the  acknowledgment  has  been  made,  but 
it  has  been  taken  before  the  proper  commissioners 
commissioners  appointed  by  the  statute  have  no 
act  beyond  the  local  limits  of  their  respective  disi 
that  an  acknowledgment  taken  before  them  elsewhe 
be  totallv  inonerative.     It  must  also  be  shown  tha 
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lent  requiring  a  stamp  is  impressed  with  a  stamp  or 
8  bearing  the  necessary  st^unp  duties.  It  does  not, 
er,  appear  to  be  the  practice  to  count  the  number 
«  in  the  Tarious  documents,  to  see  whether  or  not 
re  charged  with  the  proper  amount  of  progressive 
—a  troublesome  and  tedious  task  certainly,  yet  not 
her  an  unimportant  one. 

trieiy  of  noting  amount  of  stamp  duties  in  margin.'] 
le  amount  of  stamp  duties  has  not  been  already 
1  the  margin  of  the  abstract,  the  purchaser's  solicitor 
do  so  when  he  compares  it  with  the  documents,  as 
find  it  useful  to  be  able  to  refer  to  afterwards,  or 
t,  in  case  it  should  afterwards  be  thought  advisable 
the  opinion  of  counsel  as  to  any  doubt  or  question 
ly  arise  with  respect  to  the  instruments  bemg  pro- 
Mnped  or  otherwise,  which  often  becomes  an  impor- 
itter  of  inquiry  to  determine,  and  requires  very  often 
ie  knowleoge  of  the  stamp  laws. 

a  necessary  to  call  for  the  production  of  leases,  d*c.] — 
also  be  necessary,  not  only  to  call  for  all  leases, 
■parts,  and  agreements  relatmg  to  the  property,  but 
henever  the  property  is  in  the  occupation  of  a  tenant, 
ire  into  the  nature  of  his  tenancy ;  for  if  a  purchaser 
neglect  to  do  this,  he  will  be  considered  to  have 
I  notice  of  that  title-^notice  of  a  tenancy  being  con- 
as  implied  notice  of  the  terms  upon  which  the  pre- 
re  hoiden  :  (^Taylor  v.  StibherU  2  Ves.  440 ;  DanieUs 
tidson,  16  ib.  249;  Douglas  v.  Whiting,  ib.  524; 
T.  Baker,  Dan.  71.) 

«  for  examination  and  comparison  of  documents."] — 
badges  made  for  examining  and  comparing  the 
!t  with  the  documents  of  title  are  made  either  by  the 
r  the  day,  K  made  by  the  hour,  the  charge  is  6«.  8rf. 
•or.  K  by  the  day,  two  guineas  per  diem;  and 
per  hour  is  allowed  for  the  clerk  attending  and 
g  in  the  examination :  (Gilb.  Costs,  354.) 

^haser*s  solicitor,  if  he  finds  any  discrepancy  between 
His  and  abstract,  or  any  other  defect  of  title,  should 
rly  notice  to  vendor^s  solicitor  J] — If  upon  the  exami- 
and  comparison  of  the  documents  of  title  with  the 
t  any  discrepancy  appears  between  them,  or  any 
ho^d  arise  which  causes  the  purchaser's  solicitor  to 
p.  c]  P 
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disapproTe  of  the  title,  he  should  give  immediate  notii 
the  same  to  the  vendor's  solicitor,  and  forwardiDj^  tA 
same  time  his  objections  or  requisitions ;  for  notwitbti 
ing  a  purchaser's  solicitor  may  approve  of  the  tid 
it  appears  to  him  on  the  &ce  of  the  abstract,  this  wiH 
in  any  way  restrict  him  from  showing  any  other  eTidi 
that  tiie  title  is  a  bad  one :  (see  Alderson,  B.'s  remsik 
Attorney- General  v.  SitweUj  1  You.  &  ColL  571.)  i 
even  where,  by  the  express  terms  of  the  contract,  theTB 
is  not  to  be  called  upon  to  carry  back  his  title  to  bejoi 
certain  stated  period,  this  will  not  prevent  the  para 
from  showing,  that  for  some  cause  or  defect  anteria 
such  period,  die  vendor  is  unable  to  confer  a  marksl 
title :  (^ShepheardY.  KeatUy,  1  C.  M.  &  B.  1 17 ;  S.  C,  T] 
571.) 

Purchaser  should  not  deal  with  the  estate  as  oumtr^  \ 
assured  of  the  validity  of  the  tide.'] — ^A  purchaser  shook 
careful  not  in  any  way  to  deal  with  the  estate  as  the  oi 
thereof,  until,  by  the  comparison  of  the  title  deeds 
other  documents  with  the  abstract,  he  has  ascertained  tb 
marketable  title  can  be  made  to  the  property.  The  ciia 
stance  of  the  abstract  beinff  so  prepared  as  to  deoeir 
purchaser  into  the  belief  uiat  tne  title  is  nnimpeiobi 
will  not,  unless  actual  fraud  can  be  shown,  be  snmcieil 
render  the  vendor  responsible;  because  die purchasei^ 
exercising  proper  caution,  might  have  discovered  thit! 
abstract  did  not  tally  with  the  documents  expressed  to 
set  forth  in  it.  Hence,  if  a  good  title  i^pears  on  the  I 
of  the  abstract,  and  the  purchaser  enters  into  a  sabcootB 
with  a  subpurchaser,  and-  upon  an  inspection  of  the  da 
the  title  turns  out  to  be  bad,  and  he  has  to  pay  the  ii 
purchaser  the  costs  of  investigating  the  title,  he  otti 
come  upon  the  vendor  for  the  repayment  of  tJiem :  (Wd 
v.3foore,  10  B.&C.  416.) 

IX.  What  Acts  will  amoukt  to  a  Waiver  of  thk  Owi 
TioNs  OB  Requisitions  to  a  Title. 

Precautions  to  be  taken  hy  a  purchaser  taking  dtjed^ 
— A  purchaser  who  intends  to  avail  himself  of  any  objectio 
he  may  take,  or  any  requisitions  he  may  make  for  perft 
ing  the  title,  must  be  careful  not  to  do  any  acts  thit  ^ 
be  construed  as  a  waiver  of  either  of  tiose  rirfits;  oc 
quently,  as  we  have  remarked  in  the  precemng  sen 
although  a  vendor  cannot  be  compelled  to  accept  lu 
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I  estate,  or  oopjhold  or  coBtomary  estates,  where  be 
oontracted  for  the  sale  of  a  fireehold  interest,  still, 
iter  taking  his  objection  to  the  tenure,  he  still  ^oes 
Pith  the  treaty,  he  will  be  considered  to  have  waived 
hjection,  and  be  compelled  to  take  the  property  upon 
Bg  reasonable  compensation  allowed  him  out  of  the 
base-money :  (Farttyce  v.  Fard^  4  Bro.  C.  C.  494 ;  Cal- 
'  T.  Roebuck^  1  Yes.  221 ;  Bumell  v.  Broum^  1  Jac.  & 
i.  168.) 

iktHg  possession^  whether  a  waiver  of  objections. "l^^ 
ther  taking  possession  of  the  property  will  or  will  not 
nstrued  as  a  waiver  of  objections  to  the  title,  depends 
rreat  measure  upon  the  mode  by  which  such  possession 
[uired.  K  a  purchaser  enters  without  the  consent  or 
►val  of  the  vendor  {Ccicraft  v.  Roebuck,  1  Ves.  221), 
n  the  absence  of  any  arrangement  to  that  effect  in  the 
I  of  the  contract,  he  will  by  those  acts  be  considered  to 
approved  of  the  title ;  but,  generally  speaking,  where 
BSion  is  taken  in  pursuance  of  the  terms  of  the  contract 
ens  T.  Ouppy,  3  Knss.  171),  or  by  the  approval  of  the 
jr  (Burroughs  v.  OMey,  3  Sim.  59),  it  will  not  hinder 
ehaser  from  insisting  upon  having  a  good  title,  and  any 
sition  he  may  have  made  to  that  effect  duly  complied 
{Sin^Mon  v.  Sadd,  2  Week.  Rep.  518);  still,  even 
Dgh  possession  thus  acquired  will  not  of  itself  amount 
iraiver  of  objections  or  requisitions,  a  purchaser,  af^er 
80  in  possession,  may  do  such  acts  as  will  be  considered 
approval  of  the  title,  and  thus  deprive  himself  of  all 
to  nave  such  objections  removed,  or  requisitions  com- 
with ;  for  where  a  purchaser,  after  an  abstract  had  been 
Bred  to  him,  which  disclosed  the  reservation  of  a  right 
orting,  which  had  not  been  mentioned  in  the  conditions 
le  (and  which,  as  we  have  already  seen  (ante,  p.  26), 
1  have  afforded  a  purchaser  ample  grounds  for  rescind- 
he  contract  in  toto),  entered  into  the  possession  of  the 
jrty,  and  paid  part  of  the  purchase  money  without 
ting  to  the  reserved  right,  but  which  he  afterwards 
1  as  an  objection  to  completing  the  purchase,  he  was 
rtheless  considered  to  be  bound  by  his  conduct,  which 
xinaidered  a  waiver  of  the  objection,  and  he  was  held  to 
argain  without  any  compensation  whatever :  (Bumell  v. 
n^  1  Jac.  &  Walk.  168.)  So,  where  a  purchaser  took 
flsion  under  a  contract,  paid  part,  and  gave  security  for 
est  of  the  purchase  money,  and  mortgaged  his  interest 
r  the  contract,  it  was  held  that  the  acts  amounted  to 
r2 
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an  admission  of  the  approval  of  the  title :  (Haydon  v. 
1  Beay.  337.)  So,  wnere  atparty  under  an  agreement 
lease  entered  into  possession  without  having  previonslj  c 
upon  the  lessor  to  show  a  title,  and  approved  of  a  dn 
lease  furnished  by  the  lessor,  he  was  held  by  these  ae 
have  waived  all  objections  to  the  title :  (  Warren  v.  Bid 
son,  I  You.  1 ;  see  also  Clive  v.  Beaumont^  De  Grex  &  S.  i 
Smith  V.  Capran^  7  Hare,  191.) 

How  purchaser  should  guard  against  taking jpossessumh 
construed  an  acceptance  of  the  titlB»'] — A  purchaser,  tbeni 
should  never  enter  into  possession  of  the  property  befiv 
has  approved  of  the  title,  without  a  memorandum,  onda 
hands  of  the  vendor,  that  such  possession  shall  not  be 
sidered  as  a  waiver  of  any  objections  or  requisitions  be 
have  to  make  with  respect  to  the  title,  or  made  a  groan 
calling  upon  him  for  payment  of  the  purchase  money  b( 
the  title  is  perfected,  and  a  conveyance  executed  in  puna 
of  the  terms  of  the  contract.  At  the  same  time,  it  is  i 
for  the  purchaser,  if  no  previous  agreement  has  been  ent 
into  to  that  effect,  to  undertake  to  pay  interest  on  the 
chase  money  up  to  the  time  of  the  completion  of 
contract. 

Counsel's  approval  ofHde  how  far  waiver  of  objectUms, 
— As  a  purchaser  is  not  bound  by  his  counsel's  approv] 
the  title  (Deverell  y.  Lord  Bolton,  ISVes.  505),  sucna^^ 
will  not  be  treated  as  a  waiver  of  objections  or  requisi 
by  the  purchaser,  unless  he  adopts  the  opinion  and  < 
with  the  vendor  in  accordance  with  it ;  but  if  he  does » 
will  be  considered  as  having  approved  of  the  title :  {Alexa 
V.  Crosby,  1  Jones  &  Lat.  666.) 

X.  Of  the  Search  and  Inquiry  for  Incumbrance 

Purchaser's  solicitor  must  ascertain  whether  there  are 
incumbrances,"] — ^If  the  purchaser's  solicitor  is  satisfied 
the  title  as  it  appears  from  the  abstract  and  the  docmi 
therein  referred  to,  his  next  course  of  proceeding  is  to 
cover  whether  or  not  there  are  any  incumbrances  affe< 
the  property,  which  neither  the  abstract  or  documents  of 
disclose.  These  it  will  be  his  dutv  to  search  for ;  but 
viously  to  so  doing,  he  should  ask  the  vendor's  solicit 
there  are  any  such  incumbrances,  which  usually,  and  in 
ought  always  to,  form  one  of  the  questions  mserted 
purchaser's  solicitor  in  the  requisitions  on  title.    In  son 
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[iiVMten parts  of  EngUmd,  a  practice  has  sprung  up  of 
JtymgaTendor  to  make  a  declaration  that  there  are  no 
iHbbnnoes  od  the  ptap&rty^  and  it  would  certainly  afford 
1 1  kmfioal  protection  to  purchasers  if  this  practice  became 


.JStea/om  of  ikii  kmd,    2    Hughes   Pract.    Sales. 
I  Ik  XL VI,  p.  cxxxix^  2nd  edit.) 

I  ^Jj^*^*  ^'^^^^^^i  dgnyimg  there  are  incumhramees^  renders 
I  '^^jmomJIy  liable  ehatdd  any  such  exUt,"] — If  a  vendor^s 
I  ^S^^^  ^  ^^7  ^  ^^®  question  put  to  him  by  the  solicitor 
I  ifttepanJuuer,  denies  that  there  are  any  incumbrances,  or 
laS'^  ^Dceals  them,  he  will  render  himself  personally 
I  Ue  to  the  purchaser :  (Amot  y.  Briscoe^  1  Ves.  sen.  951 ; 
Am y. wS^cAmO,  6  ib,  193;  Richards  \.  Barton,  6  Esp. 
f  li.  C.  268;  Burrows  t.  Loch,  10  Ves.  470.) 

bftdries  shoM  he  made  of  persons  supposed  to  have  daims 
1*1  Uu  properly,'] — Whenever  a  purchaser  suspects  that 
^person  has  a  daim  upon  the  property  which  forms  the 
iqfeet-matter  of  contract,  such  person  should  be  asked  by 
6  jKirdiaser,  or  his  solicitor,  wnether  such  is  or  is  not  the 
9t,  stating  at  the  same  time  that  the  latter  intends  to  pur- 
He  the  property.  By  taking  this  precaution,  if  the  person 
fly  has  an  incumbrance,  but  denies  it,  equity  would  not 
awards  permit  him  to  enforce  it  as  against  the  purchaser  : 
htson  y.  Rhodes,  2  Vem.  554 ;  Amy's  case,  2  Ch.  Cas. 
,  cited.) 

r'ries  as  to  incumbrances  should  be  made  of  trustees  by 
ers  of  trust  ftroperty,'] — Whenever  a  purchaser  cen- 
ts to  buy  an  equitable  estate  or  interest,  he  should  ask 
bustees  whether  the  property  is  subject  to  any  incum* 
ices,  when,  if  the  latter  were  to  make  a  false  representa- 
,  equity  would  compel  them  to  make  good  any  loss  which 
lurchaser  might  sustain  in  consequence  of  such  fraudulent 
anent :  {Burrowes  v.  Loch,  10  Yes.  470.) 

endar  bound  to  discharge  aU  incumbrancesJ] — The  vendor 
nmd  to  discharge  all  incumbrances  before  he  has  any 
t  to  call  upon  the  purchaser  to  accept  a  conveyance  and 
the  purchase  money  (Anon.  2  Freem.  106 ;  Vane  v.  Lord 
nara,  Gilb.  Eq.  Rep.  6 ;  Serjeant  Maynards  ccue, 
«ein.  1 ) ;  and  if  the  incumbrances  are  of  such  a  nature 
the  vendor  is  unable  to  clear  them  off,  the  purchaser 
be  entitled  to  recover  idi  his  costs  from  the  vendor, 
p3 
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including  that  of  the  conyeyance  also,  if  anj  such  hu  I 
prepared;  and  this,  it  seems,  whether  the  search  was  i 
Defore  or  after  such  preparation. 

Search  far  Judgments  should  be  postponed^  when  axid  i 
what  ctrciiiTutoiu^f.]— If  the  vendor's  solicitor,  on  k 
asked,  replies  that  there  are  no  jud^ents,  the.seaidi] 
better  be  postponed  until  immediat^y  before  the  ezeei' 
of  the  conveyance:  {Richards  ▼.  Barton^  I  Esp.N.P.CS 

Distinction  between  the  ancient  and  the  modem  praditt  i 
to  searching  for  Judgments,"] — The  search  for  jud£meiili| 
now  attended  with  much  less  trouble  than  formerly,   f^ 
yiously  to  the  statute  1  &  2  Vict.  c.  110,  the  practices 
search  for  judgments  for  ten  years,  and  if  any  judgi 
appeared  within  that  time,  to  search  for  ten  yean  fiwa^ 
time  of  the  most  early  judgment,  and  in  like  manner  fiir  4 
years  from  each  judgment  which  was  so  found,  bU 
the  period  when  the  owner  became  adult,  unless  1 
reason  to  suppose  there  were  jud^ents  against  him  wl 
a  minor.    But  now  all  judgments,  m  order  to  become  bin 
upon  purchasers,  must,  in  pursuance  of  the  statute  1 1 
Vict.  c.  110,  be  registered  every' five  years,  so  that  atl 
present  day  there  is  no  occasion  to  extend  the  search  I 
that  period. 

Protection  off orded  to  purchasers  by  statute  18  Vict  c*\ 
— And  by  the  recent  statute,  18  Vict.  c.  15,  for  the  I 
protection  of  purchasers  against  judgments,  crown  (  ^ 
cases  oilis  pendens  and  life  annuities,  or  rent-charges,  it  I 
enacted,  that  where  by  the  said  act  2  &  3  Vict,  a  regi^^ 
judgments,  &c.  is  required  within  such  period  of  five  ] 
as  is  therein  mentioned,  in  order  to  bind  purchasers,  o 
gagees,  and  creditors,  it  shall  be  deemed  sufficient  to  M 
such  purchasers,  mortgagees,  and  creditors,  if  such  a  mMf 
randum  or  minute  as  was  required  in  the  first  instance  \ 
acain  left  with  the  senior  Master  of  the  Common  I 
within  five  years  before  the  execution  of  the  conve] 
settlement,  mortgage,  lease,  or  other  deed  pr  instr 
vesting  or  transferring  the  legal  or  equitable  right,  \ 
estate,  or  interest  in  or  to  any  such  purchaser  or  mortg 
for  valuable  consideration,  or  as  to  creditors,  within  I 
years  before  the  right  of  such  creditors  accrued,  as  dire 
by  the  said  last-mentiuned  act,  although  more  than  fivey 
shall  have  expired  by  effluxion  of  time  i^ince  the  last  prei 
registration  before  such  last-mentioned  memorandum  tf ' 
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was  left,  and  so,  toties  quoiies,  upon  every  register : 
(net.  6.) 

At  to  judgments  removed  from  inferior  to  superior  courts »"] 
^When  judgments  of  inferior  courts  are  removed  to  the 
■perior  conrts,  they  are  to  be  re-registered,  or  registered, 
litbe  case  maybe  (sect.  7);  but  it  is  expressly  declared 
that  nothing  in  the  act  shall  be  construed  to  revive  extin- 
niAed  judgments:  (sect.  8.)  (See  the  form  of  bill  of  costs 
pr9tmUngf(rr  judgments^  Gilb.  Costs,  352,  3rd  edit.) 

M  to  mregistered  orders  in  bankruptcy.'] — No  order  in 
^■Bkraptcj  is  to  afiect  lands  until  roistered:  (sect.  10.) 

^to judgments  entered  up  against  a  mortgagor.'] — Mr. 
l^^ideaaZ)  in  his  able  Treatise  on  the  Law  of  Judgments, 
■T"  (pp.  81,  82) :  "  It  may  be  useful  to  observe,  by  way  of 
vntion,  that  all  judgments  entered  up  against  a  mortgagor 
^wqnent  to  the  mortgage,  are  charges  upon  the  surplus 

■  the  moneys  arising  from  a  sale  under  a  power  contamed 

■  the  mortgage  deed,  and  that  the  mortgagee  would  be 
**nd  to  apply  such  surplus  in  the  proper  discharge  of  all 
•A  judgments  of  which  he  has  notice."  Remarking,  at  the 
■ne time, that  "there  was  no  reason  to  doubt  that  even 
pwer  the  old  kw  all  such  judgments  were  general  charges 

■  equity  upon  the  surplus  moneys  in  the  hands  of  the  mort- 
P8*6;  in  support  of  which  argument  he  refers  to  Mr.  Ser- 
J"*^^  Hill's  opinion,  stated  m  Forth  v.  Dvke  of  Norfolk 
(4Mad.506.)  -^         -^ 

^^  judgments  and  Croian  debts  against  mor^agees  who 
^oeenpcdd off.]— The  act  18  Victoria,  c.  15,  after  reciting 
*J***  great  delay  and  expense  are  occasioned  upon  purchasse 
•M  mortgages  of  land  in  oonsequence  of  judgments  against 
■^'''g^gees  and  Crown  debts  and  liabilities  to  the  Crown  of 
f^J^gees  continuing  to  bind  lands  although  the  mortgagees 
■"«  been  bond  fide  paid  off,  and  the  lands  nave  been  actufJly 
JJ^"^  to  purchasers,  or  to  other  mortgagees;  for  remedy 
2®^"  proceeds  to  enact,  that  "  where  any  legal  or  equi- 
|~*  estate  or  interest,  or  any  disposing  power  in  or  over 
■V  wods,  tenements,  or  hereditaments  shall,  under  any 
yj^yance  or  other  instrument  executed  after  the  passing 
*«»  act,  become  vested  in  any  person  as  a  purchaser  or 
•^'^ee  for  valuable  consideration,  such  lands,  &c.  shall 
**  De  taken  in  execution  under  any  writ  of  elegit^  or  other 
"•*  of  execution,  to  be  sued  upon  any  judgment,  or  any 
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decree,  order,  or  rtde  affainst  any  mortgagee  or  mortgnf 
thereof,  who  shall  have  oeen  paia  off  prior  to  or  at  the  t 
of  the  execution  of  such  conveyance ;  nor  shall  an?  i 
judgment,  decree,  order,  or  rtde,  or  the  money  ucf 
secured,  be  a  charge  upon  such  lands,  &a,  so  vested  in  | 
chasers  or  mortgagees,  nor  shall  sudi  lands,  tenements 
hereditaments  so  vested  in  purchasers  or  mortgagees  be 
tended  or  taken  in  execution  or  rendered  liable  qnderi 
writ  of  extent  or  writ  of  execution,  or  other  process  m 
by  or  on  behalf  of  Her  Majesty  or  her  successors  in  reif 
of  any  jud^ent,  statute,  or  recognizance  obtained  aga 
or  entered  mto  by,  or  inquisition  found  against,  or  obE 
tion  or  specialty  made  by,  or  acceptance  of  office  by  i 
mortgagee  or  mortgagees,  whereby  ne  or  they  hath  or  1 
become  or  shall  bea>me  a  debtor  or  accountant  or  debl 
and  accountants  to  the  Crown,  where  such  mortgagee 
mortgagees  shall  have  been  paid  off  prior  to  or  at  tfaet 
of  the  execution  of  such  conveyance  as  aforesaid :"  (sect  1 

At  to  Ufe  anmtUies  and  rent'Charges."] — Whenerer  ti 
was  any  suspicion  that  any  annuities  not  disclosed  bj 
abstract  were  chargeable  on  the  property,  the  practice 
been  to  make  a  search  for  memorialized  annmties,  eae 
the  lands  happen  to  lie  in  a  register  county,  in  whidi  cai 
was  considered  sufficient  to  search  the  registry  office  oi 
but  now,  under  the  above-mentioned  enactment  of 
1 8  Vict.,  life  annuities  and  rent-charges  are  not  to  affect  la 
as  to  purchasers,  unless  a  memorandum  is  left  with  the  aei 
Master  of  the  Court  of  Common  Pleas  at  Westminster,  i 
is  forthwith  to  enter  the  particulars  in  a  book,  in  alphabet; 
order,  in  the  name  of  the  person  whose  estate  is  intendei 
be  affected  by  the  annuity  or  rentcharge,  together  witb 
year  and  day  of  the  month  when  any  such  memorandun 
minute  is  so  left  with  him ;  and  all  persons  shall  be  at  lih 
to  search  the  same  book,  together  with  the  other  books 
registers  in  the  office,  on  payment  of  the  sum  of  one  shiOi 
(sect.  12.)  Searches  may  also  be  made  by  the  parties,  ni 
proper  regulations,  in  the  office,  and  the  sum  of  one  shil 
only  shall  be  payable  on  one  search,  although  more  ni 
than  one  shall  be  searched  for,  where  such  names  relat 
the  same  transaction  :  (sect.  13.) 

As  to  annuities  given  by  iwH.] — Annuities  given  by  wil 
excepted  from  the  act :  (sect.  14.) 

Search  must  now  he  made,  as  well  in  the  case  of  leas 
or  copyhold  as  of  freehold  estates, ^-^The  search  for  j 
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mat  now  be  made  where  the  property  is  of  leasehold 
pjhold  tenure,  in  the  same  way  as  in  the  case  of 
estates ;  and,  notwithstanding  it  was  formerly  con- 
that  leasehold  estates  were  only  bound  from  the  time 
(^execution  was  deHvered  into  the  sheriff's  office 
'.  Athertom^  2  Marsh,  275 ;  see  also  Burdon  t.  Ken- 
ktk.  379 ;  Jeans  y.  WiUun»^  1  Ves.  95),  the  statute 
let.  c.  110,  has  rendered  them  liable  to  judgments  in 
mer  as  freeholds.    (See  Prideaux  on  Judgments, 

ledpropetiy^  how  far  liable  to  judf^merUs.'] — Entailed 
'  is  by  the  above-mentioned  enactment  (1  &  2  Vict. 
Jso  rendered  liable  to  judgments,  which  are  binding, 
on  the  tenant  in  tail,  but  on  the  issue  in  tail  and 
BT-man,  where  the  entail  was  capable  of  being  barred 
the  consent  of  the  protector ;  so  that  a  search  for 
ts  is  just  as  necessary  in  purchases  from  tenants  in 
f  prenuses  holden  for  any  other  estate. 

k  necessary^  even  in  purchases  from  assignees  of  bank* 
-Nor  can  such  search  be  dispensed  with,  even  where 
is  made  by  the  assignees  of  a  bankrupt ;  for,  not- 
.ding  the  statute  now  under  consideration  provides 
judgment  creditor  shall  not  be  entitled  to  a  prefer- 
the  case  of  the  bankruptcy  of  the  person  a^nst 
ich  judgment  shall  be  entered  up,  unless  such  judg- 
dl  have  been  entered  up  one  year  at  least  before  the 
toy,  it  does  not  deprive  him  of  such  preference  where 
Igment  has  been  entered  up  prior  to  that  period. 
xh.  may,  however,  in  such  cases  be  restricted  to  the 
cement  of  one  year  next  preceding  the  bankruptcy. 

ties  afforded  by  recent  enactments  in  the  search  for 
ts."] — rhe  inconvenience  and  uncertainty  that  was 
'  incurred  in  searching  for  judgments,  which  was 
igly  great  where  a  vendor  had  a  common  name 
le  to  a  great  number  of  other  persons — as  the  Smiths, 
Jones's,  or  Robinsons,  or  many  others — are  to  a 
tent  remedied  by  the  19th  section  of  the  statute  now 
»nsideration,  by  which  it  is  provided  that  no  judgment 
ect  any  purchaser,  unless  a  minute  containing  the 
td  usuid  or  last  place  of  abode,  and  the  title,  trade^ 
ssion  of  the  person  whose  estate  is  to  be  affected 
,  shall  be  left  with  the  senior  Master  of  the  Court  of 
a  Fleas,  who  shall  enter  the  name  in  a  book,  in 
bical  order,  by  the  name  and  addition  of  such  person. 
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Search  can  rarely  be  safelv  dispensed  wUkJ] — At  th( 
sent  day,  therefore,  a  purchaser's  solicitor  can  rardj 
perfect  safety  dispense  with  searching  for  jadgments 
cause,  although  the  13th  section  of  the  act  1  &  2  Vict,  e 
declares  that  purchasers,  without  notice^  shall  not  be  dm 
of  the  equitable  protection  they  previously  possesseo, 
notice  might  possibly  be  inferred  from  very  slight  en 
stances,  and  ir  proved,  would  give  the  judgment  ere 
the  benefit  of  those  extensive  remedies  the  act  confers 
them :  (Prideaux  on  Judgments,  66,) 

Purchaser's  solicUor  liable  for  losses  incurred  hy  his 
ting  to  search  for  judgments!] — And  a  purchaser's  loS 
should  be  careful  to  search  for  Judgments,  as  well  f< 
own  sake  as  for  that  of  his  chent ;  for  should  the 
sustain  any  injury  in  consequence  of  this  omission  o 
part  of  his  soLcitor,  the  latter  will  become  personally 
to  make  good  the  same,  which  the  client  may  recover 
him  by  action  at  law :  {ForshaU  v.  Jones^  1  Vin.  Aln 
Brooks  V.  Day,  2  Dick.  572 ;  Oreen  v.  Jackson^  P 
N.  P.  C.  336 ;  Baker  v.  Chandless,  3  Camp.  N.  P.  C 
Ireson  v.  Peamuaij  6  Dow.  &  By.  187 ;  Jones  v.  1 
9  Dowl.  143.) 

Crown  debts.] — ^Where  it  is  at  all  probable  that  the  v< 
is  an  accountant  to  the  Crown,  a  search  should  be  mal 
Crown  debts.  This  must  be  made  in  the  same  office  t 
Common  Pleas  where  judgments  are  to  be  searched 
(2  Vict.  c.  1 1 ,  s.  8.)  ne  act  of  1  &  2  Vict.,  however, 
relates  to  Crown  debts  created  or  secured  before  the  4 
June,  1839.  If,  therefore,  it  is  at  all  likely  that  Crown( 
may  have  been  incurred  previously,  further  inquiries  d 
be  made  to  ascertain  whether  or  not  they  are  still  subsu 
If  still  in  existence,  the  purchaser  may  now  be  exonei 
therefrom  by  paying  the  same  into  the  Exchequer,^dc 
provisions  of  the  statute  1  &  2  Geo.  4,  c.  121,  s.  10, 
viously  to  which  a  purchaser  would  not  have  been  se 
although  his  money  was  actually  paid  into  the  Exchei 
unless  he  had  obtained  a  quietus  to  be  entered  up  of  rec 

Lis  pendens,] — Where  there  is  any  reason  to  susped 
a  suit  18  pending  respecting  the  property,  the  same  off 
the  Common  Pleas  should  be  searched  for  the  purtx 
ascertaining  that  fact,  which,  unless  a  memorandu 
minute  is  left  with  the  senior  Master  of  the  Common 
who  is  to  enter  the  particulars  in  a  book,  in  alpha! 
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wIU  not  be  binding  on  a  purchaser  unless  it  can  be 

that  he  has  had  express  notice  of  such  pending^  suit. 

m  there  must  be  a  re-entry  every  five  years,  it  will  be 

'^^t  to  Umit  the  search  to  within  that  period:  (2  &  8 

ell,  8.  3.) 

Smnha  to  he  made  in  case  of  ttupicum  of  insolvencp.l^ 
wlKDerer  a  yendor  is  known  to  have  been  in  difficulties,  it 
iffl  be  prodent  to  search  the  Insolvent  Courts. 

Jagwei  to  he  made  in  case  of  suspicion  of  acts  of  bank- 
np^jfn—WheD  a  vendor  was  in  trade  the  practice  iormerly 
fi^  imeneYer  there  was  any  apprehension  of  his  having 
yi'iUed  an  act  of  banhruptcy,  to  search  the  Bankruptcy 
^rt  ha  any  affidavit  of  debts  which  might  have  been  made 
mfinndation  of  a  commission  or  fiat  in  bankruptcy  j  but, 
iPiov,  tSihondHde  conveyances  by  a  bankrupt  previously 
j^^^JMPing  ofa  fiat  against  him  were  rendered  valid,  not- 
Jj"**^^  a  prior  act  of  bankruptcy,  unless  the  purdiaser 
Wnotice  of  it  (1  &  2  Vict.  c.  4) ;  and  as  the  issuing  of  a 
■jMf  any  other  proceeding  in  bankruptcy,  is  certain  to  be 
wvn  to  all  parties  having  immediate  transactions  with  the 
J[]™>pt)  a  search  or  inquiry  of  this  nature  is  now  rarely 
■we.  Where,  however,  a  vendor  is  a  certificated  bankrupt, 
JJ^J^rtwcts  to  sell  property  acquired  by  him  subsequently 
•w  hwikruptcy,  the  purchaser's  solicitor  ought  to  see  that 
SrSri         ^^  conformity  has  been  duly  and  properly 

Jj^  (ifjwthaser's  solicitor  where  the  lands  lie  in  a  register 
2[jTjj"~Where  the  lands  lie  in  a  register  county,  the  pur- 
•jjiBrs  solicitor  must  not  only  see  that  every  document 
2™  to  be  registered  has  been  duly  registered,  but  he 
•**l>o  search  the  register  offices  to  ascertain  that  there 
""JJ  '^gwtered  incumbrances  afiectingthe  property.  And 


?J*™^ding  the  practice  may  not  be  to  register  wills, 
22?j^'  has  a  right  to  insist  upon  this  being  done,  and 
■•  Wiotor  should  take  care  to  see  that  this  be  done  before 
r^^ts  his  client  to  complete  the  purchase,  as  another 
*2^  purchaser,  without  notice  of  the  will,  would,  by 
JSJ^g  hia  convevance,  be  entitled  to  a  preference  to  a 
J*[^  under  the  will  and  all  persons  claiming  under  him : 
«'*»'▼.  SUxmbridge,  7  Ves.  478.) 

of  price  not  generally  considered  a  sufficient 
a  cQnira4^.'] — ^Inadequacy  of  pnce  will 
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not,  generally  speaking,  form  a  sufficient  groimd  for 
a  specific  performance  either  hj  a  vendor  (City  oj 
T.  Richmond,  2  Yem.  242 ;  Laville  v.  Laville,  1  I 
745 ;  Adami  v.  Weare,  1  Bro.  C.  C.  667),  or  by  a  pi 
(Coles  V.  TregothiCy  9  Yes.  234 ;  Lowther  v.  towthi 
95;  WesUm  v.  RwseU,  3  Yes.  &  Bea.  187.)  But 
person  has  been  induced  to  offer,  or  to  accept,  an  ini 
price  through  the  frandulent  misrepresentation  of  t 
partj,  or  the  grossness  of  inadeqnacy  is  snch  as  to  b 
e\ridence  of  fi^ud,  a  Court  of  Equity  will  not  afion 
in  enforcing  a  performance  in  specie :  (James  t.  . 
1  Lev.  Ill;  Dean  y.  Rastron,  I  Anstr.  64;  Cc 
Shrimpton,  6  Bro.  P.  C.  187 ;  Buxton  v.  Cooper, 
383.)  So,  also,  as  we  have  previously  noticed,  the 
ing  puffers  to  bid  at  a  sale  by  auction,  for  the  pu 
screwing  up  the  price,  is  considered  so  fraudulen 
towards  the  real  bidder,  that  any  purchaser,  un 
circumstances,  would  be  entitled  to  rescind  thee 
(see  ante,  p.  77,  and  the  cases  there  referred  to.) 

As  to  copyholds.'] — ^Whenever  the  lands  are  of  < 
or  customary  tenure,  the  court  rolls  should  be  insp< 
the  purpose  of  ascertaining  whether  any  of  the  d( 
have  been  left  out  of  the  abstract. 

Costs  for  tmnecessarv  search  wiU  not  be  aHowedJ]' 
chaser^s  solicitor  must  be  careful,  whilst  he  omits  n 
or  inquiry  that  is  in  any  way  essential  to  his  search  or 
that  he  does  not  carry  it  on  to  an  unreasonable  or  i 
sary  extent ;  for  if  he  does  so,  he  will  not,  upon  tax 
allowed  his  costs  for  making  it.  And,  even  where 
have  been  directed  by  counsel,  or  purchaser's  soli* 
not  been  allowed  his  costs,  even  as  between  solic 
client,  where,  to  his  own  knowledge,  subsequent 
have  rendered  those  searches  unnecessary:  (Lan^ 
Mahony,  3  J.  &  L.  97.) 

Course  to  be  pursued  where  purchaser  is  willing 
an  imperfect  tme  with  an  indemnity,'] — It  sometim( 
ever,  nappens  in  the  case  of  a  willing  purchaser,  th 
withstanding  the  title  may  be  a  very  imperfect 
there  may  be  incumbrances  upon  it,  of  a  nature  th( 
is  unable  to  discharge,  still  a  purdiaser  may  be  n 
accept  a  title  so  circumstanced,  provided  be  be  so 
indemnified  from  any  damage  or  injury  he  may  m 
consequence  of  any  of  those  charges  upon  the  ] 
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^  I  he  cannot  be  compelled  to  complete  the  contract 

such  indemnity,  or  require  the  vendor  to  fiilfil  the 

npoD  those  terms.     In   a  case  of  this  kind,  the 

T  should  state  his  objection,  and  at  the  same  time 

i  upon  what  terms  he  will  accept  the  title. 

hi  of  vendor  to  rescind  contract.'} — And  as  on  the 

hand,  a  purchaser    may  rescind    the    contract    for 

of  the  causes  before  mentioned,  so,  on  the  other  ham), 

1  purchaser  fails  in  performing  his  part  of  the  agreement, 

[ie  Tender  will,  in  like  manner,  be  authorized  to  annul  it 

'  logether.  The  usual  grounds  upon  which  a  vendor  rescinds 

^contract  is,  that  the  purchaser  is  not  ready  to  complete 

"purchase  at  the  time  appointed  by  the  contract  or  con- 

of  sale,  or  has  by  his  own  laches  or  neglect  deprived 

of  all  right  to  a  specific  performance.   Hence,  where 

contract  or  conditions  provide  that  time  shall  be  made 

'  of  the  essence  of  the  contract  (see  the  form  1  Con. 

,     jPartl,  No.  in,  clause  6,  p.  17),  the  vendor  will, 

*M^ately  upon  breach  of  this  condition  by  the  purchaser, 

•entitled  to  annul  the  sale,  and  dispose  of  the  property  in 

■y  manner  he  may  think  proper,  and  also  take  proceedings 

V^t  the  purchaser  for  his  breach  of  contract ;  but  these 

••e  subjects  we  shall  enter  more  fully  into  hereafter. 

^^heretime  is  not  made  the  essence  of  the  contractJ] — But 
"e  time  has  not  been  made  part  of  the  essence  of  the 
JS.J  ^l'^^  it  does  not  appear  to  be  satisfactorily  determined 
2j  "»  loug  a  period  may  be  allowed  to  elapse  before  the 
•towJt  will  be  permitted  to  be  rescinded  by  the  one  party, 
■JJ**oiint  of  its  non-performance  on  the  part  of  the  other, 
■p*  much,  however,  does  appear  certain,  namely,  that 
%Bty  will  assist  no  one  who  has  not  shown  himself  desirous, 
Pjjpt»  and  at  all  times  eager  and  ready  to  complete  his 
?JJP"^5  for  a  Court  of  Equity  always  discountenances 
Mies  or  neglect :  (see  Grounds  and  Rudiments  of  Law  and 
Wy.  18;  and  1  Mad.  Pract.  416,  2nd  edit. ;  and  the  cases 
■preferred  to.)  In  a  recent  case,  Firth  v.  Greenwood 
P*  h.  T.  Kep.  5 ),  a  delay  of  three  years  by  a  purchaser 
*•  held  to  preclude  hita  from  a  bill  for  a  specific  per- 

^J^ther^iftime  is  not  made  the  essence  of  the  contract,  any 

'T^V'^  acts  can  make  so,} — When  time  has  not  been 

IW|j*"y  made  the  essence  of  the  contract,  it  seems  doubt- 

^'Jether  any  subsequent  notice  or  intimation  of  the 


a 
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parties  can  render  it  so ;  and  Sir  John  Leach,  «ud  (I , 
y.  Nelthorpey  6  Mad.  18),  that  it  may  be  considered  | 
settled  doctrine  of  the  court,  that  by  the  terms  of  thea_ 
ment,  time  may  be  made  the  essence  of  the  contract  [ 
that  it  had  not  been  decided  that  where  there  is  no  8 ' 
tion  in  the  contract,  time  may    be    made    essenti 
subsequent  notice ;    and  he  added,  that  in  the 
before  him,  he  should  leave  the  point  untouched. 

XL  Of  the  AccEFTAiroE  of  the  Titlb  ob  ABASDomrant  I 
OF  THE  Contract.  j 

If  purchaser's  solicitor  approves  of  HUe^  he  should  t 
early  notice  thereof  to  vendor^ s  solicitor, "] — If  the  vendor 
succeeded  in  removing  all  objections  raised  upon  the  ' 
and  complied  with  the  requisitions  demanded  of  him  bjp- 
purchaser's  solicitor,  and  the  comparison  of  the  docniM 
with  the  abstract  proves  satisfactory,  so  that  there  ii 
longer  any  objection  to  the  title,  the  latter  should  give  i 
notice  of  that  circumstance  to  the  vendor's  soHcitor, 
quainting  him  at  the  same  time  that  he  has  accepted 
title  on  behalf  of  his  own  cHent. 

Course  purchaser's  solicitor  should  adopt  when  the 
proves  defective.'] — But  if  after  a  careful  investigatiiM 
appears  that  the  vendor  cannot  confer  a  good  and  i 
able  title,  or  that  the  property  is  subject  to  incami 
he  is  unable  to  discbarge,  or  that  he  has  not  the  duratkri 
interest  which  he  pretended  to  sell,  or  that  such 
has  been  misdescnbed,  or  there  has  been  a  total  or  p 
failure  of  the  consideration,  or  any  material  alteration 
in  the  premises  by  the  vendor,  or  under  his  sancdfli 
authority  subsequent  to  the  contract,  whereby  the  puidii 
may  be  m  any  way  prejudiced,  then  the  purchaser^  soliei 
should  give  immediate  notice  to  the  vendor  that  bis  i3k 
will  rescind  the  contract.  Or  where  the  circumstances 
admit  of  it,  and  the  purchaser  is  desirous  that  such 
be  done,  instead  of  annulling  the  contract,  to  insist 
fulfilment,  and  that  the  purchaser  shall  be  allowed 
compensation,  by  a  deduction  of  purchase  money,  to 
up  for  such  defects,  whatever  they  may  be. 

Notice  of  grounds  of  objection  to  title  shotdd  he  gtpflt]" 
When  the  contract  is  rescinded  by  a  purchaser  on  acco* 
of  the  vendor's  incapability  to  make  a  marketable  title,  d 
purchaser's  solicitor  must  be  careful  to  set  the  whole  of  tl 
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b  of  objection  in  his  notice  to  the  vendor  of  the  pur- 

r*!  intention  to  annul  the  contract ;  for  unless  this  be 

^  a  purchaser  would  not,  in  case  of  his  bringing  an  action 

w  upon  the  contract,  be  permitted  at  the  trial  to  insbt 

I  ao)r  objection  to  the  title  that  appeared  on  the  face 

f  tte  abstract,  which  he  neglected  to  take  at  the  time  of 

iGDiding  the  contract,  and  wmch  might  have  been  removed 

ftlieTendor  if  taken  before:  {Toddy,  Hoggart,  I  M.  &M. 


XII.  Op  the  Propbrtt  in  the  Abstract. 

When  general  property  subsists  both  in  vendor  and  pur- 
rJ] — ^As  long  as  the  contract  remains  open,  the  general 
%j  of  the  abstract  is  neither  in  the  vendor  or  the  pur- 
If  the  contract  is  completed,  it  becomes  the  absolute 
'  of  the  purchaser  ;  if  the  contract  is  rescinded,  it 
back  again  to  the  vendor:    {Roberts   v.    IVyatt^ 
f^STaant.278.) 

Prwperfy  of  the  purchaser  in  the  abstract  pending  the  con^ 
kuetl — ^In  the  mean  time,  until  the  contract  is  either 
•oopleted  or  annulled,  the  purchaser  is  entitled  to  retain 
Ae  abstract  in  his  possession,  for  the  following  purposes  : — 

1.  To  enable  him  to  ascertain  whether  the  vendor  can 
|H&r  a  good  title  to  the  property. 

S.  For  the  purpose  oi  taking  the  opinion  of  counsel 
Ifoait. 

t,  For  the  purpose  of  aiding  him  in  the  further  investiga- 
tion of  the  title. 

4.  To  assist  him  in  preparing  the  conveyance,  by  enabling 
lin  to  see  what  persons  are  the  proper  con  veering  parties ; 
vhit  iiM)de  of  assurance  it  may  be  most  expedient  to  adopt, 
■d  what  parcels  are  to  be  inserted,  and  so  forth. 

PiareJUuer^s  right  to  retain  abstract  may  subsist^  nottoith- 
tkudtng  he  has  rejected  the  tide,'] — The  purchaser's  right  to 
atain  the  abstract  does  not  necessarily  cease  by  the  circum- 
Anoe  of  his  rejecting  the  title,  for  in  such  case,  his  right  of 
Rtention  will  continue  until  the  dispute  is  finally  settled,  to 
enable  him  to  justify  his  rejection  of  the  title,  and  to  show 
ipon  what  grounds  he  did  so. 

Vendor  entitled  to  have  abstract  returned  to  him    when 
sntrad  is  totally  rescinded,"] — But  when  the  dispute  is 
q2 
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ileiermined,  and  the  whole  contract  totallj  rescindei 
poitrhaser  is  bound  to  retom  the  abstract  to  the  Yi 
whote  abfolute  propertv  it  then  becomes :  and  a  yei 
solicitor  shoald  lose  no  time  in  calling  upon  the  ]>ard] 
solicitor  to  return  it,  as  it  might  prore  prejudicial 
Tendor  s  interest  to  hare  the  weakness  of  his  title  expo 
the  hands  of  persons  who,  haying  abandoned  the  con 
hare  no  right  whaterer  to  hare  anything  further  to  d< 
the  property;  and  for  the  same  reason,  the  parch 
solicitor  should  forward  any  copy  or  extracts  he  maj 
of  the  abstract  at  the  same  time  that  he  returns  the  lat 
the  Tendor ;  or  otherwise,  he  ought  to  destroy  then 
it  would  I  e  a  pernicious  thin^  if  accounts  of  a  person's 
and  particularly  where  that  title  is  a  defective  one, 
;^t  abroad,  an<l  such  copies  or  extracts  might  possib 
applied  for  very  mischievous  purposes :  {Roberta  v.  } 
1  Taunt.  278.) 

Aa  to  the  property  ni  conaueVs  opinion  taken  upon  the 
— With  respect  to  right  to  any  counsel*s  opimon  that 
have  been  taken  upon  the  title,  the  rule  appears  to  be 
upon  the  abandonment  of  the  contract,  the  vendor  is  en 
to  have  it  forwanled  to  him  with  the  abstract ;  for  as 
twund  to  repay  the  purchaser  the  costs  he  has  incnn 
])rocuring  such  opinion,  it  is  but  just  that  he  shoald  h 
ft)r  whatever  it  may  be  worth  ;  but  it  is  onlv  on  the  gi 
that  he  has  defrayed  the  expenses  of  takmg  the  o( 
that  the  vendor  is  entitled  to  have  it  handed  ov) 
him  ;  for,  if  upon  being  called  upon  by  the  purchaa 
the  payment  of  these  costs,  he  revises  to  discharge  t 
the  purchaser  will  be  entitled  to  retain  the  opimon, 
i'.rase  it,  as  also  any  observations  or  opinions  which 
have  been  written  on  the  abstract,  so  as  altogether  to  • 
the  vendor  from  reaping  any  advantages  from  them,  i 
the  purchaser's  costs  in  respect  of  the  same  are  sati 
(  Wood  v.  Court,  llil.  Term,  1827,  referred  to  19  L.T. 
199.) 

Right  of  rescinding  contract  may  be  lost  by  subs 
acquiescence.']  —  A  party  who  is  desirous  of  rescinc 
contract  must  be  careful  not  to  do  any  act  which  m 
construed  as  a  confirmation  of  it,  for  if  he  does  so,  hL 
to  annul  the  contract  will  be  waived,  and  he  will  be  I 
his  original  bargain. 

Costs, "] — If  the  contract  is  rescinded  on  account 
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r  vendor's  failing  to  make  out  a  marketable  title  to  the  pro- 
I  fvty,  the  purchaser  will  be  entitled  to  call  upon  the  former 
j  Id  defray  all  reasonable  expenses  incurred  by  the  latter  in 
§m  investigation,  including,  also,  money  paid  as  fees  for  the 
ipmion  of  counsel,  either  upon  the  abstract,  or  any  other 
'  jimt  that  may  have  arisen  respecting  the  title :  {Fleureau 
T.  TkornhiU,  2  Bl.  Rep.  1078.) 

XnL  Of  thb  iNYEsnoATioir  of  the  TrrLs,  ash  otufr  in- 

TEBMBDIATE  PbOCEEDINOS,  WHERE  THE    SaLB    IS    MADE 
UVDER  THB  DeCEEB  OF  THB  CoURT  OF  GhANCEBY. 

1.  Investigation  of  Title. 

2.  Paying  in  of  Porchase  Money,  and  delivery  of  Possession. 

3.  Sabstitation  of  Porchasers. 


1.  Investigation  of  Tide, 

Course  of  proceeding  where  the  sale  is  made  under  a 
iseree.'} — When  real  property  is  sold  under  the  decree  of  a 
Goort  of  Equity,  the  vendor^s  solicitor  must,  as  in  ordinary 
OSes,  deliver  tlie  abstract  to  the  purchaser  or  hb  solicitor 
iitliin  the  time  specified  on  the  conditions  of  sale  (15  8c  16 
Tici.  c.  86,  8.  56),  and  if  he  fails  in  so  doing,  an  order  may 
be  obtained  for  this  purpose  on  motion  by  notice,  or  on  appli- 
cation at  chambers :  (Ayck.  433,  5th  ec&t.) 

DwHes  of  purchaser'' s  solicitor  with  respect  to  the  vnvestiga- 
ikmofihe  1iue.'\ — ^With  respect  to  the  duties  of  the  purchaser's 
nliator  in  sales  of  this  kind,  it  will  be  necessary  for  him  not 
«ly  to  investigate  the  title  with  the  same  vigilance  he  ought 
to  exercise  in  ordinary  sales,  but  also  to  be  certain  that  the 
ide  is  made  in  strict  accordance  with  the  decree  ( Colclough 
w,Sterum,  3  Bli.  181);  added  to  which,  he  must  also  see 
tittt  all  persons  who  are  necessary  conveying  parties  are 
before  the  court ;  for  if  he  takes  a  title  which  a  decree  in  an 
imperfect   suit  does  not  protect,  he  must  take  the  conse- 

(ib.) 


Purchaser  may  abandon  sale  where  there  is  an  error  in  the 
iecreeJ] — Jf  the  purchaser's  solicitor  discovers  any  error  in 
the  decree  he  may  abandon  the  contract,  as  the  court  will 
not,  under  such  circumstances,  compel  a  purchaser  to  take 
in  estate  sold  under  it,  notwithstanding  the  parties  are  pro- 
eeeding  to  rectify  the  error :  (Lechmere  v.  Brazier,  2  J.  &  W. 
Q  3 
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287 ;  Calvert  v.  Godfrey,  6  Beav.  97 ;  Sherwood  v.  Bste^ 
13  Jur.  1042 ;  Ayck,  433,  5th  edit.) 

Proper  course  where  purchaser's  solicitor  finds  objec 
which  cannot  be  disposed  of  out  of  courts  — If,  upon  tb( 
vesti^tion  of  the  title,  the  purchaser's  sohcitor  discoyen 
objections  which  cannot  be  disposed  of  out  of  court, 
proper  course  is  to  carry  such  objections  before  the  J!id| 
chambers,  when  the  vendor  will  be  required  either  to  rest 
them,  or  argue  them  in  open  court:  {Pegg  y.  Wk 
16  Jur.  1105.)  In  such  case,  also,  a  reference  may  ben 
to  the  conveyancing  counsel :  (Ayck.  434,  5th  edit.) 

Reference  to  counsel  has  superseded  practice  of  refen 
to  Master,! — This  course  of  proceeding  by  reference  to 
conveyancmg  counsel  has  superseded  the  former  practio 
referring  matters  of  this  kind  to  the  Master,  and  is  authori 
by  the  statute  15  &  16  Vict.  c.  80,  s.  40,  by  which! 
enacted  that  it  shall  be  lawful  for  the  court,  or  any  ja 
thereof,  when  sitting  at  chambers,  to  receive  and  act  a 
the  opinion  of  conveyancing  counsel  in  actual  practice 
be  nominated  as  thereinafter  mentioned,  in  all  cases  in  wl 
according  to  the  practice  of  the  court  and  of  the  Ma^ 
office,  it  has  been  usual  for  the  Master  to  require  or  rec 
the  opinion  of  conveyancing  counsel,  for  his  aid  and  as 
ance  in  the  investigation  of  the  title  to  an  estate  wr 
view  to  the  investment  of  money  in  the  sale  or  mortj 
thereof,  or  with  a  view  to  the  sale  thereof,  or  in  the  se 
ment  of  a  draft  of  a  conveyance,  mortgage,  settlema 
other  instrument  or  otherwise,  and  in  such  other  case 
the  Lord  Chancellor  shall  by  any  General  Order  direct 

Party  dissatisfied  with  conveyancing  counsel's  opinion 
object  to  it."] — But  it  shall  be  competent  for  any  part 
object  to  any  opinion  of  any  such  counsel  when  he  shall  ( 
it  open  to  objertion,  and  thereupon  the  point  in  dispute 
be  disposed  of  by  the  court,  or  by  the  judge  sittio 
chambers,  according  to  the  nature  of  the  case  :  {ib.) 

How  business  is  to  be  distributed  amongst  cotmsel!]-' 
business  to  be  referred  to  the  conveyancing  counsel » 
nated  by  the  Lord  Chancellor  under  the  above-raenti( 
act,  and  who  are  six  in  number,  is  to  be  distnbi 
amongst  them  in  rotation  by  the  iirst  clerk  to  the  regist 
for  the  time  being;  and  during  his  occasional  or  nec€« 
absence,  by  the  second  clerk  to  the  registrars  for  the  t 
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\»ng'i  and  dttring  the  occasional  or  necessary  absence  of 
Ml  snch  clerks,  then  by  such  one  of  the  other  clerks  to  the 

I  wgistrars  as  the  first  registrar  for  the  time  being  may  nomi- 
■«e  for  that  purpose :  (1st  Order,  16th  December,  1852; 

{ATd.  421, 5th  edit.) 

Clerk  making  distribution  to  be  responsible  that  the  business 
firtgvlarlj/ekinbuted,'] — The  clerk  making  such  distribution 
ai  aforesaid  is  to  be  responsible  that  the  business  is  distri- 
kted  according  to  regular  and  iust  rotation,  and  in  such 
■nmer  as  to  keep  secret  from  all  persons  the  rota  or  suc- 
eenon  of  conyejancing  counsel  to  whom  such  business  is 
n&rred;  and  it  shall  be  his  duty  to  keep  a  record  of  such 
leferences,  with  proper  indexes,  to  enter  therein  all  such 
I  Wferences:  (2  ift. ;  Ayck.  421,  5th  edit.) 

Memorandum  of  directions  for  reference  to  be  signed  by 

j  f^giUrar  or  judge's  chief  clerk.'] — When  the  court,  or  a 

I  ^dge  sitting  at  chambers,  shall  direct  any  business  to  be 

J  Anred  to  any  such  conveyancing  counsel,  a  short  memo- 

nBdum  or  minute  of  such  direction  is  to  be  prepared  and 

■jpied  by  the  registrar,  if  the  same  shall  have  been  given  in 

ftwrt,  or  by  the  judge's  chief  clerk,  if  given  in  chambers ; 

■id  the  party  prosecuting  such  objection,  or  his  solicitor,  is 

to  fake  such  memorandum  or  minute  to  the  registrar's  clerk, 

whose  duty  it  shall  be  to  make  such  distribution  as  afore- 

aud;  and  such  clerk  is  to  add  at  the  foot  thereof,  a  note 

ipecE^ng  the  name  of  the  conveyancing  counsel  in  rotation 

to  irhom  such  business  is  to  be  referred,  and  such  memo- 

nodum  or  minute  is  to  be  left  by  the  party  prosecuting  such 

dffection,  or  his  solicitor,  with  such  conveyancing  counsel, 

ind  shall  be  a  sufficient  authority  for  him  to  proceed  with 

the  business  so  referred :  (3  ib.) 

Course  to  be  adopted  where  counsel  in  rotation  is  unable  to 
9eeept  refer ence.'l^ln  case  the  conveyancing  counsel  shall 
from  illness,  or  any  other  cause,  be  unable  or  decline  to 
lecept  any  such  reference,  the  same  shall  be  offered  to  the 
)ther  conveyancing  counsel  appointed  as  aforesaid  succes- 
wely,  according  to  their  seniority  at  the  bar,  until  some  one 
)f  them  shall  accept  the  same :  (4  ib.) 

Preceding  orders  not  to  interfere  with  power  to  direct  refer- 
nee  of  any  one  of  conveyancing  counsel^ — The  preceding 
nrders  are  not  to  interfere  with  the  power  of  the  court,  or 
)f  the  judge  sitting  at  chambers,  to  direct  or  transfer  a 
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reference  to  any  one  in  particular  of  tlie  said  conTeya 
counsel,  where  the  circumstances  of  the  case  may, 
opinion,  render  it  expedient :  (6  ib,) 

2.  Paying  in  of  Purchase  Money  ^  and  delivery  of  Pom 

Purchaser  entided  to  possession  on  payment  of  pm 
money,'] — If  the  purchaser's  solicitor  is  satisfied  wit 
title,  and  that  the  sale  is  made  in  accordance  with  thed 
his  next  step  will  be  to  pay  in  the  purchase  money, 
doing  which  the  purchaser  will  be  entitled  to  be  let  ioi 
possession  and  receipt  of  the  rents  and  profits  of  the 
chased  premises. 

Course  to  be  pursued  where  purchaser  is  desirous  to  ( 
possession  before  title  is  investigated,] — If  the  purcha 
desirous  of  being  let  into  possession  before  the  title  is  i 
tinted,  the  application  should  be  made  that  such  accep 
of  possession  is  to  be  without  prejudice  to  any  obje( 
that  may  be  taken  to  the  title,  which  are  not  to  be  cods 
as  thereby  waived.  But  a  purchaser  will  not  be  alloi 
pay  in  his  purchase  mone^  without  accepting  the  title,  ^ 
there  are  any  special  circumstances  to  induce  the  < 
as,  for  the  purpose  of  preventing  the  accrual  of  inti 
(Ayck.  434,  5th  edit. ;  Morris  v.  BuU,  17  L.  J.  9 ;  12  J 
Dempsey  v.  Dempsey^  1  De  Gex  &  S.  691 ;  but  see  0 
V.  Anstruther^  11  Beav.  399.) 

Purchase  money  cannot  be  paid  in  without  an  order 
the  court.] — The  purchase  money  cannot  be  paid  in  w 
an  order  from  the  court.  This  is  in  accordance  wit 
provisions  of  the  26th  section  of  the  act  15  &  16  Vict, 
by  which  the  judges  have  determined  that  applicatio 
payment  into  court  of  purchase  moneys  under  sale 
investing  the  same,  may  be  made  at  chambers. 

How  order  is  to  be  obtained.] — For  this  purpose  a  sui 
must  be  taken  out,  which  may  be  had  at  the  law  stati 
duly  stamped,  and  this  must  be  filled  in  with  a  statem 
the  nature  of  the  application,  and  the  solicitor's  Daa 
address  must  be  endorsed  at  the  foot.  This  must  be  t 
together  with  the  copy,  to  the  judge's  clerk,  who  will 
give  an  appointment,  and  make  an  entry  thereof,  and  i 
same  time  he  will  seal  the  summons  and  file  the  copy. 

Fees  for  summons,  and  duplicate.] — The  fee  for  e 
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inal  sammons  for  the  purpose  of  proceedings  originating 
iiambers,  is  Ss, ;  and  for  every  duplicate  thereof,  58, ; 
for  every  summons,  3*. ;  payable  by  means  of  stamps : 
.  Order,  25th  October,  1852.)  The  fee  for  entering  and 
y  duplicate  is  5«.,  payable  by  means  of  a  stamp :  (6th 
er,  25tb  October,  1852.) 

ervice  of  summons.'] — A  fair  copy  of  the  summons  must 
Qade  out  and  served  on  the  opposite  party,  or  hb  soli- 
r  or  agent,  as  the  case  may  be,  at  the  same  time  pro- 
ng the  original ;  after  which  an  affidavit  of  service  must 
[u^e  and  fded,  and  an  office  copy  procured :  (Ayck.  412, 
edit.) 

'endor^s  solicitor  only  is  entided  to  appear  on  the  applica- 
to  pay  in  purchase  money.'] — The  vendor^s  solicitor  only 
Qtitled.  to  appear  on  the  application  to  pay  in  the  pur- 
le  money,  whose  duty  it  will  be  to  see  that  the  amount 
le  money  to  be  so  paid  in,  and  the  time  when  possession 
tught,  are  correctly  set  out.  In  case  there  are  any  other 
m  matters  connected  with  such  payments  and  delivery 
ossession,  as  where  any  interest  is  to  be  paid  on  the  pur- 
le  money,  or  any  sum  is  to  be  paid  for  the  timber  on  the 
te,  he  shoidd  be  careful  to  see  that  proper  provision  has 
1  made  on  each  of  these  points ;  and  he  should  ask  that 
I  purchase  moneys,  &c.,  when  paid  in,  together  with  all 
imulations,  may  be  laid  out  m  the  purchase  of  Bank 
aities :  (Ayck.  435,  5th  edit.) 

low  purchase  money  is  to  be  paid  in.] — When  the  order  is 
3ured,  it  should  be  taken  by  the  purchaser  to  the 
ountant- General's  office,  where  he  must  bespeak  a 
ction  to  the  Bank  of  England  to  receive  the  money, 
ch  may  generally  be  obtained  on  the  second  day  follow- 
The  direction  being  obtained,  it  is  then  taken  to  the 
ik  of  England,  together  with  the  cash  to  be  paid  in,  and 
solicitor  writes  his  name  and  address  at  the  top  of  the 
is  in  front,  and  hands  them  to  one  of  the  cashiers  in  the 
,  who  marks,  cancels  and  returns  them  to  him.  If  there 
ay  balance  in  cash,  it  is  paid  in  to  one  of  the  tellers  at 
counter,  who  gives  a  ticket  for  the  amount ;  after  which 
direction,  together  with  the  notes  and  ticket,  is  taken 
he  Chancery  department  in  the  Bank,  where  a  receipt 
i  be  obtained  for  the  amount  which  should  be  then  taken 
he  cashier  in  the  hall  for  his  signature.  The  receipt  must 
Twards  be  left  at  the  Accountant- General's  office,  from 
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whence  may  be  obtained  the  direction.  An  office  co] 
the  receipt,  and  of  the  Accountant-General^s  certif 
thereof  may  be  obtained,  if  required,  on  application  a 
Report  Office  :  (Ayck.  363,  5th  edit.) 

Certificate  of  payment  is  at  purchaser's  expense^]— 
purchaser  must,  at  his  own  expense,  obtain  the  certifies 
the  payment  of  the  purchase  money,  when  it  is  pai 
accordmg  to  the  order. 

Purchaser  not  permitted  to  deduct  income  tax  ot 
interest,"] — A  purchaser  will  not  be  permitted  to  dedue 
amount  of  income  tax  out  of  the  interest  of  any  pur< 
money  paid  in  by  him:  {Holroyd  v.  Wyait^  17  L.  J 
Dawson  v.  Dawson^  11  Jur.  984;  Flight  v.  Comac^  i 
Rep.  1134.) 

Where  the  estate  is  sold  subject  to  incumbrances.'] — YH 
ever  the  property  is  sold  subject  to  any  incumbrancef 
purchaser  should,  after  giving  notice  of  his  intention,  \ 
to  the  court  for  leave  to  pay  off  the  charge,  and  to  pa; 
residue  of  the  purchase  mouey  into  the  Bank.  But  i: 
an  incumbrance  appears  on  the  report,  it  seems,  the 
chaser  will  not  be  allowed  to  apply  part  of  his  pur 
money  in  discharge  of  it,  where  any  of  the  parties  refuse  < 
incompetent  to  consent,  as  for  instance,  where  some  of 
are  mmors ;  because,  in  a  case  of  this  kind  there  is  no 
to  show  the  courts  that  there  was  such  an  incumbn 
though  perhaps,  if  the  parties  were  competent  to  coi 

and  did  consent,   it  nught  be  done :  ( v.  Str 

1  Ves.  jun.  266.) 

If  there  are  more  purchasers  than  one,  the  entire  sum 
be  paid  in,] — Where  two  or  more  persons  purchase  onelo 
purchase  money  must  be  paid  altogether,  to  avoid  the 
fusion  likely  to  be  occasioned  if  the  money  was  allow 
be  paid  in  separately:  (Darkin  v.  Marye^  1  Anstr. 
Bulmer  v.  Allison,  15  L.  J.  11.) 

Purchaser,  on  paying  in  purchase  money,  entitled  t 
possession,  Sfc] — A  purchaser  on  paying  in  his  mon 
entitled  to  be  let  into  the  possession  and  rents  and  p 
of  the  estate,  and  upon  due  service  of  the  order  fo 
delivex^  of  possession,  the  purchaser  may  enforce  the  o 
(13th  Order,  August,  1841.) 
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Course  of  proceeding.'] — ^To  obtain  the  order  for  this  writ, 

•  copy  of  the  decree  must  be  served  on  the  defendant,  and 

•  demand  of  possession  must  be  made  by  the  party  to  whom 
possession  is  ordered  to  be  given,  or  by  some  one  duly  autho- 
med  by  power  of  attorney,  after  which  an  affidavit  of  service 
of  the  decree,  and  of  demand  and  non-compliance  must  be 
■ade  and  filed,  and  if  the  order  is  granted,  it  is  drawn  up 
m  the  usual  way. 

TFnY,  how  to  procure^  A-c] — The  writ  may  be  obtMned  at 
tiK  law  stationers,  and  beinff  filled  up,  must  be  indorsed 
with  the  name  and  address  of  the  solicitor  or  agent ;  after 
tUs  a  praecipe  must  be  prepared,  which,  together  with  the 
writ  and  order,  must  be  taken  to  the  Clerk  of  Records  and 
Writs  in  whose  division  the  suit  may  be,  who  will  seal  the  writ 
ind  file  the  praecipe  and  order,  the  fees  for  which  will  be  1/. 
payable  by  means  of  a  stamp :  (Ayck.  Fract.  200,  5th  edit.) 

Writ  must  he  directed  to  sheriff.'] — The  writ  is  directed  to 
die  sherifiT  of  the  county  in  which  the  lands  lie,  and  authorizes 
¥im  to  enter  the  premises,  and  eject  the  defendant,  and  put 
pbintafT  into  possession,  which,  upon  the  writ  being  for- 
Yirded  to  him,  he  will  proceed  to  do  accordingly :  (ib.  id.) 

As  to  the  rents  and  profits.] — With  respect  to  the  rents 
and  profits,  the  rule  of  the  Court  of  Chancery  in  the  case  of 
fee  smiple  estates  is  to  allow  the  purchaser  the  rents  and 
profits  from  the  quarter  day  preceding  the  payment  of  the 
purchase  money:  (Twigg  v.  Fifield^  13  Ves.  517;  and  see 
Oarrick  v.  £arl  Camden^  2  Cox,  231),  but  the  rule  is  other- 
wise with  respect  to  the  profits  of  a  colliery,  or  of  mines  of 
my  kind  or  description ;  because  in  property  of  the  latter 
kind  there  are  no  such  things  as  the  fixed  quarter  day  or 
^oarterly  payments,  the  profits  being  generally  settled 
ttmthly,  and  the  purchaser  is  only  entitled  to  the  profits 
from  the  commencement  of  the  month  in  which  he  pur- 
chased, upon  paying  his  purchase  money,  in  the  course  of  that 
■lonth :  (  Wren  v.  Kirton,  8  Ves.  502 ;  WiUiams  v.  Atten- 
horough^  Turn.  &  Russ.  70.) 

Where  payment  is  delayed  by  purchaser^  he  mU  be  entitled 
Jrom  time  of  payment  only.] — And  whatever  be  the  nature 
of  the  property,  if  the  purchaser  delays  the  payment  of  the 
purchase  money  without  any  default  on  the  vendor's  part, 
Ic  will  be  entitled  to  no  rents  and  profits  whatever  prior  to 
the  time  of  such  payment ;  (Lloyd  v.  Waits,  I  Turn.  70.) 
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Purchase  money  lying  unproductive  insufficient  to 
purchaser  to  receive  rents  accrued  previous  to  quark 
— Neither  will  a  purchaser  be  entitled  to  the  ren 
period  beyond  the  quarter  day  preceding  the  payo 
SUB  money,  merely  because  he  has  had  his  money  ly 
productive  in  his  banker's  hands :  {Rowland  v.  Ni 
Cox,  59 ;  Powell  v.  Martyr^  8  Ves.  146 ;  Barker  t.  j 
Geo.  Cooper,  32.) 

Purchaser  mdy  entided  to  profits  actually  belongin 
gtuirter.'l — Neither  will  a  purchaser  be  entitled  to  ani 
not  really  belonginc  to  the  quarter;  hence  the  pure! 
a  manor  is  not  allowed  to  receive  any  fines  pays 
account  of  the  death  of  copyholders  before  the  c 
although  the  admissions  do  not  take  place  until  after 
{Garrick  v.  Lord  Camden,  2  Cox,  231.) 

When  mortgagee  purchases  equity  of  redemption.']- 
a  mortgagee  purchases  the  equity  of  redemption 
mortgagor,  and  his  principal  and  interest  calculate 
the  lost  quarter  day  exceed  the  purchase  money,  the 
gagee  will  be  let  into  possession  as  from  the  pr 
quarter  day. 

Annuity. "} — ^\Mien  the  subject-matter  of  purchase 
annuity,  the  purchaser  will  be  entitled  to  receive  it  fir 
time  he  could  have  confirmed  the  report  absolutely, 
pays  interest  on  his  purchase  money  from  that  time :  ( 
V.  Fijield,  13  Ves.  517;  Vesey  v.  Elwood,  1  Flan. 
667  ;  3  Dm.  &  War.  75.) 

Course  of  proceeding  where  purchaser  neglects 
money  in  due  time,"] — If  the  purchaser  neglects  to  pa> 
purchase  money  in  due  time,  the  plaintiff  may  applj 
order  that  such  payment  shall  be  made  within  some  si 
time,  together  with  the  costs  of  the  application,  whi 
be  ordered  accordingly.  Still,  such  an  order  can: 
obtained  until  either  the  purchaser  has  accepted  th 
or  upon  a  reference  it  has  been  reported  that  a  good  ti 
be  made :  (Rutter  v.  Marriott,  10  Beav.  33.)  The 
having  been  drawn  up,  a  copy  duly  indorsed,  as  in  tl 
of  a  decree,  must  be  served  personally  upon  the  pur 
and  if  he  neglects  to  comply  therewith,  it  may  be  en 
in  the  usual  way :  (Ayck.  436,  6th  edit. 

If  purchase  money  be  not  paid,  and  purchaser  do 
appear  to  have  the  means  of  paying  it,  vendor  man  r 
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tiract'] — When  the  purchaser  faik  to  pay  in  the  purchase 
imej,  and  it  aj^pears  that  he  has  not  the  means  of  doing 
,  the  Tender,  instead  of  proceeding  to  enforce  a  specific 
vformanre  of  the  contract,  may  apply  to  the  court  to  have 
le  purchaser  discharged  fW>m  his  bidding,  and  that  the 
itate  may  be  resold  {Hodder  v.  Buffin^  I  Yes.  &  Bea.  544), 
I  which  case  the  purchaser  will  be  ordered  to  pay  not  only 
be  expenses  arising  from  the  non-completion  of  the  pur- 
base,  bnt  also  of  the  application,  and  the  resale,  and  the 
ieficiency  in  price,  if  any  such  should  be  incurred  upon  such 
eeond  sale  {Harding  v.  Harding^  4  M.  &  C.  514 ;  Gray  y. 
9nw,  1  Beav.  199) ;  but  the  yendor  will  be  entitled  to  retain 
mj  merease  of  price  that  may  be  gained  thereby. 

Vendor  euUfled  to  hold  purchaser  to  his  contract, — But  a 
lender  may,  if  he  pleases,  hold  the  purchaser  to  his  con- 
tract, and  the  court,  on  his  application,  will  make  an  order 
ftat  he  shall,  within  a  giyen  time,  pay  in  his  money,  or  stand 
ttiunitted :  (LoMsdown  y.  Elderton^  14  Yes.  512.) 

Purchaser  entering  into  possession  hownd  to  pay  in  the 
fmehase  money, "] — ^K  the  purchaser  enters  into  possession, 
eren  with  the  consent  of  the  yendors,  the  court  will  compel 
lim  to  pay  in  his  money  immediately ;  for  the  court  only 
cm  giye  this  permission;  and  if  he  obtains  possession 
vi&oat  the  yendor*s  consent,  or  by  any  other  improper 
Mans,  he  will  not  only  be  compelled  to  pay  in  the  purchase 
wmey  immediately,  but  also  to  take  the  title  as  he  found  it : 
[Wilding  V.  Andrews,  1  C.  Coop.  380.) 

3.  Substitution  of  Purchaser, 

Purchaser  cannot  substitute  another  in  his  place  without  the 
line  of  the  court,] — It  sometimes  happens  that  a  purchaser 
It  a  sale  under  a  decree  is  desirous  of  being  discharged  from 
kii  contract,  and  of  substituting  some  other  purchaser  in  his 
iboe.  This  he  cannot  do  without  the  leaye  of  the  court, 
y^iski  will  only  be  panted  upon  the  terms  of  the  sub-pur- 
ckaser  paying  in  his  purchase  money,  accompanied  by  an 
dBdayit  that  there  has  been  no  under  bargam :  (Kirby  y. 
MacMtmara,  6  Yes.  515 ;  Dale  y.  Davenport^  ib,  615.) 

How  the  order  may  be  obtained.'] — An  order  for  the  aboye 
furpose  may  be  obtained  on  application  at  chambers,  but 
fteooort  must  be  satisfied,  as  berore  mentioned,  by  afiidayit, 
[p.  C]  B 
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that  there  has  been  no  under  bargain;  otherwise 
original  porchaser  might  nndereell  to  the  sub-purd 
who  may  give  him  a  sum  of  money  to  be  sabstituted 
place,  and  thus  deceive  the  conrt :  {lb.  id, ;  AycL  431 
edit, ;  and  flee  also  2  Mad.  Pract.  2nd  edit.) 
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CHAPTER  IV. 

OF  THE  CONVEYANCE  TO  THE  FUBCHASEB. 

Of  thk  various  modbs  op  Assurahgb  bt  which  Rbal 
Property  mat  bb  cohvbted  to  a  PuBOHAnB. 

1.  As  to  freehold  property. 

2.  As  to  diseDtailing  assoraoces. 

3.  As  to  leasehold  estates. 

4.  As  to  copjhold  or  customary  estates. 

PRACnCAIi  DlRECnOKS  FOR  PREFABIHO  A  COSIVBTANCB  OP 

Freehold  Property. 

1 .  As  to  the  instmment  of  conYey>noe. 

2.  Parties. 

3.  Recitals. 

4.  Testatum  and  grantmg  olanse, 

5.  Parcels  and  general  words. 

6.  Exceptions. 

7.  Of  the  hahendmn  danse. 

8.  Limitation  of  nses. 

9.  Covenants. 

10.  Examination  of  deed  with  draft. 

11.  Of  the  execution  and  attestation. 

12.  Payment  of  the  purchase  money. 

i.  Assurances  of  Copyhold  and  Customary  Estates. 

7.  Assignment  of  Leasehoij>8. 

V.  Where  Property  op  different  Tenures  is  contained 
in  the  same  Purchase  Deed. 

n.  How  the  Deed  should  be  prepared  when  it  is  db- 

SIGNED  to  operate    BOTH  AS  A  PURCHASB   DeED  OR  A 

Mortgage. 
n.  DiSENTAiuNO  Assurances. 

1.  As  to  fireehold  estates. 

2.  As  to  oopyholds. 

tl«   As  TO    THE    PREPARATION    OF    THE    CONVEYANCE    WHERE 
THE  SaLB  IB  MADE  UNDER  A   DeCRBE. 

b2 
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I.  Of  the  various  modes    of   Assurance  bt  which 
Pbofkbty  may  be  oohybted  to  a  Pubchaseb. 

1.  As  to  freehold  property. 

2.  As  to  disentailing  assarances. 

3.  As  to  leasehold  estates. 

4.  As  to  copyhold  or  customary  estates. 


1.  As  to  Freehold  Property, 

When  tide  is  approved  of,  purchaser's  solicitor  should 
pare  purchase  deed,"] — When  the  title  is  approved  dt, 
every  doubt  and  difficulty  cleared  up,  the  next  coon 
proceeding  is  the  preparation  of  the  purchase  deed,  and  i 
other  assurances  as  may  be  necessary  for  compledng 
purchase. 

Purchaser's  solicitor  entitled  to  prepare  conveyance  a 
absence  of  some  stipulation  to  the  contrary,'] — ^Theprepanl 
of  the  purchase  deed  devolves  upon  the  purchaser's  solie 
unless  an  express  stipulation  to  the  contrary  is  ioseil 
either  in  the  contract  or  conditions  of  sale,  or  where  nv 
bers  of  the  profession  in  certain  localities  have  muto 
agreed  to  adopt  some  different  course  of  practice. 

By  whom  the  costs  of  premiring  the  purchase  deed  an  i 
defray edJ] — The  whole  of  the  costs  of  preparing  the  purd 
deed  are  to  be  defi'ayed  by  the  purchaser,  except  whew 
length  is  considerably  increased  by  outstanding  estates  wl 
have  to  be  gotten  in,  or  by  incumbrances  it  is  necessar 
discharge  being  included  in  it,  in  either  of  which  latter  c 
the  extra  expense  ought  to  be  borne  by  the  vendor. 

Practice  as  to  preparation  of  deeds  by  counseL"] — In  I 
don,  most  of  the  large  solicitor's  offices  have  all  their  purd 
deeds  jjrepared  by  counsel;  but  in  the  country  a  y 
diffiirent  practice  prevails,  as  there,  very  few  offices  have 
whole  of  their  drafts  prepared  by  counsel,  whilst  the  gra 
number,  unless  in  purchases  of  large  amount,  or  in  case 
extreme  difficulty,  never  employ  counsel  in  this  or  in  ) 
other  matter  connected  with  the  transaction. 

How  draft  is  ustiaUy  prepared."] — The  draft  is  first  writt 
out  roughly  on  both  sides,  and  being  looked  through  i 
settled,  is  fairly  copied  on  one  side  only. 
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^sts  far  preparation  of  draftJ] — The  solicitor's  costs  for 
arinor  a  purchase  deed,  where  no  counsel  is  employed, 
is  follows : 

*.  rf. 

Talring  instructions  for  conyejance   ...     6  8 

Drawing  draft,  per  foHo  1  0 

Fair  copy  for  perusal 0  4 

engrossing  conveyance,  at  per  folio  ...     0  8 
Attending  execution  and  attesting  sig- 
nature of  witnesses  13  4 

hese  charges  are  exclusive  of  outlay  in  respect  of 
ips,  parchment,  and  paper,  the  costs  of  which  maybe 
^  to  the  other  charges;  so,  where  any  letters  have 
1  written  in  connection  with  the  business,  they  may  be 
rged  for  at  the  rate  of  from  2».  6rf.  to  58.  for  each  letter ; 
what  is  a  very  usual  practice,  to  insert  a  charge  for 
ers  generally  at  the  end  of  the  bill,  as,  ^*  letters,  &c.,  5«." 

Jharges  when  draft  is  prepared  by  counsel.'] — If  the  draft 
rawn  by  counsel,  the  charge  is  1/.  Is.  for  every  twenty 
unon  law  folios;  but  counsel's  fees  for  perusing  and 
roving  drafts  depend  very  much  upon  circumstances, 
there  does  not  appear  to  be  any  established  rule  on  the 
ject.  And  again,  if  a  draft  is  veiy  difficult,  and  the 
*er  important,  the  counsePs  fee  should  never  be  less  than 
I  guineas,  without  any  reference  as  to  whether  the  draft 
mder  or  exceeding  the  twenty  folios. 

idditional  charges  of  solicitor  where  draft  is  prepared  by 
Mc/.] — If  counsel  is  employed  in  preparing  the  deed,  in 
ition  to  the  above-mentioned  charges,  the  purchaser's 
citor  is  allowed  the  following  costs :  a  fee  of  6*.  8d.  for 
jnding  counsel  with  the  instructions  to  prepare  convey- 
e,  as  also  to  13*.  4d.  for  perusing  the  draft  when  prepared, 
len  the  draft  is  prepared  by  the  solicitor,  but  afterwards 
led  by  counsel,  the  former  is  allowed  to  charge  6s.  Sd.  for 
inding  counsel  for  such  purposes. 

\rchaser*s  solicitor  should  forward  fair  copy  of  draft  for 
dor*s  perusal.'] — When  the  purchaser's  solicitor  has  pre- 
ed  and  settled  the  draft  purchase  deed,  he  should  forward 
lir  copy  of  it  to  the  vendor's  solicitor  for  his  inspection, 
1  if  the  latter  approves  of  the  same,  he  should  return  it, 
h  a  memorandum  to  that  effect,  signed  by  him,  at  the 
*t  of  the  draft. 

B  3 
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Where  the  vendor's  solicitor  makes  any  alterations 
tions  to  the  draftJl — If  the  yendor's  solicitor  mal 
alterations  or  additions  to  the  draft,  he  should  alwa 
that  he  has  done  so  in  the  memorandum  at  the  foo 
draft ;  as  should  also  counsel,  where  the  draft  has  b< 
mitted  tu  the  latter  to  be  settled  and  approved  on  b 
the  vendor.  These  alterations  or  additions  are  usual 
in  red  ink,  which  is  an  advantageous  plan,  as  the  a 
is  thereby  more  easil j  directed  to  the  altered  parts ; 
the  same  reason,  where  the  same  copy  of  the  draft 
mitted  to  the  approval  of  several  parties,  any  alt 
subsequent  to  those  made  in  red  ink  should  be  made 
or  black  ink;  and  in  every  case  it  will  be  better, 
memorandum  at  the  foot,  to  state  the  sheet  or  ( 
which  the  alterations  or  additions  have  occurred. 

Duties  of  purchaser'' s  solicitor  on  receiving  back  the 
— Upon  receiving  back  the  draft,  with  the  alteratii 
purchaser's  solicitor  must  look  carefully  through  il 
whether  the  alterations  are  in  any  way  objectioc 
prejudicial  to  the  interests  of  his  client,  and  if  thej 
ne  should  proceed  with  the  engrossment  of  the  deed. 

Course  purchaser's  solicitor  should  adopt  when  h 
proves  of  alterations,'] — Khe  disapproves  of  the  addi 
alterations,  the  purchaser's  solicitor  should  return  tl 
again  to  the  vendor's  solicitor,  setting  out  his  rea 
(iisapproval ;  but  he  should  make  no  alterations  whs 
the*  draft,  whether  trivial  or  important,  without  acq 
the  solicitor  of  the  other  party  therewith  previous] 
engrossment  of  the  deed:  {Staines  v.  Morris^  1 
Bea.  15.) 

Purchfuer  has  a  right  to  select  the  mode  of  convey 
The  purchaser  has  a  right  to  select  by  what  i 
assurance  he  will  have  the  purchased  property  con 
him.  What  that  mode  ought  to  be,  will  depend 
nature  of  the  purchased  property ;  if  it  be  freehold 
difierent  kinds  of  deeds  may  be  used,  but  with  respect 
hold  or  leasehold  property,  as  we  shall  by-and-by  nc 
instruments  of  assurance  are  much  more  limited. 

Instruments  employed  as  purchase  deeds  offreeh 
perty.'] — The  instruments  aoapted  to  the  conveyance 
holds  ai*e — 1.  Feofiments;    2.  Belease  and  comm 
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I.  Lease  and  release;  4.  Bargain  and  sale;  6,  Appoint- 
6.  Deed  of  grant  and  release;   and  7.  Exchange. 


Feaffment.'] — In  former  times,  feoffinent  with  livery  of 
inin  was  the  usual,  as  well  as  the  most  eligible  mode  of  con- 
fejrance,  from  the  circumstance  of  its  clearing  all  disseisins, 
nd  thus  turning  all  other  estates  and  claims  upon  the  lands 
bto  mere  rights ;  but  these  important  properties  of  a  feoff- 
Bent  were  all  destroyed  by  the  statute  3  &  4  Will.  4,  c.  27, 
■id  8  &  9  "Viet.  c.  106,  so  that  now  it  has  no  greater  effect 
ftan  a  modern  deed  of  ^rrant  and  release ;  and  as  both  the 
fmng  and  receiving  of  hvery  of  seisin  are  attended  with  in- 
tevenience  and  expense,  that  mode  of  assurance  is  now 
urely  resorted  to,  and  will  soon  probably  fall  out  of  use 
thogether. 

FeoffmeTitx  rarely  resorted  to  at  the  present  day  except  for 
miain  particular  purposes."] — Previously,  indeed,  to  the 
pwins  of  the  two  statutes  we  have  just  referred  to,  feoff- 
■ents  nad  almost  entirely  given  way  to  the  more  modem 
iMde  of  conveyance  by  lease  and  release,  except,  perhaps, 
k  the  three  following  instances : 

1.  Where  the  conveyance  was  made  by  a  corporation, 
from  the  erroneous  supposition  that,  as  corporations  could 
lot  be  seised  to  the  use  of  others,  they  could  not  convey  by 
tdeed  operating  under  the  Statute  of  Uses,  on  which  account 
Ae  practice  was  to  make  them  convey  either  by  feoffment, 
vith  livery  of  seisin,  or  by  a  common  law  lease  to  be  per- 
kted  by  entry,  and  a  release  founded  thereon. 

2.  To  save  the  stamp  duty  of  a  lease  for  a  year ;  but  this 
las  put  an  effectual  stop  to  by  the  General  Stamp  Act, 
K  Greo.  3,  c.  184,  which  charged  the  same  amount  of  stamp 
lioties  on  a  deed  of  feoffment  as  if  a  deed  of  bargain  and  sale 
or  lease  for  a  year  had  been  actually  attached  to  it. 

3.  To  acquire  a  tortious  fee ;  but  which  is  now  prevented 
^  the  two  recent  statutes  we  have  just  before  mentioned 
(8  &  4  Will.  4,  c  27,  and  8  &  9  Vict.  c.  106.) 

Bdease  at  common  law.'] — This  mode  of  conveyance  is 
daasified  under  the  five  following  heads : 

1.  By  way  of  enlargement ;  as  where  a  remainder-man 
ideases  to  the  particumr  tenants  in  possession. 

2.  By  way  of  passing  an  estate ;  as  where  one  coparcener 
or  joint  tenant  releases  to  another  coparcener  or  joint  tenant. 

3.  By  way  of  passing  a  right ;  as  where  a  disseisee  r^eases 
to  a  disseisor. 
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4.  By  way  of  extinguishment ;  as,  if  any  tenant 
makes  any  greater  estate  than  he  is  warranted  in  g 
and  the  reversioner  leases  to  the  grantee,  or  if  1 
releases  his  seignorial  rights  to  the  tenant. 

6.  By  way  of  entry  and  feoffment ;  as  where  a  ( 
releases  to  one  or  two  disseisees. 

Essentials  to  the  operation  of  a  common  law  rdt 
In  order  to  give  operation  to  a  common  law  release 
requisite  that  the  releasee  should  be  in  the  actual  po 
of  the  property,  the  necessity  of  which  eventually  la 
introduction  of  the  mode  of  assurance  by  lease  and 
which  we  shall  next  proceed  to  mention. 

Lease  and  release.^ — As  a  release  could  not  be  e 
unless  the  releasee,  at  the  time  of  receiving  it,  was  in  tb 
possession  of  the  property,  the  practice  first  wa8.t< 
him  a  common  law  lease  to  be  perfected  by  entry 
that  was  made,  a  release  was  given  to  the  releasee 
was  open  to  the  objection  that,  unless  such  actual  ppi 
was  acquired  by  the  releasee  prior  to  his  accept! 
release,  the  assurance  was  incapable  of  passing  th 
hold  interest.  But  this  difficulty  was  easily  rerao 
substituting  a  bargain  and  sale  for  a  year,  operatino 
the  Statute  of  Uses,  in  the  place  of  the  common  la^ 
and  the  former  instrument,  by  force  of  the  statute 
ferring  the  use  into  possession,  had  all  the  operati( 
common  law  lease  where  possession  was  taken  by  tl 
gainee  or  lessee  for  a  year  under  it,  and  thereby  enal 
latter  to  accept  an  effectual  release  of  the  propei 
two  instruments,  bargain  and  sale  for  a  year  and 
forming  together  but  one  assurance;  and  notwiths 
the  deed  of  bargain  and  sale  always  purported  to  be 
the  day  before  the  release,  both  instruments  were  in 
executed  at  the  same  time,  forming  one  conveyance 
the  general  name  of  lease  and  release. 

Bargain  and  sateJ] — A  bargain  and  sale  is  define 
kind  of  real  contract  founded  upon  some  pecun 
valuable  consideration  for  the  passing  of  real  estates  I 
indented  and  enrolled,  derivmg  its  effects  and  op 
from  the  Statute  of  Uses. 

Contract  for  sale  would  raise  a  use  prior  to  the  dot 
Before  the  passing  of  the  Statute  of  Uses,  a  contract  1 
sale  of  land  raised  a  use,  to  convert  which  into  a  legal 
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ictaal  craiTeyiiioe  was  neceesaiy;  but  this  rMjoiaite  the 
ttartnte  of  Uses  supplied,  hj  transferring  the  seism  of  the 
Vsndor  to  the  use  of  the  purchaser,  who,  hayinff  thus  the 
irian  and  the  use  combined,  became  thereby  seised  of  the 
hffl  estate  without  any  further  conveyance. 

Bargain  and  sale  of  freehoids  requires  enrolment.'] — The 
Hatnte  27  Hen.  8,  c.  16,  howoTer,  required  this  assurance 
te  be  enrolled  in  some  of  the  courts  at  Westminster,  or 
lidi  the  derk  of  the  peace  of  the  county  in  which  the  lands 
WK  situate,  within  six  hmar  months  m)m  the  time  of  the 
4efiyery(Hob.  140;  2Jur.  673;  Shep.  Touch.  223),  which 
period  has  been  enlarged  by  the  more  recent  enactment  of 
the  3  &  4  WilL  4,  c.  74,  with  respect  to  enrolments  in 
Clanoery  to  rax  calendar  instead  of  hmar  months.  But, 
ibhon^  the  enrolment  may  be  postponed  until  the  time 
liMnre  mentioQed,  the  deed  itself  takes  effect  from  the 
tineof  its  delivery,  and  not  from  the  time  of  enrolment: 
ft  Jur.  865 ;  MvUeny  v.  Jennings^  ib,  674 ;  Thomas  y. 
hj^iamy  Dy.  218.)  Still,  unless  the  deed  be  enrolled  within 
Ae  prescribed  time,  it  becomes  inoperative  altogether. 

Bargain  and  sale  creating  a  term  does  not  require  enrol' 
mmL'y-Bnt  enrolment  is  only  required  where  the  deed  of 
lugiun  and  sale  conveys  a  freehold  interest ;  for  where  it 
■erely  creates  a  term  of  years,  no  enrolment  is  necessary; 
ID  that  it  was  never  deemed  necessary,  or  became  the 
inctice,  to  enrol  the  deed  of  bargain  and  sale  upon  which 
the  deed  of  release  was  founded,  in  conveyances  by  way  of 
lane  and  release. 

Deed  of  bargain  and  sale  executes  use  in  bargainee,] — As 
the  Statote  of  Uses  executes  the  use  in  the  bargainee,  and  as 
t  use  cannot  be  limited  on  a  use,  all  ulterior  uses  limited  to 
ffise  out  of  the  seisin  of  the  bargainee  will  necessarily  be 
Toid  as  such,  although  good  as  trusts  in  equity ;  hence 
it  follows,  that  an  efiectual  power  of  appointment  capable 
of  passing  the  legal  estate,  cannot  be  created  by  a  deed 
ef  of  bargain  and  sale;  and  as,  added  to  this  inconvenience, 
:a  the  expense  was  greater  than  the  ordinary  conveyance  by 
grant  and  release,  because,  in  addition  to  the  costs  of  enrol- 
ment the  same  amount  of  stamp  duty  attached  as  if  a  lease 
for  a  year  had  been  actually  employed,  deeds  of  bargain  and 
lale  enrolled  have  not  often  been  employed  in  modern 
times. 


190  PBAcncB  OF  oomrsTAHcnrG. 

Distinction  between  ordinary  deeds  ofhargain  cam 
deeds  of  horgitin  and  sale  under  the  Bankruptcy  . 
deed  of  bargain  and  sale,  under  the  Bankruptcy 
wkich,  except  so  far  as  copyhold  estates  are  cono 
been  taken  away  by  subsequent  enactments,  differ 
nature  and  quality  from  a  deed  of  bargain  and  i 
the  Statute  of  Uses,  the  latter  being  a  contract  i 
«»r  money's  worth  by  the  owner  of  land  for  the  alii 
his  interest,  which  contnua  raised  a  use  in  favo 
purchaser,  grounded  on  the  seisin  of  the  bargaic 
use  was  by  the  statute  executed  into  possession  th 
the  deed  was  enrolled  ;  but  a  deed  of  bargain  andi 
the  Bankruptcy  Acts  was  nothing  more  than  the 
of  a  bare  nuked  authority  given  to  certain  perso 
commission  or  fiat  in  bankruptcy,  to  dispose  of 
rupt's  estate,  and  has  no  other  title  to  the  appll; 
*^  bargain  and  sale,^*  than  what  it  derives  from  theo 
of  the  words  ^*  bargain  and  sell,"  in  the  statui 
confers  and  the  instrument  which  execute^  the  s 
(see  Hayes's  Convey.  97,  n.  6;) 

Appointments.'] — Where  a  power  of  appointmen 
the  donee  of  the  power  is  enabled  to  convey  b 
deed,  and  thus,  whust  the  stamp  duties  on  a  deed  * 
and  sale  for  a  year  were  in  existence,  the  expense 
stamp  might  have  been  avoided,  on  which  accoun* 
purchases  and  mortgages,  a  conveyance  by  way  of 
ment  was  frequently  resorted  to  for  that  express  p^ 

Disadvantages  attending  an  assurance  by  way  q, 
ment."] — The  disadvantages  attending  a  conveyani 
of  appointment  are,  that  the  conveyance  may  I 
gered  on  account  of  the  deed  of  appointment  not  b 
and  executed  in  strict  conformity  with  the  ten 
power ;  and,  secondly,  that  it  is  at  least  doubful  wl 
covenants  for  title  entered  into  with  a  vendor  will 
the  land.  A  little  care  and  attention  on  the  pi 
purchaser's  solicitor  can  easily  obviate  the  first  disa 
out  the  second  is  not  so  easily  disposed  of.  Tl 
assigned  for  the  covenants  not  running  with  the  lai 
the  purchaser  coming  in  under  the  deed  creating  t 
and  not  under  the  party  exercising  it,  the  former 
a  title  paramount  to,  and  independently  of,  the  L 
therefore,  for  want  of  privity  of  estate,  the  appoint 
claim  the  benefit  of  covenants  entered  into  with  t 
of  the  power :  {Roach  v.  Wadham^  6  East,  249.) 


fs 
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tiiatate  13  &  14  Vict.  c.  97,  has  diflpensed  with  the  necessity 
ntleasefor  ayear,  or  the  payment  of  any  stamp  duty  in 
1  of  the  same,  and  as  a  simple  deed  of  grant  and 
I  possesses  some  advantages  over  a  simple  deed  of 
itment,  it  is  apprehended  that  the  latter  mode  of 
ance  will  rarely  be  resorted  to  as  a  mode  of  conveyance 
UTendor  to  purchaser. 

Grani  and  release.'] — A  deed  of  grant  and  release  is 
^  the  usual  conveyance  from  a  vendor  to  a  purchaser, 

«fln  it  lus  all  the  efieet  of  an  assurance  by  way  of  lease 
rdease,  without  requiring  to  be  either  preceded  by 
lease  for  a  year,  or  being  burdened  with  the  stamp 
Wee  formerly  required  upon  instruments  in  themselves 
•piUerf  passing  freehold  property  without  such  lease  for 
•jw  being  employed, — as  feoffments  or  deeds  of  bargain 
waile  enrolled,  and  appointments  in  exercise  of  powers. 

Xfiwe/ora  year^when  first  dispensed  with.'] — ^The  necessity 
w  a  lease  for  a  year,  to  form  the  groundwork  of  an  effectual 
'**'«.  was  first  dispensed  with  by  the  statute  4  &  5  Vict. 
^21,  by  which  a  rdease  was  rendered  as  effectual  for  the 

lease  and  release  by  the 
3  it  so,  it  was  essential 

^^. xpressed  to  be  made  in 

PjJJJce  of  the  act,  and  the  deed  of  release  was  still 
rJJ^  with  the  additional  duty  to  which  it  would  have 
*®  liable,  if  the  lease  for  a  year  had  been    actually 

i^S^^'^  of  enactments  upon  conveyances  of  real  property.] 


J*^'or  the  intended  purpose,  that  it  was  repealed  by  an 
«P«sed  in  the  next  session  (8  &  9  Vict.  c.  136  )  By  this 
J^'Dientioned  statute,  all  corporeal  tenements  and  here- 
J^ents  are  declared,  as  far  as  regards  the  conveyance  of 
*|n»iDediate  freehold  thereof,  to  be  deemed  to  be  in 
Pr  **  well  as  in  livery  (sect.  2),  by  which  means  free- 
*W  corporeal  hereditaments  are  capable  of  being  conveyed 
V  •  simple  deed  of  grant  only,  which  will  now  be  as  effectual 
■Btttminent  for  the  purpose  as  any  other  mode  of  assurance 
■«t  could  possiblv  have  been  adopted,  although  deeds  of 
V^  prior  to  this  enactment,  were  only  calculated  to  pass 
"^^real  hereditaments,    such  as  tithes,  rent  charges, 
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advowsons,  or  easements,  and  other  privileges  arisi 
real  property,  as  rights  of  way,  the  use  of  light 
courses,  or  the  like. 

As  to  conveyances  under  statute  8  jr  9  Vict,  c,  1 
another  act  passed  in  the  same  session  (8  &  9  Vict 
it  is  directed  that,  whenever  a  party  to  any  de 
according  to  the  forms  set  forth  in  the  first  scheduJ 
act,  or  to  any  other  deed  which  shall  be  express 
made  in  pursuance  of  it,  or  referring  thereto,  shal 
in  any  such  deed  respectively  any  of  the  forms  of  w< 
tained  in  column  1  of  the  second  schedule  thereto  ; 
and  distinguished  by  any  number  therein,  such  deec 
construed  as  if  such  party  had  inserted  in  such  deed 
of  words  contained  in  column  2  in  the  same  sche<] 
distinguished  by  the  same  number  as  is  annexed  to 
of  words  employed  by  such  party ;  but  that  it  shoul 
necessary  in  any  such  deed  to  insert  any  such 
(sect.  1.)  It  also  enacts,  that  unless  there  was 
exception  of  the  same,  the  deed  should  include  1 
general  words,  ^^  all  houses,  &c.,^*  and  the  reversion, 
all  the  estate,  &c.  This  act  does  not,  however,  seei 
met  with  the  approbation  of  the  profession,  and  as 
section  provides  that  a  deed  not  taking  effect  undei 
shall  be  as  valid  as  if  the  act  had  not  been  made, 
fession  have  generally,  if  not  universally,  availed  tl 
of  the  saving  clause  by  rejecting  the  whole  of  the  t 
forms  annexed  to  the  act,  and  employing  the  same 
before,  which,  from  the  view  Mr.  ferowell  seems 
taken  in  his  comment  upon  the  act,  was  the  best  co 
could,  under  the  circumstances,  have  possibly  adopi 
Bro  well's  Real  Property  Statutes,  p.  283,  n.)  t 
ever  alterations  in  the  law  were  made  by  these  sta 
of  them  retained  the  stamp  duties  chargeable  on 
for  a  year,  which  remained  until  the  passmg  of  th 
13  &  14  Vict.  c.  97,  by  which  at  length  these  dul 
finally  abolished :  (sect.  6.) 

Exchange,"] — An  exchange  at  common  law  is 
grant  of  equal  interests,  the  one  being  given  in  cons 
of  the  other  rShep.  Touch.  16 ;  2  Bla.  Com.  323; 
only  be  made  between  two  parties,  although  the  ni 
persons  of  which  the  parties  consist  is  immaterial : 
483.)  The  foundation  of  the  assurance  is  a  mul 
interest ;  and  out  of  this  arose  an  implied  warran 
engendered  the  right  of  entry  in  case  of  evicti 
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■raranoe  of  tbb  kind  was  pnerfected  by  an  actual  entiy 
tf  the  parly,  -which  was  essential  to  its  operation,  so  that  if 
cither  diea  before  such  entry  was  made,  the  exchange 
became  inoperative :  (see  ButL  note  to  Co.  Litt.  276.) 

Implied  warromty  done  away  with  by  recent  enactments,']'^ 
The  implied  warranty  arising  out  of  an  exchange  at  common 
kir  has,  however,  been  destroyed  by  the  statute  8  &  9  Vict. 
%,  106,  which  enacts  that  an  exchange,  made  after  the  Ist  of 
:  Oetol^r,  1845,  of  any  tenements  or  nereditaments,  shall  not 
I  kqily  any  condition  in  law  (sect.  4) ;  but  as  this  statute  still 
hnres  the  equitable  doctrine  untouched,  by  which,  afler 
■Btoal  conveyances,  one  estate  may  be  rendered  liable  to 
fte  incumbrances  of  the  other,  a  greater  degree  of  practical 
■eonvenienee  arises  out  of  this  equitv  than  any  which  for- 

a existed  from  the  pre-existing  form  of  the  exchange, 
as  A  mode  of  assurance,  had  in  fact  become  nearly 
ibolete:  (Browell's  Real  Property  Statutes,  276.) 

Deed  wit  formerly  necessary  upon  an  exchange.] — It  was 
lot  formerly  necessary  that  an  exchange  should  have  been 
mde  by  deed,  unless  the  subject-matter  of  it  lay  in  grant, 
t  was  situate  in  different  counties ;  in  other  cases  a  mere 
aote  in  writing  would  have  been  sufficient  (Co.  Litt.  50, 51), 
lot  now  the  statute  of  8  &  9  Vict.  c.  106,  enacts  that  an 
ttdumge  of  any  tenements  or  hereditaments,  not  being  copv- 
klds,  made  after  the  31st  day  of  October,  1845,  shall  be 
'  loid  at  law  unless  made  by  deed :  (sect.  2.) 

Modem  modes  of  assurance  for  effecting  an  exchange.] — 
But  although  an  exchange  is  now  rarely  employed  as  a  mode 
tf  assurance,  the  same  object  has  been  sometimes  effected  by 
Means  of  mutual  releases,  the  one  being  expressed  to  be  made 
a  consideration  of  the  other,  instead  of  making  each  a  pecu- 
auury  consideration  for  the  whole  value :  (see  the  form  1  Con. 
Free.,  Part  II.,  Section  I.,  No.  XLII.,  p.  223.) 


2.  As  to  Disentailing  Assurances. 

Am  to  fines  and  recoveries,] — Estates  tail  were  formerly 
barred  by  means  of  fines  and  recoveries.  But  both  these 
modes  of  assurance  have  been  abolished  by  the  statute  3  &  4 
W1IL  4,  c.  74,  and  more  simple  assurances  substituted  in 
their  stead. 

[p.  c]  s 
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Umti  pmrpmeM  far  mUA  Jme»  amd  reeouuitM  wen 
fiafedJ^ — Tmt  ckaef  olject  far  wldck  fines  and  recoi 
wcire  OBpiored  were  fiar  tke  pnrpoae  of  buring  enuih 
pesnutting  ■nried  wcnes  to  carocm  to  the  aKenatk 
tlieir  elates  and  interests  in  read  |j»tipertj ;  both  of  i 
ol)jeets  can  now  be  c^Bicted  at  nnidi  less  tiooble  and  ex] 
bj  the  sobititiited  aaoianees  under  the  last-mmtioiied 

Ajumramee  mom  WMed  far  haitm  eafinZf.] — Tbe  instni 
now  emplored  fiir  the  pnrpoae  off  barring  an  entail  is  a 
enrolled ;  bat  the  act  does  not  require  anr  particiilar  i 
of  afforance  to  be  adopted;  all  it  requires  is,  that  the  in 
ment  shall  be  a  deed,  and  that  such  deed  shall  be  em 
within  six  calendar  months  after  execution ;  but  such 
need  not  be  an  indenture,  so  that  anj  instrument  capal 
conrering  real  propotj  firom  one  partj  to  another  mi 
employed  for  the  purpose.  Still,  for  idl  Uiis,  some  kin 
eonrerance  are  not  so  well  suited  to  accomplish  the 
for  which  the  assurance  was  made,  as  others.  Thus 
example,  where  the  disentailed  property  is  intended  t 
limited  to  dower  uses,  or  any  uses  are  intended  to  arise 
of  the  seisin  of  the  party  to  whom  such  property  is  t 
conye^-ed  for  the  purpose  of  barring  the  entail,  a  dec 
bargam  and  sale  would  be  an  improper  instrument, 
though  effectual  as  &r  as  barring  the  entail  is  concemi 
would  vest  the  use  in  the  bargainee,  so  'that  all  limitai 
to  arise  out  of  his  seisin  would  be  mere  equitable  esti 
added  to  which,  a  question  has  arisen  as  to  whether,  if  a 
entailing  deed  by  bargain  and  sale  goes  beyond  the  i 
purpose  of  effecting  a  sale  or  mortgage,  as  where  it  is  i 
for  the  purpose  of  re-settling  an  estate,  or  convaiing 
entail  into  an  estate  in  fee  simple,  a  51.  stamp  will  not  bee 
necessary,  under  the  provisions  of  the  General  Stamp 
65  Geo.  3,  c.  184,  Sched.,  Part  I.,  by  which  a  bargain 
sale  (to  be  enrolled)  of  any  estate  of  freehold  in  lan^ 
England,  upon  any  other  occasion  than  a  sale  or  mortj 
thereof,  is  charged  with  a  stamp  duty  of  the  above-mentu 
amount. 

Best  modem  mode  of  assurance  for  barring  entails.']— 
best  kind  of  instrument  that  can  now  be  employed  is  a 
vevance  by  simple  grant  and  release,  in  which  the  w 
"  bargain,  sell,"  should  always  be  left  out,  so  as  to  pre 
the  possibility  of  any  question  arising  as  to  whether  oi 
the  enrolment  would  cause  the  deed  to  operate  as  a  bai 
and  sale,  which  it  cannot  do  if  its  operative  words  are  i 
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mAear  omitted:   (see  the  form  1  Con.  Free.,  Part  lU., 
UtL  ni..  No.  I.,  p.  327,  2nd  edit.) 

Haw  disentailing  assurances  are  arranged  when  connected 
wA  eanvei/ances  to  pyrchasers,'] — ^In  oonTeyances  to  pur- 
jbnrrn,  the  disentailing  assurance  and  conveyance  to  the 
inchaser  are  often  contained  in  the  same  deed  (see  the  form 
1  Con.  Prec.,Part  III.,  Sect.  HI.,  No.  II.,  p.  336,  2nd  edit) ; 
kt  it  sometimes  happens  that  a  vendor  of  entailed  proper^ 
iii  a  portion  of  it,  and,  being  obliged  to  execute  a  oisentail- 
l|  deed  for  the  purpose  of  nuiking  a  title  to  that  part  of  his 
Inpertj,  is  at  the  same  time  desirous  of  barring  the  entail 
«ne  residue  whidi  he  retuns.  Whenever  this  occurs,  it 
Ift  be  necessary  to  bar  the  entail  by  a  distinct  deed  from 
lit  by  which  the  property  is  conveyed  to  the  purchaser. 

Cost  of  disentailing  assurances  defrayed  by  vendor,"] — The 

Mb  of  tiie  disentaihng  assurance  must  be  defrayed  by  the 

itodor,  and  even  when  such  assurance  is  effected  by  the 

fttchase  deed,  the  vendor  should  pay  all  expenses  incurred 

H  account  of  the  extra  length  of  the  instrument  thereby 

iBauioned,  as  well  as  the  costs  of  enrolment  of  the  deed. 

udifthe  conveyance  is  likely  to  run  to  any  considerable 

Wth,  it  will  be  a  saving  of  expense  to  bar  the  entail  by  a 

I  fctmct  deed,  even  where  the  wnole  of  the  entailed  property 

&  to  be  conveyed  to  a  purchaser,  as  the  entire  conveyance 

lust  be  enrolled,  and  this  at  the  expense  of  the  vendor,  as 

i^Hrming  one  of  the  essentials  for  perfecting  his  title ;  the 

tosts  for  which  are  at  tiie  rate  of  6d.  per  folio  of  seventy- two 

iNnds. 

Purchaser's  right  to  have  disentailing  assurance  by  a  distinct 
■Mliiuiigirf.]— It  seems,  also,  that  a  purchaser  from  a  tenant 
in  tail  has  a  ri^ht  to  insist  upon  the  entail  being  barred  by 
SKk  aasorance  distinct  from  the  purchase  deed ;  for  he  has  a 
Car  right  to  object  to  any  unnecessary  exposure  of  his  title 
in  a  public  office ;  and  if  he  refuses,  purchaser's  solicitor  has 
a  just  right  to  insist  that  such  legal  estate  should  be  gotten 
in  by  a  distinct  deed. 

Am  to  statutory  forms  of  conveyances  wider  railway  acts."] — 
Several  of  the  rfulway,  and  other  similar  acts,  as  also  the 
Lands  Clauses  Consohdation  Act,  1845,  have  statutory  forms 
«f  coovevance  annexed  to  them,  but  as  the  use  of  these 
I  is  not  compulsory,  a  preference  has  generally  been 
s2 
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gi^en  to  the  ordinary  modes  of  asBiirmiice  for  oonTejing 
to  any  of  the  companies  embodied  or  aathorized  bj 
several  acts. 

S.  Asto  Leasehold  JEstaiee. 

Unud  mode  of  aenaramce  for  pauing  leasehold  olds 
The  usual  mode  of  passing  leasenold  estates  for  yean  i 
lute  or  for  3rear8  determinable  on  lives,  is  a  deed  of  m 
ment  of  the  whole  term ;  at  the  same  time,  it  not  nnfreqai 
happens  that  the  assurance  is  made  hj  yrtLj  oi  deam 
underlease,  by  which  nearly  the  whole  of  the  term  is  gni 
reserving  only  a  small  reversion,  as  the  last  week  or  i  ■ 
day  thereof,  a  subject  we  shall  enter  upon  more  fallyi 
we  come  to  treat  of  the  completion  of  purchases  of  leue 
property.  If  the  lease  is  held  for  lives  only,  then  it  beei 
a  freehold  interest,  and  is  conveyed  by  the  same  inodi 
assurance  as  other  kinds  of  freehold  property. 

4.  As  to  Copyhold  or  Customary  Estatei, 

The  legal  estate  of  copyholds  passes  by  entir  on  the  < 
rolls ;  in  addition  to  which  there  is  usuaUy  a  deed  dedi 
the  uses  of  the  surrender,  a  subject  we  shall  enter  into 
fully  when  treating  of  assurances  relating  to  copjho 
customary  estates. 


II.   PRACnCALDlRBOnONSFOR  PRBPARIHO  THB' CONVETAI 

Fbkbhold  Pbopbbtt. 

1.  As  to  the  instrament  of  oonveyaoce. 

2.  Parties. 

3.  Recitals. 

4.  Testatum  and  granting  daoae. 

5.  Parcels  and  general  words. 

6.  Exceptions. 

7.  Of  the  habendom  clause. 

8.  Limitation  of  nses. 

9.  Covenants. 

10.  Examination  of  the  deed  with  draft. 

11.  Of  the  execution  and  attestation. 

12.  Payment  of  purchase  money. 

I.  As  to  the  Instrument  of  Conveyance. 

As  to  the  indenture  of  the  deedJ] — ^In  former  tunes, 
deeds  were  more  concisioly  drawn  than  at  the  present  d 
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ifm  ftbe  common  practice  to  write  both  parts  on  the  same 

Kof  parchment,  with  some  letters  of  the  alphabet  written 
sen  them,   tlut>ugh  which   the  parchment  was  cnt« 
ikher  in  a  straight,  or  an  indented  line,  so  as  to  leave  some 
Mrtion  of  the  letters  on  one  part,  and  some  on  the  other; 
lit  the  practice  for  many  years  past  has  been  merely  to  cut 
is  top  of  the  parchment  in  a  waving  line,  without  cutting 
Jbon^  any  letters  at  all,  the  alphabetical  part  of  the  affair 
p^  altogether  dispensed  with^  and  the  mdentation  itself 
IrnBg  no  other  purpose  than  to  give  the  litle  of  inden« 
to   the  instrument.     It  was  not  necessary  that  the 
should  have  been  indented  at  the  time  of  its  delivery, 
this   might  have  been  done  at  any  time  afterwards; 
until  done,  it  was  not  considered  as  an  indenture,  or 
edto  operate  as  such.    The  statute  (7  &  8  Vict.  c.  76), 
;ver,  did  away  with  the  necessity  of  mdenting  a  deed, 
Hd  did  not  even  require  that  an  instrument,  to  have  the 
operation  of  an  indenture,  should  be  so  styled  at  its  com- 
Jfeencement.      But  this  enactment  was   repealed   by  the 
nbaeanent  statute  (8  &  9  Vict,  c  106),  under  which  inden- 
|ne8  nave  regained  thdr  long  established  name,  with  the 
aifitional    advantage,  that  no  actual  indentation  is  now 
mn  III  I  111  to  confer  it,  so  that  an  instrument,  which  sets  out 
mOk  describing  itself  as    '^This   Indsntube,*'    whether 
indented  or  not,  will  still  form  a  perfect  instrument  under 
that  appellation. 

Nat  essential  &iat  a  conveyance  shonld  be  by  indeWtureJ] — 
But  it  is  not  necessary  that  a  conveyance  should  be  an  in- 
denture, for  lands  may  be  conveyed  by  deed  poll  as  well  as 
bv  deed  indented ;  sml  a  preference  is  almost  universally 
given  to  a  conveyance  by  indenture,  as  being  a  more 
powerful  instrument  than  a  deed  poll,  as  all  the  parts  of  an 
indenture  form  but  one  deed,  so  that  every  part  is  of  as 
great  force  as  all  the  parts  put  together  working  by  estoppel, 
and  barring  and  concluding  every  party  executing  it  (Shep. 
Touch.  50;  Plow.  134,  421,  434;  26  Hen.  6.  cc.  24,  25; 
Litt.  s.  370 ;  6  Hen.  6,  c.  35 ;  35  Hen.  6,  c.  34),  whereas 
a  deed  poll  is  of  one  part  only,  and  expounded  as  the  sole 
deed  of  the  person  making  it,  and  the  words  therein  con- 
tained, being  binding  on  him  only,  cannot  create  an  estoppel 
in  point  of  estate :  (Shep  Touch.  53.) 

Am  to  the  date  of  conveyances.'] — Every  modem  deed  of 
eonveyance    commences  with    tne  date,  but   this  is  not 
S3 


198  PRACTICE  OF  COinrETANClHCk 

essential  to  its  validity,  as  it  will  be  equally  go< 
any  date  at  all,   or  an  impossible  date,  as  th( 
of  February,  or  the  like,  if  the  time  of  delivery 
for  a  deed  takes  effect,  not  from  the  day  oi 
purports  to  bear  date,  but  from  the  time  of  itf 
(6  Co.  litt.  46;   Dy.  38;  2  Bla.   Com.  3040 
execut-ed  on  a  Sunday  will  be  quite  as  valid  a 
been  executed  on  any  other  day  of  the  week,  as 
(29  Car.  2,  c.  7)  for  the  better  observance  of 
day,  applies  onfy  to  process  and  other  proceed 
courts,  and  dealmj^  in  the  course  of  trade,  but  I 
whatever  to  do  with  the  private  transactions  of 
between  themselves  by  way  of  conveyance. 

2.  Parties. 

Of  the  names  and  description  (t/* /wr/iM.]— The 
a  deed  should  be  described  by  their  proper  chi 
surnames,  places  of  abode,  and  respective  titles 
tions  in  life,  op,  in  the  case  of  corporate  bodies,  b^ 
of  incorporation.  Sometimes  it  will  be  proper  t 
particular  situation  or  characters  which  tne  parti 
**  trustees,  executors,  heir-at-law,"  &c. 

Order  in  which  the  parties  shoidd  be  placed  in  tl 
The  correct  wa^  of  arranging  the  parties  to  a 
place  the  grantmg  parties  first,  and  amongst 
persons  possessing  leeal  estates  must  have  th( 
next  those  taking  eqmtable  or  beneficial  estates  c 
in  the  property ;  after  them  the  parties  to  whoi 
estate  is  to  be  conveyed,  and  then  those  who  ai 
equitable  estates,  if  they  are  made  parties  to  the 
frequently  persons  who  take  under  declarations  o 
not  named  as  parties  in  the  premises  the  deed 
such  trusts  are  created. 

Order  in  which  the  granting  parties  should  be 
When  the  granting  parties  tSke  several  estates  an 
in  the  property,  they  should  be  arranged  ac 
Husband  and  wife  are  usually  coupled  together 
Smith,  of,  &c.,  and  Ann  his  wife ;  as  are  also  pers 
joint  estates  or  interests,  as  joint  tenants,  tr 
executors.  Where  both  freehold  and  chattel  inl 
intended  to  pass,  the  parties  taking  freehold  estate 
legal  or  equitable,  come  first ;  then  the  persons 
chattel  interests.  Thus,  for  example,  suppose  a  c 
by  the  heir  and  executor  of  a  deceased  mortgagee 
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i^of  the  owner  of  the  eqoitj  of  redemption  to  a 

,     '  to  oaes  to  bar  dower.    In  this  case,  tne  heir  of 

^f"^  mortgagee  should  be  the  party  of  the  first 

'*  we  ewner  of  uie  eqoitj  of  redemption  of  the  second 

^  i^eoeased   mort^a^^s  personal  representadves, 

^  ^leentors  or  adnmustrators,  of  the  third  part ;  the 

'^"^  of  the  fourth  part;  and  the  purchaser's  dower 

I °f  tbefifth  part :  (see  the  form  1  Con.  Free.,  Fart  II., 

^'<^iMel,p.  I25,2ndedit.) 


r^  Z^  ^^''^'"^^^  ^^  ^'^'^^  of  the  parties  wiU  not  affect 

fm^s^^  ^^  (feed.]— But  any  error  in  the  order  of 

d^  ^^^^  ^^  ^®  parties  at  the  commencement  of  the 

neitinif     'n^^  ti^t  its  validity  in  the  slightest  degree ; 

'  I>^t6e«^    ^^^^  ^^  omission  of  the  name  of  any  of  the 

iodef  ii^^^  ^^'^  Pftrt  of  the  deed  prevent  them  fi*om  taking 

I  ***^  wum   ,^^''™erly,  indeed,   a  stricter  rule   prevailed 

f  ^^  ma^    ^^  ^<>  ^^®  <^"  grant  by  deed,  or  take  an  imme- 

,  ppemii^  ^^^^er  it,  without  being  named  as  a  party  in  the 

peraoag  Ca^  ^^^  instrument ;  but  this  did  not  extend  to 

?****t  or  t^^  ^^  ^*y  ®^  "^  ^^  ^  °™®'^  equitable  or  trust 

^**feJr*fti^^    Estates  that  were  not  to  take  effect  imme- 


^KQ^'V.  Cfe^*^*  "*  reversion :  (Samme^s  case,,  13  Rep.  66  ; 
fi^9  Vict^^'  ^  ^®^'  ^^^'^  ^^*  °®^'  ^"^^^^  *^®  statute 
*  *^B  premig^J    ^^^  parties,  although  not  named  as  parties 


^  of  a  deed,  may  take  immediately  under  it,  in 

^  ^lie  property  maybe  limited  to  them:  (sect.  5.) 

Miwifti/ i_^?^^eftW#  made  parties  whose  concurrence  is  not 

eoQcn|.j^        ^^Tsons  are  often  made  parties  to  a  deed  whose 

MBoraiice.  oi^  ^^  ^^^  essential,  either  to  give  force  to  the 

Hi^  pur^ase      ^®  confer  any  greater  security  or  indemnity  to 

<*CWB  wber^        *"  ^®  would  otherwise  acquire.    This  often 

teiat  to  nav  I^    lands  have  been  devised  to  trustees  upon 

Wt^ 6k9^lr%^^^^  and  legacies,  when  the  heir  and  legatees 

^^^  len,  ^^^^^^  the  creditors  sometimes,  made  parties  to  the 

^ance  "%:,^  ^he  purchaser,  although  they  are  not  actually 

l5z?*   ^i^'^^^ies :   (EUiott  v.  Merryman,  Barnardist.  78 ; 

^^  J*  ^^^^^-ner,  1  Kee.  599.)     Because,  unless  the  debts 

•?*  J™®[.*^lieduled  or  specified,  or  the  charges  are  par- 

^■™*™*^YO^^®never  lands  are  devised  to  trustees  for  their 

^■Jfmen^  ^V^e  receipts  of  the  trusteees,  will  be  a  sufficient 

mdemnity^^o  purchasers,  and  exonerate  the  latter  from  all 

,      xw5«Mft>^'^ty  with  respect  to  the  application  of  the  pur- 

k      ^bue  i&oix^y^  whether  an  express  clause  to  that  effect 
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be  inserted  in  the  will  or  otherwise :  (Cutkhert  ▼. 
1  Gru.  Dig.  tit.  zii.,  ch.  4,  part  32.)  But  in  the 
of  this  dause  of  indemnity,  if  the  debts  are  spe 
sdieduled,  or  the  charges  created  by  the  will 
ticnlarty  set  forth,  then  the  creditors  or  parties  ei 
the  benefit  of  the  charges  under  the  will  must  < 
made  parties  to  the  purchase  deed,  for  the  pc 
releasing  their  claims  upon  the  property,  or  the  ] 
will  be  bound  to  see  that  his  purdiase  money  is  a 
discharge  of  such  claims. 

As  to  the  concfirrence  of  mortgagor  where  tnorfgt 
under  a  power  or  trust  for  #a/tf.]— -In  case  of  the  ex( 
power  of  sale  b^  a  mortgagee,  under  the  ordinary  ] 
sale  contained  m  mortgage  deeds,  the  mortgagoi 
made  a  conveying  party.  This  concurrence  was 
one  time  considerea  to  be  essential,  it  being  doubtec 
a  mortgagee  could  effect  a  sale  of  this  kind  wit 
mortgaffor^s  concurrence  (see  1  Pow.  Mort.  14)  ; 
doubts  nave  been  long  since  removed,  and  the  v 
the  exercise  of  a  power  of  sale  by  a  mortgagee  wi 
mortgagor's  concurrence  so  firmly  established,  tb 
been  decided  that  a  purchaser  under  a  power  of  si 
right  to  insist  upon  a  mortgagor's  being  made 
to  the  conveyance,  even  where  there  is  an  express 
on  his  part  to  concur  in  the  sale  ( Clay  v.  Shaq. 
436 ;  Corder  v.  Morgan^  ib,  344) ;  and  it  seems 
purchaser  should  refuse  a  specific  performance,  witi 
concurrence,  it  would  be  decreed  against  him  w 
(Hughes  Pract.  Mort.  67.) 

Concurrence  of  dower  trustee  not  «MCfi/ia/.]— 1 
the  concurrence  of  a  dower  trustee  in  any  way  i 
his  estate  being  nothing  more  than  a  remamder  fc 
of  the  vendor  expectant  on  the  forfeiture  of  his  11 
so  that  in  modern  practice  the  dower  trustee  is 
left  out  of  the  conveyance  altogether. 

Duties  of  vendor's  solicitor  where  purchaser  insert 
sary  parties  to  the  conveyance,'] — The  reason  oi 
persons  parties  to  the  conveyance,  whose  concurrei 
really  essential,  is  not  for  the  purpose  of  actually  c 
anything,  but  rather  as  affordmg  some  recorded  ct 
their  knowledge  of  the  nature,  as  well  as  concurri 
approval,  of  the  transaction.     This  may  certainly 
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beionr  to  a  purchaser's  mind,  bat  it  entails  some  additional 
looble  as  well  as  expense  upon  a  vendor,  especially  where 
ke  conYering  parties  execute  at  different  times,  the  costs  of 
lUch  fsLU.  upon  the  vendor,  and  where  he  can  confer  a 
Mrketable  title  without  this  superfluous  addition  of  con- 
■rring  parties,  his  solicitor  should  insist  either  upon 
wning  tnem  expunged  altogether  from  the  deed,  or  else 
emure  that  every  additional  expense  thereby  incurred  shall 
le  Dome  by  the  purchaser. 

Contract  Hipulaimg  that  certain  parties  shall  concur^ 
iUumg'h  the  parties  are  unnecessary.'] — ^But  notwithstanding 
flbe  general  rule  is  that  the  vendor  has  a  right  to  expun^ 
A  annecessary  parties  from  the  conveyance,  such  rule  will 
lot  prevail  where  it  is  specified  in  the  contract  that  certain 
ppocified  persons  shall  concur;  for  in  such  case  the  pur« 
Mser  vriU  have  a  ri^ht  to  insist  upon  their  concurrence, 
iriuch  the  vendor  will  not  be  allowed  to  refuse,  on  the 

nd  that  they  are  in  fact  unnecessary  parties :  (Benson  v. 

■ ,  9  Beav.  502.) 

Wkatnersons  really  are  essential  parties  to  a  purchase 
ibgrf.]  —It  will  not  be  improper  to  ofier  here  a  few  observa- 
tions as  to  what  persons  under  particular  circumstances 
vnUy  are  essential  parties  to  a  purchase  deed. 

Where  vendor  dies  pending  contract,"] — ^Where  a  vendor 
^es  between  the  time  of  signing  the  contract  and  the  com- 
pletion of  the  purchase,  his  heir,  and  also  personal  repre- 
sentatives, must  be  parties,  the  former  for  the  purpose  of 
conveying  the  legal  estate,  which  still  remains  vested  m  him ; 
tnd  ihe  latter  for  the  purpose  of  acknowledging  the  receipt 
of  the  purchase  money,  and  releasing  all  claims  in  respect 
of  the  same :  (see  the  form  1  Con.  Free.,  Fart  IL,  Sect.  L, 
No.  XXIX.,  p.  165,  2nd  edit.) 

Bankrupt^ — A  bankrupt  is  also  made  a  part;^  to  the  con- 
veyance of  his  estate,  to  obviate  any  difficulty  which  may  arise 
to  a  purchaser  at  any  future  time,  in  maintaining  or  proving 
the  title  (see  the  form  1  Con.  Free,  Fart  11.,  ^.  XXVII., 
p.  152,  2nd  edit.\  and  the  Bankrupt  Act  (6  Geo.  4,  c.  16, 
%  28)  empowered  the  Lord  Chancellor,  upon  petition,  either 
1^  tl^  assignees,  or  a  purchaser,  to  direct  the  bankrupt  to 
join  in  the  conveyance,  and  in  case  of  his  refusal,  the  order 
of  the  court  was  to  have  the  same  effect  as  if  he  had  actually 
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QODcnrred.  And  by  the  statute  (12  &  13  Vict. 
which  repeals  the  statute  (6  Greo.  4,  c.  16),  thecoi 
application  of  the  assignees,  or  of  an^r  punihaser  fr 
ci  any  part  of  the  bankrupt's  estate,  if  such  banki 
not  try  the  validity  of  the  adjudication,  or  if  there  e 
been  a  verdict  at  law  establishing  the  validity,  n 
the  bankrupt  to  join  in  any  conveyance  of  such 
any  part  thereof,  and  if  he  shall  not  execute  sucl 
ance  within  the  time  directed  by  such  order,  such  1 
and  all  persons  claiming  under  him,  shall  be  estop 
objecting  to  the  validity  of  such  conveyance :  and  ] 
right,  or  title  which  such  bankrupt  had  therein  si 
enectually  barred  by  such  order,  as  if  such  convey 
been  executed  by  hun :  (sect.  148.) 

Where  the  consent  of  a  person  is  necessary  to  t 
must  he  made  a  party."] — Where,  by  the  terms  of  a 
of  a  trust,  or  under  the  provisions  of  any  act  of  Ft 
the  consent  of  any  particular  person  is  required,  tb 
should  be  made  a  concurring  party  to  the  conveya 

As  to  entailed  property,"] — Where  entailed  pr< 
which  there  is  a  protector  is  sold  with  his  consent, '. 
be  either  a  party  to  the  conveyance  to  the  purchaser 
disentailing  deed ;  for,  notwithstanding  the  Fine  a 
very  Substitution  Act  (3  &  4  Will.  4,  c.  74)  does  n 
it  necessary  that  his  consent  should  be  given  by  hi 
rence  in  the  disentailing  deed,  as  he  is  also  emp€ 
do  by  a  distinct  instrument,  provided  that  instrun 
deed  and  executed  either  on  or  at  any  time  befor 
on  which  the  disentailing  assurance  shall  be  made  (: 
stiU  there  is  an  advantage  in  making  the  protecto 
to  the  disentailing  deed,  for  the  purpose  of  prevei 
questions  from  ansing  at  a  future  time,  as  to  w 
fact,  a  prospective  or  retrospective  consent  was  giif 

Necessary  parties  in  conveyance  of  an  equity  oj 
turn,] — Where  an  equity  of  redemption  is  sold,  i 
gagee  is  sometimes  made  a  party,  and  enters  into  a 
for  the  production  of  the  title  deeds ;  still  this 
purely  a  voluntary  act  on  the  part  of  the  mortgage 
neither  vendor  nor  purchaser  can  require  him  to 
But  if,  in  accordance  with  the  usual  practice,  the  m 
is  not  made  a  party,  he  ought  to  have  express  notic 
purchase,  and  this  the  purchaser's  solicitor  should  t 
to  furnish  him  witli ;  otherwise,  if  the  mortgagee 
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ce  any  farther  sum  to  the  mortgagor,  without  haviDs 
ther  express  or  implied  notice  of  the  purchase,  such 
r  advance  would  be  an  effectual  further  charge  upon 
irchased  property  to  precisely  the  same  extent  as  if 
8  and  conveyance  of  the  equity  of  redemption  had  ever 
place :  (^Shepherd  v.  TiOey,  2  Atk.  348.) 

Hnction  between  trustees,  executors,  and  administrators^ 
ring  parties  to  a  conveyance,"] — Trustees  and  adminis- 
1  have  a  joint  power  and  authority  which  they  cannot 
)e  separately,  and  therefore  they  must  all  be  made 
ring  parties,  whenever  they  have  any  estate  or  interest 
vey  or  to  release  to  a  purchaser  {Uudson  v.  Hudson^ 
,  460)  ;  but  it  is  otherwise  with  respect  to  executors, 
te  take  both  a  joint  and  several  interest  in  the  testator's 
al  estate,  so  that  a  disposition  of  any  one  of  them  is 
gupon  the  rest:  (Dy.  33 ;  1  Eq.  Ca.  Abr.  319.) 

to  power  of  disposition  by  administrators.']  —  But 
.gh  administrators  must  all  concur  in  passing  or 
ing  any  interest  taken  in  their  representative  character, 
lave  as  absolute  a  power  of  disposition  as  if  they  had 
appointed  executors,  with  this  difference,  that  ail  the 
[istrators  must  concur  in  making  it,  which  is  not,  as 
ve  just  before  noticed,  essential  in  the  case  of  execu- 
and  this,  power  extends  to  all  the  testator's  goods, 
ds,  and  e^cts,  whether  real  or  personal;  so  that  a 
Q  purchasing  fi*om  them  is  not  bound  to  see  to  the 
ation  of  his  purchase  money,  even  if  the  term  is 
ed  with  particularized  debts,  or  the  term  itself  is 
ically  bequeathed ;  because  all  the  testator's  personal 
i  18  subject,  in  the  first  instance,  to  the  payment  of  his 
,  and,  therefore,  his  personal  representatives  maj  assign 
e  property  so  sold  to  any  person  or  persons  who  shall 

to  purchase  the  same,  the  latter  of  whom  are  entirely 
srated  from  seeing  to  the  application  of  the  purchase 
y :  {JEwerY.  Corbet,  IP.  Wms.  148  ;  Andrew  v.  Wrig- 

B.  &  C.  125.)  And  in  a  recent  case,  where  an  action 
irought  to  recover  the  amount  of  the  deposit  on  the 
lase  of  a  leasehold  estate,  upon  the  ground  that  the 
nr,  an  executor,  could  not  make  title,  because,  at  the 
of  the  sale,  a  creditor's  suit  was  pending  against  the 
3r,  of  which  the  purchaser  had  no  notice  at  the  time 
livering  the  abstract,  the  court  held  this  not  to  be  an 
tion  to  the  titles  because  the  executors  have  a  power  ot 
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tale  at  any  time  before  a  decree  in  the  suit  that  is  ] 
(NeeveM  t.  Bwrage^  14  L.  T.  Rep.  394.) 

3.  Of  the  Recitals. 

Recitals  depend  upon  state  of  ti^.'] — ^The  recita 
depend  upon  the  particnhir  state  of  the  title,  and  th 
and  interests  the  granting  parties  take  in  the  proper 
sequently  it  is  impossible  to  lay  down  any  precise  re 
the  subject.  The  proper  course  to  adopt  is  to  avoi( 
the  conveyance  with  unnecessary,  or  even  lengthy, 
taking  care  at  the  same  time  not  to  leaye  oat  the  i 
any  deed  or  other  instrument,  or  of  any  &ct  that  is  i 
to  show  the  true  state  of  the  title  up  to  the  time  i 
the  conveyance  is  to  be  executed ;  as  also  the  reL 
in  which  die  several  conveying  parties  stand  to  eai 
with  respect  to  the  purchased  property. 

Recitals  not  essential  where  purchaser  is  to  June 
deeds."] — If  the  title  deeds  and  other  documents  of  1 
are  to  be  delivered  over  to  the  purchaser  are  of  th 
sufficient  to  enable  him  to  defend  his  title,  no  rec 
essential  to  his  security,  and  under  such  circumstn 
recitals  may  either  be  short,  or  they  may  be  omiU 
gether ;  but  when  the  title  deeds  are  not  to  be  c 
over  to  the  purchaser,  or  the  documents  delivered 
not  of  themselves  disclose  the  whole  &cts  and  circai 
of  the  title,  all  those  facts  and  circumstances  not  so  i 
should  be  set  out  in  the  conveyance. 

When  a  party  conveys  by  appoiniment^  the  in 
creating  the  power  ought  to  he  recited.'] — Whenever  ai 
parties  convey  under  a  power  of  appointment,  or  tb 
tion  of  the  purchase  deed  b  derivcKl  from  some  othei 
ment,  the  latter  instrument  should  always  be  recited 
where  a  vendor  conveys  by  way  of  appointment,  tht 
ment  by  which  the  power  was  created  should  sli 
recited  (see  the  forms  1  Con.  Prec.^  clause  2,  p.  43, 2ii 
ib,  clause  2,  p.  52) ;  but  this  need  not  always  be 
that  part  of  the  deed  in  which  the  recitals  are 
inserted,  fur  where  brevity  is  desirable,  it  may  be  re 
the  testatum  clause ;  as,  K>r  eiLample, — 

The  said  A.  B.,  in  consideration,  &c,  in  exercise  of  a  pove 
to  him  by  a  certain  indenture  dated,  &c  (setting  out  auo  th 
ofpartiei)f  doth  by  this  present  deed  appoint,  &c. 


WA8.]  PABIIES   TO   CONVEYANCE.  205 

flow  instruments  creating  poxrera  should  be  recited. — In  the 
WQtal  of  powers,  it  is  unnecessary  to  recite  more  than  will 
Vft  sufficient  to  show  that  the  intended  exercise  of  the  i)Ower 
i  warranted  by  it,  and  therefore  it  will  be  superfluous  to  set 
tKA  recitals  of  any  of  the  uses  which  are  Umited  to  take  eifect 
A  default  of  appointment  *,  it  will  be  sufficient  merely  to 

And  in  default  of  snch  appointment,  to  certain  uses  [or,  upon  certain 

~^i(ulheca9emay  be]  as  in  the  now  reciting  indenture   [will,  or 

i^rumiuit^  accordmg  to  circumstances]  are  limited  and  declared. 

fliwo  a  joint  power  of  appointment  shovld  he  rtfciYerf.]— If  a 
int  power  of  appointment  has  been  limited  to  two  or  more 
fOTBons,  which  is  extended  also  to  the  survivors  or  survivor 
jlponllie  death  of  either  of  the  donees  without  having  exer- 
fiied  it,  and  after  the  death  of  either  of  them  the  survivors 
cr  surrivor  are  desirous  of  exercising  the  power,  it  will  be 
proper  not  only  to  recite  the  creation  of  the  power,  but  also 
tfcefkctofthe  death  of  the  deceased  donee  or  donees,  by 
•etna  of  which  the  power  became  vested  in  the  survivors  or 
*«^*vor,  and  that  no  joint  appointment  was  ever  made. 

Alio  recitals  where  vendor  is  seised  simply  in  fee  ^  and  when 
^fnperiyhas  been  conveyed  to  him  to  dower  uses.^ —  Where 
ft  Tender  is  seised  simply  in  fee,  it  will  be  sufficient  merely 
to  recite  that  fact,  or  to  omit  recitals  altogether ;  but  where 
Me  property  has  been  limited  to  him  to  dower  uses,  then 
««  conveyance  ought  to  be  recited,  but  this  may  be 
*»«  very  briefly :  (see  the  form  1  Con.  Prec,  Part  II., 
Section  I.,  No.  II.,  clause  2,  p.  52,  2nd  edit.) 

What  recitals  are  necessary  when  there  are  outstanding  legal 
^.J —Whenever  there  are  any  outstanding  legal  estates, 
OP  the  property  is  subject  to  a  mortgage  or  an;^  othcT  incum- 
WMce,  It  win  be  necessary  to  show  by  the  recitals  how  those 
**^  or  bcumbrances  are  create),  and  the  relation  in 
iniich  the  conveying  parties  stand  to  each  other  respecting 
tiMm. 

"here  the  trustees  are  conveying  parties."] — In  conveyances 
rf trust  property,  if  there  is  a  power  for  the  trustees  to  give 
J|*®'P^  such  power  sho-.ild  be  recited,  but  it  will  be  super- 
mous  to  recite  the  trusts  of  the  purchase  money  :  (see  the 
wnn  1  Con.  Free,  Part  II.,  Section  I.,  No.  V .,  clause  2, 
p.  60, 2nd  edit.)  But  where  the  trustees  are  not  invested 
^  such  power,  and  the  purchasers  are  not,  from  the 
**^  of  the  trust,  exonerated  from  seeing  to  the  applica- 
[P.  C]  T 
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tion  of  the  purchase  money,  it  will  then  become  reqid 
recite  the  trusts,  and  to  make  the  parties  beneficia 
terested  in  the  purchase  moneys  parties  to  the  cony 
for  the  purpose  of  releasing  their  claims  upon  the  pn 
And,  in  all  cases  where  trustees  convey,  it  will  be  pn 
recite  so  much  of  the  instrument  creating  the  trust 
disclose  their  authority  to  make  an  effected  convey 
the  purchaser. 

Consent  of  parties  when  necessary  must  be  sealed 
where  trustees  are  only  authorized  to  exercise  the  ft 
powers  of  sale  with  the  consent  of  some  particular  pe 
persons,  the  manner  in  which  such  consent  is  to  be  giv 
that  such  consent  has  been  given  accordingly,  must 
recited:  (see  the  form  1  Con.  Prec.,  Part  LI.,  Sec 
No.  YIII.,  clauses  2  and  3,  p.  70,  2nd  edit.) 

Of  the  order  in  which  the  recitals  should  be  introdxb 
the  purchase  deed."] — As  a  general  rule,  the  diff'ereut 
ments  should  be  recited  according  to  the  priority  ( 
respective  dates,  and  all  £Eicts  and  transactions  accor 
the  priority  of  time  at  which  they  respectively  oc 
But  where  several  distinct  transactions  are  to  be  stat 
independently  of  the  other,  it  is  generally  better  to  go  t 
the  recital  of  the  whole  of  one  entire  transaction  befon 
ing  at  all  upon  the  recital  of  the  other. 

When  deeds  should  be  recited  as  principal^  and  ti 
recited,  deeds."] — If  the  party  has  the  original  deeds,  t 
depend  upon  the  recitals  of  them,  it  is  better  to  recit 
as  such ;  but  if  he  neither  has  the  originals,  nor  can 
upon  the  recitals,  they  should  be  recited  as  recited  d( 

Distinction  between  a  recited  instrument  and  its  ejj 
It  must  also  be  borne  in  mind,  that  there  is  a  dist 
between  the  recital  of  an  instrument,  and  the  recital 
effect  and  operation ;  in  the  former  instance  the  lan^ 
the  instrument  should  be  strictlv  adhered  to,  in  the  Ifl 
may  generally  be  varied.  Still  there  are  some  assu 
that,  from  their  very  nature,  require  to  be  formally  p 
and  not  merely  their  results  stated.  Thus,  where  the  i 
ment  in  recital  is  a  conveyance  to  uses  to  bar  dower 
inaccurate  merely  to  state  that  the  property  was  conre 
the  usual  uses  to  bar  dower,  because  various  fonns 
been,  and  still  are,  employed  for  this  purpose,  partie 
as  to  the  mode  of  executing  the  power  of  appoiotmenl 
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firom  snch  general  expressions,  could  possibly  ascer- 
at  the  exact  uses  were.  But  where  the  direct  result 
mer  instrument  is  of  one  or  more  simple  fact  or  facts, 
ontain  within  themselves  aU  their  own  consequences, 

looking  further  into  the  language  of  such  instrument, 
;hen  be  sufficient  to  state  the  result  without  setting 
expressions  by  which  it  was  effected ;  as,  for  example, 
i  man  is  seised  in  fee,  it  will  be  enough  to  state  that 
thout  stating  how  he  became  so  entitled :  (see  Con- 
or's Becital  Book,  p.  37.) 

II  it  win  be  better  to  recite  the  effect  created  by  the 
mpiayedy  than  the  express  words  themselves.'] — When, 
lently  occurs  in  the  case  of  a  will,  the  strict  technical 
have  not  been  used  to  create  the  estate  that  has 
r  passed  by  them,  it  will  be  a  preferable  plan  to  state 
ult,  and  not  the  exact  expressions  by  which  that 
was  effected.  Hence,  where  a  testator  has  devised 
)  A.  for  life,  with  remainder  to  his  first  and  other 
tail,  in  words  sufficient  to  create  those  estates,  and 

in  the  strict  technical  terms  usually  employed  for  that 
s,  it  will  be  better  to  state  the  result  than  to  insert 
oal  expressions  of  the  devise ;  and  this  is  most  im- 
;  to  a  purchaser  claiming  under  the  deed,  where  the 
>f  the  will  can  possibly  be  construed  to  bear  a  doubtful 
vocal  import ;  for  then,  if  the  result  of  their  supposed 
iction  is  recited,  all  parties  who  execute  the  deed  will 
ehy  estopped  from  denying  the  estate  to  have  been 
.  in  any  other  manner  than  is  set  forth  m  the  recital ; 
s,  if  the  exact  words  had  been  there  stated,  the  parties 
hsLve  been  equally  estopped  from  denying  the  legal 

and  operation  of  such  words :  {Rountree  v.  Jacobs 
t.  141 ;  Baker  v.  Dewey,  1  B.  &  C.  704.) 

tals  no  estoppel  except  as  between  the  parties  to  the  deed.  ] 
ufit  be  recollected,  however,  that  recitals,  although 
ng  by  way  of  estoppel  on  every  person  who  executes 
jd,  and  his  representatives  {Doe  v.  Sherlock,  1  Fox  & 
78 ;  Doe  v.  Saunder,  ib,  78),  will  not  have  this  opera- 
th  regard  to  other  persons ;  still,  where  the  recited 
ents  have  been  supported  by  long  uninterrupted 
ion,  and  relate  to  facts  which  are  within  the  know- 
>f  the  parties,  especially  if  those  facts  are  stated  with 
'cumstance  of  time,  place,  &c.,  they  may  often  be 
on,  although  it  is  impossible  to  lay  down  any  general 
T  2 
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rule  by  which  such  reliance  may  be  guided:  (seeSP 
Ab8.  8.) 

As  to  recitals  for  the  purpose  of  identifying  the  pared 
Sometimes  the  recit-als  m  previous  deeds  are  inserted  k 
purpose  of  identifying  the  parcels,  and  the  course  tb 
which  thej  have  been  transmitted.  This  is  often  the  d 
of  disclosing  facts  which  are  not  apparent  from  the 
deeds  themselves;  as  in  the  instance  of  property  desoe 
from  ancestor  to  heir.  This,  however,  may  often  be 
by  superadding  a  short  form  of  recital  to  the  descripti 
the  parcels ;  as, — 

All  which  said  hereditaments  and  premises  were  formerly  the 
and  inlieritance  of  A.  B.,  wiio  died  intestate,  and  tbereapon  des 
from  him  to  R.  B.,  his  nephew  and  heirat-kw,  who  densed  tlu 
to  C.  D.,  &e. 

Or, 

All  \vhieh  said  hereditaments,  &c.,  were  formerly  the  inheriti 
A.  B.,  to  whom  the  same  premises  were  conveyed  by  indentorex 
and  releaRe,  dated  respectively  the  and  days  of 

made  between  {inserting  names  of  parties)  and  the  said  A.  B. 
dentures  of  lease  and  release,  dated,  &c.,  and  made  between,  &e 
veyed  the  bame,  &c. 

As  to  the  date  of  recited  instrument.'} — It  is  a  usual  pn 
in  recitiufT  the  date  of  a  deed,  to  state  that  it  is  made 
about  the  date  which  it  is  recited  to  bear,  in  order  to  ] 
against  any  error  as  to  the  particular  day  referred  tc 
this  is  an  unnecessary  precaution.  It  is  also  very  coi 
to  state  the  recited  instrument  as  made,  "  or  expressed 
made,"  between  the  several  parties.  This,  Mr.  Cov 
treats  as  a  most  absurd  practice,  conceiving  that  tho» 
pressions  imply  that  a  deed  can  be  made  by  other  pe 
than  those  named  in  it.  But  Mr.  Jarman  takes  the  cc 
view  of  those  terms,  observing  that  the  words  "expresJ 
be  made"  are  obviously  designed  to  provide  agains 
possible  event  of  the  recited  deed  not  being  executed  I 
the  persons  who  are  professed  parties  to  it ;  in  which 
their  insertion  is  essential  to  strict  accuracy,  since  an  in 
ment  cannot  be  correctly  described  to  be  made  by  a  p 
who  in  point  of  fact  does  not  execute  it.  Hence 
expressions  would  be  proper  where,  as  often  bappe 
dower  trustee  has  been  made  a  party,  but  who,  fron 
unimportance  of  his  concurrence,  has  never  been  called ' 
to  execute  the  deed.  They  would  also  be  particn 
applicable  where  any  of  the  parties  named  in  the 
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nhse  to  execute  it,  as  in  those  cases  where  a  trustee  dis- 
claims the  trust  estate  intended  to  be  vested  in  him.  In  a 
CMC  of  the  latter  kind,  the  deed  of  disclaimer  reciting  the 
tnist  shonld  state  it  as  a  deed  expressed  to  have  been  made 
between  the  intended  grantors  and  the  tmstee  who  refuses 
the  acceptance  of  the  estate  intended  to  be  invested  in  him. 

Am  to  the  recital  of  lease  for  a  year.'] — In  conveyances  by 
kase  and  release,  it  was  always  usual  to  recite  the  lease  for  a 
year.  This  was  commonly  done  at  the  end  of  the  granting 
chuse,  but  was  sometimes  inserted  at  the  end  of  the  descrip- 
tion of  the  parcels.  This  recital,  although  not  absolutely 
necessary,  was  so  far  important  that,  if  the  lease  for  a  year 
was  lost,  it  often  afforded  satisfactory  proof  that  such  lease 
was  actually  made,  and  the  release  properly  founded  upon 
it:  (SkipwUh  V.  Shirley,  11  Ves.  64;  Ward  v.  Gamons,  ib, 
134.)  In  Ireland  it  has  been  held  sufficient  simply  to  recite 
the  lease  for  a  year,  no  actual  lease  being  ever  made  in 
conveyanees  by  lease  and  release  in  that  country  (9  Geo.  2, 
e.  5;  1  Greo.  3,  c.  3) ;  and  the  statute  4  &  5  Vict.  c.  21, 
which  dispensing  with  the  lease  for  a  year,  enacts  that  the 
lecital  or  mention  of  a  lease  for  a  year  in  a  release  executed 
before  the  passing  of  that  act  shall  be  evidence  of  the  exe- 
eadon  of  such  lease  for  a  year. 

As  to  assignments  of  leasehold  property,'] — In  the  case  of 
assignments  of  leasehold  property  held  for  a  term  of  years, 
k  is  usual  to  recite  the  deed  creating  the  term,  but  where 
there  have  been  several  assignments,  it  is  usual  to  omit  the 
ledtals  of  the  mesne  assignments,  reciting  only  the  last 
assignment  to  the  ssaigning  parties  to  the  deed  :  (see  the  form 
1  Con.  Free.,  Part  U.,  Section  II.,  No.  V.,  clause  2, 
p.  262,  2nd  edit.) 

Unusual  or  burdensome  covenants  in  leases  should  always  be 
Tteited.'] — Where  the  lease  contains  any  unusual  or  burden- 
some covenants ;  as,  not  to  assign  without  licence,  or  not  to 
earry  on  certain  trades  on  the  demised  premises,  &c.,  they 
sbould  be  set  out  in  the  recitals:  (see  the  forms  1  Con. 
Free.,  Part  U.,  Section  IL,  No.  II.,  clause  2,  p.  249,  2nd 
edit.;  Id,  ib.  A.,  in  notis.) 

As  to  copyholds.] — ^In  copyhold  assurances  it  is  usual  to 
recite  the  admission  of  the  vendor,  or  whoever  else  is  the 
tenant,  to  the  copyhold  premises:    (see  the  form    1  Con. 
Prec.,  Part  11.,  Section  III.,  No.  I.,  clause  2,  p.  301.) 
T  3 
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4.  Testatum  and  Granting  Clause, 

Contents  of  testatum  and  granting  clause  J] — ^The 
and  |(rautin)<  clause  contains  a  statement  of  the  coi 
tion  of  the  conveyance,  and  the  operative  words  bj 
the  property  is  conveyed  to  the  purchaser. 

As  to  the  consideration.'] — By  the  common  law,  oo 
sideration  was  necessary  to  the  validity  of  any  conve] 
with  the  single  exception  of  a  deed  of  bargain  and 
still,  whenever  a  pecuniary  consideration  was  paid,  it 
always  advisable  to  set  it  out  in  the  deed,  not  only  for 
purpose  of  showiutr  that  it  had  been  paid,  but  also  to  n 
the  pri'sumption  of  a  resulting  use  or  trust,  as  well  ii 
disclose  that  it  was  not  a  mere  voluntary  conveyance,  vkil 
as  acrainst  creditors  and  subsequent  purchasers,  woiildbl 
totally  void  instrument.      Added  to  this,  the  Stamp  Ai"^ 
under  severe  penalties,  require  the  full  consideration  to 
set  out  in  the  deed,  so  that  it  has  long  since  become ' 
universal  practice  to  express  the  payment  of  the  consid 
tion  money   in  the  body  of  the  deed,  as  well  as  in 
memorandum  indorsed. 

Statement  of  payment  of  consideration  money^  how  i 
conclusive.'] — The  statement  in  the  body  of  the  deed,  a 
the  consideration  money  has  been  paid,  is  conclusive  at 
on  the  ground  that  a  party  who  executed  a  deed  is  estopp 
from  saying  that  all  the  facts  therein  stated  are  not  tn 
set  forth,  but  the  rt>ceipt  indorsed  has  not  this  opentil 
because,  not  being  under  seal,  it  is  incapable  of  workingl 
estoppel :  {Lampon  v.  Corke,  5  B.  &  Aid.  606 ;  1  Dow. 
lly.  211.)  But  in  equity,  neither  the  acknowledgmeat 
the  receipt  of  the  purchase  money  in  the  body  of  thedeJ 
or  in  the  indorsed  memorandum,  will  prevent  ii  vendor fi* 
showing  that  the  pun-hase  money  has  not  in  reality  been 
(Coppin  V.  Coppin,  2  P.  Wms.  284;  Mackreth  y.  8p 
15  Ves.  337;  Hughes  v.  Kearney,  2  Sch.  &  Lef.  U 
Grant  v.  Shallis,  2  Ves.  &  Bea.  396;  2  Hughes" 
Sales,  2nd  e<lit.) 

In  disentailing  assurances  for  the  mere  purpose  of  1 
an  entail,  and  where  no  pecuniary  consideration  is 
paid,  it  is  not  usual  to  set  out  even  a  nominal  considc 
and   this  omission   will   always  be  proper  whenever  it 
intended  to  resettle  the  property  through  the  medium 
the  Statute  of  Uses,  to  prevent  the  possioility  ofa^uestt 
arising  as  to  the  instrument  when  enrolled  operatmgtf* 
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deed  of  bargain  and  sale.  In  disentailinsr  deeds,  therefore, 
Ae  proper  way  is  to  state  merely  that  the  assurance  is  for 
Ae  purpose  of  barring  all  estates  tail,  &c. :  (see  the  form 
1  Con.  Free,  Part  ILL,  Section  lY^  clause  2,  p.  328,  2nd 

How  payment  of  consideration  monejf  should  be  expressed."} 
«-Wben  an  actual  pecuniary  consideration  is  paid,  the 
receipt  should  be  expressed  rather  more  fully  than  where 
tiie  consideration  is  merely  nominaL  Thus,  where  a  con- 
veyance is  made  by  a  vendor  who  receives  the  purchase 
■oney,  and  his  trustee,  who  receives  nothing,  the  testatum 
danse  should  state — 

That  in  consideration  of  the  sum  of  (amount  of  pttrchase  mortey) 
itariuig  to  the  said  {candor)  paid  bj  the  said  {purchase >)  on  ihe  ex- 
mtion  hereof,  the  receipt  of  which  the  said  {vtndor)  licrvby  acknow- 
W^  an<l  therefrom  doth  release  and  for  ever  discliarge  the  said 
{purchiuer)^  his  heirs,  executors,  administrators  and  assigns;  and 
tboiD  consideration  of  the  sum  of  five  shillings  to  the  said  itmstee)^ 
tt  the  same  time  as  aforesaid  paid  by  the  said  (purchase i')^  the  receipt 
«f  which  18  hereby  acknowledged,  &c. 

Operative    words,} — ^The    usual   operative  words   where 
the  conveyance   was  by  lease  and  release  were   ''''grants 
hargain^  sell,  aUen^  release^  ratify^  and  confirm ^    The  word 
"grant  ^  in  a  convey anire  of  corporeal  hereditaments  was 
considered  to  apply  peculiarly  to  the  estate  of  the  grantor, 
and  the  reversion  of  the  land  expectant  on  the  determina- 
tion of  the   bargain  and  sale  for  a  year,  or  other  existing 
ptrticnlar  estate,  where  there  was  no  such  privity  between 
the  grantor  and  the  grantee  as  was  requisite  to  ^ve  effect 
to  the  deed  of  release ;  as  also  to  title  deo<is,  rights  of  way, 
of  common,  and  other  incorporeal  hereditnments  as  appur- 
tenant to  the  land  :  (Shep.  louch.  238.)     But  as  corporeal 
hereditaments  are  now  made  to  lie  in  grant  as  well  as  in 
fivery,  the   word  "grant"   will  be  strictly  appHcal)le  to 
conveyances  of  every  description  of  real  property,  whether 
corporeal  or  incorporeal,  without  the  addition  of  any  other 
operative  words,  and  will  now  form  an  essential  term  in 
every  conveyance,  and  ought   to  be  inserted,  as   well   in 
conveyances  by  trustees,  or  other  parties  takinor  dry  legal 
estates,  as  by  ordinary  vendors  who  take  a  beneficial  interef^t 
ID  the  property.     The  practice  in  former  times  certainly 
was  to  advise  trustees,  and  persons  acting  in  that  character, 
as  executors,  &c.,  not  to  convey  by  the  word  '*  grant,"  upon 
the  erroneous  supposition  that  it  raised  an  implied  covcnanr. 
in  the  granting  party  (Noy.  IMax.  261,  9th  edit. ;  Noke^n 
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Case,  4  Rep.  80;  and  see  Butl.  note  to  Co.  litt 
>%hich  notion  f  if  it  was  ever  well  founded,  has  beeo  < 
pletcly  nullified  hy  the  statute  (8    &  9  Vict,  c  106),  i 
expressly  enacts  that  no  implied  covenant  shall  arise  I 
eitner  the  word  "  give  "  or  "  grant ;"  consequently,  a  t 
has  no  longer  any  right  to  object  to  convey  under  e 
of  those  terms. 

Object  of  inserting  the  words  "  bargain  andseU^  inai 
of  release. "] — The  words  *'  bargain  and  sell"  were  usedi 
deed  of  release  for  the  purpose  of  enabling  the  pu 
give  effect  to  the  conveyance,  as  a  bargain  and  sale  by  e 
ment,  bhuuld  it  be  deemed  expedient  so  to  do  by  reasona 
lease  for  a  year  having  been  omitted,  or  the  like;  bail 
as  a  lease  for  a  year  is  no  longer  necessary,  the  \ 
*^  bargain  and  sell  **  may  be  both  safely  and  prop 
pensed  with  in  an  instrument  of  assurance,  to  which  t 
terms  are,  strictly  speaking,  inapplicable. 

As  to  the  effect  of  the  other  usual  operative  uwrdf.]— Ij 
term  ''^cdien ''"'  seems  to  have  no  other  operation  thantoti 
the  property  from  one  person  to  another,  and  is  fiir  i 
frequently  omitted  than  inserted  in  modern  assuranc8%j 
rather  seems  to  have  given  place  to  the  word  "coi 
which  seems  a  more  apt  ana  expressive  term,  and  i 
peculiarly   adapted  to  conveyances  by  trustees,  who  i 
seised  of  dry  legal  estates,  but  take  no  beneficial  intei 
whatever  in  the  property.     The  word  "  release^''  which  1 
peculiarly  operative  in  the  deed  of  release  founded  npi 
lease  for  a  year,  is  equally,  if  not  more,  efifectual  in  assnnB 
by  way  of  release  under  the  recent  enactments  (4  &  5  Til 
c.  21  ;  8  &  9  Vict.  c.  106),  and  should  always,  therefore, f 
inserted.  The  expressions  "  ratify  and  con/irm^^  ares 
mous,  and  whenever  brevity  is  desirable,  the  word  ^ 
firm  "  only  is  used.     The  object  of  its  insertion  was,  in » 
cases,  to  give  effect  to  the  conveyance,  where  it  would  h 
failed  of  eflect  as  an  assurance  by  way  of  release,  for  f 
of  privity  between  the  releasor  and  releasee  (Lit.  516),  1 
where  it  is  intended  to  operate  as  an  enlfffgement  rfj 
precedlnp:  estate,  the  same  privity  is  necessary  to  give  e 
to  a  confirmation,  as  to  a  release  :  (Wat.  Conv.  by  1 
549.)     It  may  also  be  employed  for  the  purpose  of  rati,  _ 
the  acts  of  other  conveying  parties,  or  as  an  estoppel  ag*J»| 
parties  whose  estate  in  the  property  is  now  vested  ^^1 
other  granting  parties  ;  as  where  a  bankrupt,  or  an  "'9^|'J"I 
debtor,  concurs  in  a  conveyance  by  his  assignees,  or  thei**'! 
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concurs  in  a  conveyance  made  by  the  mortgagee.     It 
ilflo  have  the  effect  of  making  a  voidable  estate  good ; 
bt  it  will  have  no  o{)eration  upon  an  estate  that  is  actually 
mid:  (Co.  Litt.  295.) 

Operative  tvords  depend  upon  the  nature  of  the  interest  or 
daims  to  be  conveyed  or  released."] — Where  parties  concur  in 
a  conveyance  for  the  purpose  of  releasing  or  surrendering 
my  interests  or  claims  they  may  have  in  or  upon  the 
]Nm^ased  property,  the  operative  words  employed  for  those 
ynposes  will  depend  upon  the  nature  of  such  interests  or 
diims.  If  any  rights  or  claims  are  to  be  relinquished,  the 
proper  operative  words  are  *'  remise,  release,  and  quit  claim,** 
■Ithon^h  any  one  of  those  terms  standing  alone  would  have 
predsSy  the  same  force  and  operation ;  and  where  any  lesser 
estate,  as  a  lease  or  a  term  of  years,  is  to  be  surrendered,  the 
proper  words  are  "  surrender  and  yield  t/»,"  but  the  term 
'^assign'"'  would  produce  exactly  the  same  effect :  for  whether 
a  term  of  years  is  assigned  or  surrendered  to  the  person 
entitled  to  the  immediate  reversion,  the  term  will  instantly 
become  merged  therein,  and  hence  it  is  usual,  when  a  term 
11  intended  to  be  so  merged,  to  add  the  word  **  assign  "  to 
tte  other  operative  words  by  which  such  term  is  surren- 
dered: (see  the  form  1  Con.  Free.,  Part  II.,  Section  I., 
Kg.  XVII.,  clause  6,  p.  106,  2nd  edit.) 

Operative  words  where  the  conveyance  is  by  appointment.'] — 
Where  the  conveyance  is  by  appointment,  the  operative 
WOTds  are  *'  direct,  limit,  and  appoint,"  or  simply  **  appoint.*'' 
Id  conveyances  both  by  appointment  and  release,  the  words 
iqipoint  and  release  are  sometimes  joined  together ;  yet  this 
IB  alwa^-s  irregular,  and  sometimes  materially  wrong.  If 
brevity  is  desirable,  the  object  may  be  attained  by  including 
both  the  appointment  and  release  in  the  s«me  clause,  and 
arranging  them  both  in  regular  form,  by  stating  that  the 
vendor — 

c  In  exercise  of  the  power  limited  to  him  hy  the  said  herehefore  recited 

f  iideiiture.  Doth  by  this  present  deed  irrevocably  appoint  that  ihe 

r  kteditaments  and  premises  hereinafter  described  sball  from  hcnce- 

t  feithbe  to  the  uses  hereinafter  declared,  and,  by  way  of  further  assurance, 

b  Doth,  by  these  presents,  grant,  release  and  confirm  unto  the  said  (pwr- 

[  duuer)  and  his  heirs,  all,  &c. 

But  where  brevity  is  not  particularly  required,  the  usual 
practice  in  conveyances  by  way  of  appointment  and  release 
M  to  have  two  testatum  clauses.     The  first  sets  out  the 
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consideration,  and  that  the  vendor,  in  exercise  of 
power  of  appointment,  appoints  that  the  property  toi 
conveyed  shall  from  thenceforth  be  to  the  uses  thereimf 
declared.  The  second  testatum  then  states  that,  for 
considerations  aforesaid,  the  vendor  grants,  releases 
confirms,  &c. :  (see  the  forms  1  Con.  Prec.,  Part 
Section  I.,  No.  I.,  clauses  4  and  5,  p.  44,  2nd  edit.) 

Proper  operative  words  in  diserUaUing  assuraiices.[ 
disentailing  assurances,  the  proper  operative  words 
"  grant  and  release,"  or  "  grant,  release,  and  convey;" 
for  the  reasons  previousljr  stated  the  words  "  bargain 
sell "  must  always  be  omitted  :  (see  the  form  1  Con.  " 
Part  III.,  No.  I.,  clause  2,  p.  331.) 

Where  there  are  several  conveying  parties,"] — Where 
are  several  conveying  parties,  it  is  usual  to  state  that 
convey  according  to  their  respective  estates  and  int 
For  example,  in  the  case  of  a  conveyance  by  the  heir 
executors  of  a  deceased  mortgagee  to  a  purchaser  nnd 
power  of  sale  contained  in  the  mortgage  deed,  it  shooV 
expressed,  that  in  consideration  ^f  the  purchase  oMi 
setting  out  the  amount  paid  by  the  purchaser  to  the  ( 
ecutors,  and  of  a  nominal  pecuniary  consideration  paid 
such  purchaser  to  the  heir,  the  heir,  in  respect  only  of! 
legal  estate,  as  heir-at-law  of  the  mortgagee,  should  "^ 
release^  and  convey;*''  and  the  executors  should  "rflni 
release^  and  quit  claims  IS  the  owner  of  the  eqnitf 
redemption  concurs,  he  should  *'  grants  release^  ratify  i 
confirm :  (see  the  form  1  Con.  Prec,  Part  II.,  Section 
No.  XXXI.,  clause  7,  p.  125,  2nd  edit.) 

Where  both  mortgagee  and  mortgagor  are  concvrk 
parties.'] — In  conveyances  in  which  both  mortgagee 
mortfragor  concur,  the  way  in  which  the  purchase  money 
apportioned  between  them  should  be  correctly  set  out  in 
deed  of  conveyance,  and  it  should  also  be  stated  that 
payment  so  made  by  the  purchaser  to  the  mortgagee  i*  "" 
by  the  montgagor's  direction  :  (see  the  form  1  Con.  Pw 
Part  II.,  Section  I.,  No.  XXXI.,  clause  7,  pp.  124, 125.) 

Qualified  terms  sometimes  employed  in  conveyances  ■ 
trustees.] — In  conveyances  by  trustees,  it  is  a  eomnll 
practice  to  quality  their  conveyance  by  using  the  expresaflf 
**  as  such  trustees  as  aforesaid^''''  or  *'  according  to  their  esiM 
and  interests  as  such  trustees^*^  &c.,  or  some  other  ainili 
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ttpressioDs  (see  the  form  1  Con.  Prec.,  Part  II.,  No.  V., 
cwise  5,  p.  61,  2nd  edit.);  but  is  by  no  means  essential  to 
tte  protection  of  a  trustee  who  appears  in  that  character  on 
tte  very  face  of  the  couTeyance,  and  who  merely  covenants 
tint  he  has  done  no  act  to  incumber  the  trust  property. 

Impropriety  of  speaking  in  the  past  tense  in  instruments 

hamne  a  present  operation,'} — It  was  until  lately  the  general 

practice,   in  eonveyances  by  lease  and  release,  to  speak  in 

the  past  as  well  as  in  the  present  tense,  as  Hath  granted,  &c.. 

Hid  by  these  presents.  Doth  grant,  &c. ;  but  this  is  incorrect, 

nd  not  in  accordance  with  the  fact,  as  nothing  has  passed, 

orpossibly  can  pass  by  an  assurance  of  this  kind  until  the  actual 

deuvery  of  the  deed.    This  erroneous  course  of  proceeding 

arose,  and  was  perpetuated  by  adopting  analogous  expressions 

in  a  conveyance  operating  under  the  Statute  of  Lses,  that 

were  properly  adapted  to  a  feoffinent,  but  from  which  they 

Mterially  differ.     A  feoffment  takes  effect  by  the  delive^ 

of  possession  by  livery  of  seisin,  of  which  the  deed  of  feoff- 

'aent  is  the  evidence,  and  therefore  it  is  perfectly  correct 

Ihatthis  instrument  should  speak  of  an  act  previously  done  of 

which  it  is  to  form  the  record,  and  to  state  that  the  feoffor 

"Hath  granted  and  infeoffed^"^  and  by  the  then  present  as- 

annce,  I)oth  confirm^  ^c.,*  but  this  does  not  apply  to  a  deed 

operating  by  transmutation  of  possession  under  the  Statute 

n  Uses  which  passes  nothing  until  the  execution  of  the  deed ; 

lad  hence  the  impropriety  of  speaking  in  the  past  tense  is 

tpparent,  as  it  states  an  act  to  have  been  already  done, 

which  could  not  by  any  possibility  have  been  then  peiformed. 

As  to  the  parties  taking  under  the  conveyance.'] — In  the 
I    granting  clause,  the  usual  and  correct  mode  is  to  convey  the 
!    property  direct  to  the  purchaser,  and  when  limited  to  dower 
I    uses,  to  limit  the  uses  to  arise  out  of  his  seisin  (see  the  form 
j    1  Con.  Prec,  Part  11.,  Section  I.,  No.  I.,  clause  5,  p.  44, 
I    Sod  edit);    but  no    conveyance   is    made  to  the  dower 
I    trustee  in  this  part  of  the  deed.     But  when  the  more  anti- 
I    qnated,  but  now  obsolete,  form  of  making  the  dower  trustee 
.    tnd  purchaser  take  as  joint  tenants  was  used,  then  the  con- 
veyance was  made  to  them  both,  and  it  was  declared  in 
the  habendum  clause  that  the  estate  of  the  trustee  was  in 
•trust  only  for  the  vendor.   Where  any  of  the  parties  take  by 
way  of  use  or  trust,  then  the  grant  must  be  made  to  the 
releasee  to  uses:    (see  the  form  1  Con.  Prec,  Part    II., 
Section  I.,  No.  XXXIX.,  clause  4,  p.  212,  2nd  edit.)     It 
has  long  been  the  universal  practice,  in  the  conveyance  of 


.     -"iwai?-*-     1     BtiL,    las    -^rra    c 

"«j#9'  lif-  bett-  'COuaB'  jc  JUktftBtfma.  -tjxoev.  ^V3 
iii.nr  r  LBT  *  IH-  L'  mw  tkt  c  -a*-  in  iiii  td 
uLrnir  1**-  TTfT":!  r  jmxncjtr:  r  vessii  -Hr  nfii-^ 
-r>B»-iiiv«  T   uniK*  IK-  .zsBHV'  xl:  osKinK  ~ta*r  jii"h 

r    M>-    MJ^iA^ii-TTTf     7.     rmrr  -£lr  ^KSk.   ^  'SSBSs.   VOUa  ■ 

«au</-'   s.    <w     'T*    !«•    fXHmMrop   acn«ft.  — 't  «■ 

pT».n.-»m-  ve*"ra«!  mnwef  i  TwrsMHrr  ir  -a»t  Temuait 
i^irrP'  *  aj'jTTjsHy-''  -aiKi*-  nro  ml  at'T'ssmsn:  tt^.  i 
jsgr-r  -frr  !!»•  iraraxaie:  rr  nis-  -tsomf  of  T«*[wngc 
«nu*i  •stfK.  r'ji*  i  uiiii!infe  a:  xarcnir  ^iit  ir-ct^rpr 
at.  !*#«►  -ii  i»r  wim^.  ^m-n  rmuc  uic  i»t  Tir:n«-> 
inr  If* «.  T*ifaat^  vc  -tut  *nurT'  if  T^-osmnni'iL  xukOS' 
^ntgT  irun  lu^  monfaisrur:  una.  TUTinriiirir  mic  ma 
mjinJiC  'MjufnT  n  sni!»f7Tnr  "att  minritffi'i  irHmM 
-tnitfi^  "U  u*»ft.  aoit  'bt^  aiiw<r  ibs  siinuc  I•^  imisai  1 
<Jtti  It'  u»  f^^jan  :  ««■  "at  inoL  I  i.»riL.  ?ri-:-  Pi 
JDCv.  XX^JX^  •2iaii»«  ^  Hiic  i*.  iL.  ±Ztl  ±ifi  ^^.v  1 
tti*<..  «y  uu»  ^i'jru:  leuios  imrsintBiizr  tih-  iooz^  cc  ki 
«iiui«',n«  II.  xw:  vnunirr-  if  itt  » i:  iiiki-  sa-a  «ti?^ 

'><  «w:i  lOUir^  'h-'jUi  zi»t  oik-  icmt  iesaz.i  tc-  t}>e  ock 
irjEtAiwt  ii£rr  hkiMOiriMm  v^iast  (stt  tie  f>nii  1 
ff^.,,  yun  JL.  Xo.  JX-  p.  7i  ind  evih.).  which 
fi^^  *y/rr*i^  mfAh  in  ti-if  ^pt'-ies  4-<f  ascmnoe.  as 
t>*45  •»i/Tf»»'J*T  '^  ^stated!  f^fl"  jeiTS-  or  other  iimiteil 
tff«i  «f<;  iuUfffUifl  Uf  b€9C9fjfne  incfrved  u  the  rerersion 
wW«?  H  »»  'I"«jjfne4  to  {yrevent  a  right  of  dower  from  j 
JwiK  '*ri  th<?  \irif\t*'riy  hy  the  Mnrerance  of  the  joint  te 
Si  will  iUi*u  \f*'('^ftwi  necessan'  for  both  joint  tena 
t'nut'tir  in  th<j  atmveyikm^  of  the  whole  of  the  proper 
IrmUH'^  it!  hold  t^^  him  and  his  heirs  to  the  uses 
liMiM-Mfl  Ui  )mr  fiiich  right  of  dower:  (see  the  form  J 
Vm^.^  Vtivi  ir.»  No.  IX.,  A.  in  w/M,  p.  73,  2nd  edit.) 

/I*  h  tiUpiitnilinff  wmurancet,'] — In  disentailing  deed 
|Ih»  KIum  nitil  K«M?(»Vi»ry  Huhstitution  Act  (3  &  4  \ 
»».  H),  M  i'nnv0yttnni*  may  bo  made,  with  the  protectoi 
HMtil,  wtihtiui  iho  Inttor  parting  with  his  mterest, 
flm  kmmi  to  ilio  pmdpe,   under  the  old  97stec 
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■bled  from  doing.    Hence,  where  the  person  taking  the 
"nglife  estate  is  the  protector  of  the  settlement,  and  is 
to  concur  in  the  conveyance  by  the  next  immediate 
in  tail,  but  is  desirous  at  the  same  time  to  retain  his 
k  interest  in  the  property,  the  testatmn  clause  should 
that  the  tenant  m  tail,  with  the  consent  of  the  pro- 
',  «8  such  protector  as  aforesaid,  grants,  &c. :  yet  the 
ctor  himself  should  neither  'grant,  release,  convey,  or 
confirm,  but  his  name  should  be  inserted  as  to  the  first 
to  the  conveyance,  which  should  be  expressed  to  be 
with  his  consent,  and  then  his  hand  and  seal  being 
1  to  the  deed  will  afford  conclusive  evidence  of  such 
It,  which  is  all  that  is  essential  to  the  assurance  so  far 
ibe  protector  is  concerned :  (see  the  form  1  Con.  Prec, 
rtllL,  Section  IV.,  No.  IV.,  clause  2,  p.  339,  2nd  edit.) 


5.  FarceU  and  General  Words, 

_^»  /^«  jKirceU  should  be  set  out  and  described.'] — The 
■oiption  of  the  parcels  ought  to  be  sufficiently  compre- 
■•BTe  to  take  in  every  part  of  the  property  intended  to  be 
^■wyed,  and  at  the  same  time  so  restrictive  as  not  to  include 
•>y  portion  that  may  be  intended  to  be-  reserved  to  the 
^MBdor. 

:  ^^)  property  ivill  pass  precisely  as  described."] — At  law 
JO  more  will  pass  than  is  well  described,  and  by  the  same 
Jjpl  rule  all  that  is  well  described,  and  which  the  vendor 
« the  power  to  convey,  will  pass :  (2  Prest.  Con.  447.) 

^^y  mil  recti fy  errors  in  description  of  parcels.] — But 
•*««  of  equity  will  rectify  an  error  where  any  portion  of  the 
!■''*«  have  been  by  mistake  omitted,  or  by  decreeing  a 
"•^▼eyance  where  any  more  has  been  inserted  in  the  con- 
JjJJDce  than  was  actually  the  subject-matter  of  the  contract 
j«»  ''-Butterwick,  2  Pri.  190;  Thomas  v.  Davis,  1  Dick. 
•W ;  Young  v.  Youngs  ib.  625 ;  Beaumont  v.  JBramley, 
JJ"™-41);  yet  this  is  an  equity  that  attaches  only  as 
wtween  vendor  and  purchaser  and  their  respective  repre- 
jentatives,  and  does  not  extend  to  remainder-men,  or  to 
•We  in  tail,  neither  of  whom  would  be  compelled  to  rectify 
•''^"jorto  supply  omissions  of  this  nature. 

pttaiption  of  parcels  ought  to  correspond  with  that  con- 
^'''^^^^  former  deeds,] — The  description  of  the  parcels  in 
[p.c]  u 
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the  deed  of  conyevance  oueht  to  correspond  wkh  thst 
tained  in  former  deeds,  and  this  always  to  rach  an  exte 
to  show  the  identity  of  the  lands  throughout  the  title;  m 
where  the  property  has  been  subdivided  into  parcds,  i 
such  a  description  must  necessarily  be  improper.  Whm 
cases  of  this  kind  occur,  Mr.  Preston  has  suggested  thil 
new  description  should  be  as  simple  as  possible,  andtkil 
attention  should  be  directed  to  select  those  drcamstflMI 
description  whiuh  will  distinguish  the  property  from  i 
other,  and  to  take  the  most  oovious  circumstances  of  I 
tainty  as  the  foundation  and  groundwork  of  the  descrnll 
thus,  ^^all  that  messuage,  tenement,  and  &rm  called,! 
situate,  &(;.,  which  said  hereditaments  consist,  &c.,  audi 
formerly  the  inheritance  of,  &c. :"  (1  Prest.  Con.  447.)  ! 
advantage  of  adopting  this  mode  is,  that  the  subieqi 
part  of  the  description  is  independent  of  the  former  pil 
It,  and  therefore,  though  the  subsequent  circumstance 
description  may  be  erroneous,  this  error  will  not  vitiate 
grant,  since  that  which  is  certain  of  itself  cannot  be  destrc 
by  that  which  is  uncertain,  false,  or  insensible :  (Bac.  II 
Nos.  13  &  14;  Shep.  Touch.  246;  Doe  v.  GrM 
8  East,  91.) 

Where  the  conveyance  is  by  trustees  or  morlgagm 
Trustees  or  mortgagees  sometimes  object  to  convey  8iei 
chased  property  by  any  other  description  than  that  bj  in 
the  same  premises  were  conveyed  to  them,  lest  thej  flh 
render  themselves  personally  responsible  for  passing  I 
property  than  actually  became  vested  Jn  them;  bnt 
apprehension  seems  groundless,  particularly  as  qoali^ 
words  may  be  used  so  as  to  confine  the  lands  in  questioi 
those  originally  conveyed  to  them. 

Where  distinct  parcels  are  held  under  different  ^t^J' 
frequently  happens  that  distinct  parcels,  held  under  diln 
titles,  are  all  included  in  one  and  the  same  deed.  W 
such  is  the  case,  the  parcels  may  be  described  in  the  oi 
in  which  they  occur  m  the  recitals :  as  first,  "  all,"  &c, 
then,  after  describing  the  parcels,  may  be  added,  "allw 
said  hereditaments  and  premises  are  comprised  in  and 
scribed  by  the  said  hereinbefore  recited  indenture," 
secondly,  "  all,"  &c.,  referring  in  like  manner  to  the  w 
relating  to  it,  and  so  on  through  all  the  remaining  paio 

Mode  of  arrangement  where  the  parcels  are  Kumenm 
But  where  the  parcels  are  very  numerous,  the  most  nes 
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I  pUn  18  to  insert  the  parcels  oqmprised  in  each  class 

|M8  in  a  distinct  schedule,  and  to  mace  a  reference  from 

I  to  time  in  the  recitals,  and  also  in  the  grant,  to  the 

'  e  schedule.    Thus  the  recital  will  be  to  this  effect : 

I  by  indentures,  &c.,  all,  &c,  which  are  described 

leonprised  in  the  first  schedule  to  these  presents,  with 

'r  ipportenaooes,  were  conveyed,^'  &c.     Or,  when  the 

ces  require  it,  the  recital  may  assume  this  form : 

,  hj  indenture  bearing  date,  &c.,  divers  heredita- 

^  and  amongst  them  all  those,  &c.,  comprised  in  the 

tidiedBie  to  these  presents,  were  conveyed,"  &c.    The 

'^xedtalfl  can  be  expressed  in  similar  terms,  adapting,  of 

Hi  the  recitals  to  the  circumstances.     The  grant  must 

I  hf  words  of  r^erence  to  the  schedules,  and  will  be 

.tpned  by  the  intention  (^  the  parties.    In  general  it  will 

ito  the  Mowing  effect :  ^*  All  those  messuages,  &c.,  which 

lacomprifled  and  described  in  the  first,  second,  third,  and 

'\  sections  hereunto  annexed." 

^hAe  arrangement  of  the  eenerai  wards  where  the  parcels 
l^^ofit indistinct  schedules^ — If  the  general  words  are 
■W  to  each  set  of  parcels  set  out  in  the  several  schedules, 
■»the  reference  will  be  to  the  rights,  members,  and  appur- 
•■■Mtt  by  general  words;  thus,  after  the  words  "every 
gt  and  parcel  of  the  same,"  add,  with  the  rights,  members, 
giaopiirtenances ;  but  when,  as  is  the  more  frequent  prac- 
'^  the  general  words  are  not  inserted  in  the  schedule,  they 
JF  to  be  introduced  into  the  body  of  the  deed  in  the  same 
■01  as  if  a  ftdl  description  of  the  parcels  had  been  there 
■*^»  instead  of  being  set  out  in  the  schedules. 

^parcels  should  be  penned  in  cases  where  freehold  and 
^im  lands  lie  intermixed  together,"] — Whenever  freehold 
Jad  copvhold  or  customary  lands  lie  intermixed  together, 
■*  b(ih  are  the  subject-matter  of  sale,  care  must  be  taken 
•*  to  include  the  copyholds  in  the  operative  part  of  the 
P*t,  tbonjh  instances  often  occur  in  which  it  is  impossible 
■  afoid  doing  this,  from  the  inability  to  distinguish  with 
Jj**cy  what  portions  of  the  lands  are  actually  freehold  and 
*»  copyhold.  It  has  been  suggested  that  the  best  way  of 
JJoig  over  this  difliculty  is  to  make  the  grant  of  all  such 
•J^jo  many  and  such  parts  as  are  of  freehold,  and  not  of 
•?ynold  tenure,  of  and  in  all,  &c.,  comprising  a  full  de- 
J^on  of  all  the  parcels,  including  the  freehold  and  copy- 
*W  lands,  or  inserting  in  such  parcels  a  schedule  annexed 
w  the  deed;  (2  Prest.  Con.  458.) 
u2 
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Parcels  freqwnAy  set  out  in  the  recitals.']— It  is 
common  practice  to  set  out  the  description  of  the  p 
some  of  tne  recited  deeds,  and  then  merely  to  refer 
in  the  operative  part  of  the  deed,  as  all  the  < 
messuages,  tenements,  fields  or  closes,  mention 
described  in  the  said  hereinbefore  recited  indenta 
and  then  inserting  the  general  words  in  the  same  i 
the  full  description  had  l>een  inserted  in  the  operal 
of  the  deed.  In  appointments  made  in  the  exc 
powers,  the  parcels  are  usually  described  in  the  r 
the  instrument  creating  the  power,  and  merely  ref 
in  the  operative  part  of  the  appointment.  In  assi 
of  leasehold  property  also,  the  general  practice  is  to 
the  parcels  in  the  recital  of  the  original  lease  of 
mises ;  and  where  the  conveyance  is  made  by  in 
mortgagees,  the  description  of  the  parcels  is  often  c 
in  the  deed  creating  the  trust  or  mortgage. 

How  property  not  intended  to  pass  should  be  exd 
When  the  parcels  under  a  general  denomination  ai 
lated  to  pass  more  lands  than  are  intended  to  be 
conveyed,  it  will  be  necessary  to  except  those  in 
terms  which  are  not  intended  to  be  included  in  the 
ance,  a  subject  we  shall  shortly  enter  more  fully  int 

Of  the  general  words.] — After  the  descriptioi 
parcels  are  added  the  general  words,  the  object  of 
to  cover  anything  omitted  in  the  previous  descripti< 
property;  but  generally  speaking,  the  word  "appurti 
will  comprehend  all  that  is  included  in  the  long 
words  employed  for  that  purpose. 

As  to  conveyances  on  passing  of  staiute  8^9  Viet. 
—And  by  the  statute  (8  &  9  Vict.  c.  119),  where  tl 
of  column  I.  of  the  second  schedule  are  employed, 
is  to  have  the  same  effect  as  if  the  words  in  colunm 
inserted  (sect.  1) :  and  **every  deed  made  in  pursuanc 
act,  unless  any  exception  be  made  therein,  shall  be  1 
construed  to  include  all  houses,  outhouses,  edifices 
stables,  yards,  gardens,  orchards,  commons,  trees, 
underwoods,  mounds,  fences,  hedges,  ditches,  ways, 
water  courses,  lights,  liberties,  privileges,  easements 
commodities,  emoluments,  hereditaments,  and  appnr 
whatsoever  to  the  lands  therein  comprised,  belong 
any  wise  appertaining,  or  with  the  same  demised,  he 
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Bcupied  and  enjoyed,  and  taken  or  known  as  part  or  parcel 
neof,  and  also  o£  the  reversion  or  remainders,  yearly  and 
fter  rents,  issues,  and  profits  of  the  same  lands,  and  of 
mj  part  and  parcel  thereof;  and  all  the  estate,  right, 
fle  and  interest,  iidieritance,  use,  trost,  property,  profit, 
Dwoopion,  claim  and  demand  whatsoever,  ootn  at  law  and 
I  equity  of  the  grantor,  of,  in,  to,  oat  o(  or  upon  the  same 
am,  and  every  part  and  parcel  thereof  with  the  appur- 
unces:"  (sect.  2.)  But  conveyances  under  this  act  are 
vy  rarely  resorted  to  in  practice. 

Aito^  reversion  dauseJ] — The  reversion  clause  alluded 
D  m  the  above-mentioned  act,  was  considered  rather  as  a 
bimal  than  an  essential  part  of  a  conveyance,  and  is  now 
lore  finequently  omitted  than  inserted. 

Am  to  the  aU-estate  c2aiw«.]— The  all-estate  clause,  although 
tiQ  retained,  is  not  a  necessary  part  of  the  deed,  and  is  m 
kk inapplicable  to  some  assurances;  as  a  feoffment,  for 
iMmee,  livery  of  seisin  being  made  of  the  possession,  and  not 
tftke  estate  of  the  feoffor.  Neither  is  this  clause  applicable 
■  those  instrmnents  where  a  particular  estate  only  ia 
Mended  to  pass,  or  to  those  cases  where  the  whole  interest 
ilich  the  grantor  has  in  the  premises  is  not  intended  to 
mi;  as  where  a  person,  seised  in  fee,  grants  a  long  term 
(f  Tears,  or  a  person  possessed  of  a  Ion?  term  grants  an 
Mer  lease,  instead  of  assigning  his  whole  term  in  the 
itnises ;  still,  although  incorrect  in  point  of  form,  it  will 
Mtsabstantially  affect  the  operation  of  the  deed,  as  the  effect 
i  otherwise  might  have  had  is  capable  of  bein^  controlled 
(ftiie  habendum,  which  expresses  the  actual  mterest  the 
nntee  is  really  to  take  under  it :  (Earl  of  Derby  v.  Taylor^ 
l£Mt,502.) 

Att-^eds  cUnueJ] — The  concluding  clause  of  the  premises 
I  the  grant  of  idl  the  title  deeds  and  other  documents  of 
ife  to  the  purchaser.  This  clause  is  not,  however,  necessary 
»  entitle  the  latter  to  have  the  documents  of  title  delivered 
m  to  him  on  the  completion  of  the  contract,  as  they  will 
■i  to  him  otherwise,  as  incidental  to  his  purchase,  unless 
b  lendor  retains  part  of  the  estate,  or  has  entered  into 
n^ed  covenants  for  their  production  to  a  third  person  : 
Field  T.  Yea,  2  T.  B.  608.)  But  whenever  the  documents 
Ttitle  rdate  solely  to  the  property  conveyed,  immediately 
1  die  conveyance  being  executed,  tiiey  become  the  property 
u3 
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of  the  purchaser,  whether  granted  to  him  in  express  tei 
the  deed,  is  altogether  silent  upon  the  matter,  and  th< 
chaser  may  maintain  an  action  of  trover  for  their  reo 
{Hooper  v.  Ramsbottom,  1  Marsh,  414.)  But  it  i 
otherwise  if  the  vendor  retains  anv  part  of  the  la 
which  such  documents  relate,  for  m  the  latter  ca 
vendor  will  be  entitled  to  retain  them,  unless  he  1 
express  terms  granted  them  to  the  purchaser :  {Fields 
supra,)  And  according  to  the  old  authority,  where  a 
has  entered  into  a  general  warranty,  he  would,  it  is  & 
entitled  to  retain  the  deeds  to  enable  him  to  defei 
title  he  has  thus  warranted :  (Co.  Litt.  6.) 


6.  ExcepHoM. 

The  exceptions,  if  any,  should  come  in  after  the  d 
tion  of  the  parcels,  and  gener^  words.  These  aria 
of  the  act,  and  being  the  words  of  the  grantor,  are 
construed  against  hun  strictly  (10  Rep.  106),  and  thi 
require  to  be  most  carefully  worded. 

Requisites  to  support  an  exception,'] — In  order  to  » 
an  exception,  it  must  be  of  such  property  as  the 
making  the  exception  may  lawfully  retain :  (Shep.  'i 
79  ;  12  Rep.  126)  It  must  not  be  of  the  whole  (^thc 
granted,  but  of  a  part  thereof  only :  (Cro.  Eliz.  6, 
The  thing  excepted  must  be  part  of  the  thing  prei 
granted,  and  not  of  some  other  thing  :  (Shep.  Toac 
79.)  The  thing  excepted  must  be  of  such  a  thmg  as  n 
severed  from  the  thing  granted,  and  not  form  any 
inseparable  incidents ;  as  for  instance,  the  courts  baron, 
a  manor  forms  the  subject  matter  of  grant;  or  co 
appurtenant  to  the  land  granted  :  (Hob.  10 ;  11  Rep. 
It  must  be  a  particular  thing  out  of  a  ^neral«  or  part 
entire  thins,  and  not  of  a  particular  thmg  outof  a  pari 
thins  \  as,  if  one  grants  Blackacre  and  Whiteacre,  < 
Whiteacre,  as  this  would  be  an  exception  of  the  whole 
particular  thing,  whereas,  as  we  have  already  notic 
exception  must  be  of  part  only,  and  not  the  whole 
thing  granted.  An  exception  must  be  in  conformit 
not  repugnant  to,  the  grant  (Hob.  72,  170),  and  th< 
excepted  must  be  described  with  as  much  certaint 
granted :  (Shep.  Touch.  78 ;  Wilson  v.  Armourer 
Raym.  207  ;  Wat.  Con.  by  Merifield,  551.) 
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7.  Of  the  Habendum  Clause. 

Babendmm  wt  actually  an  essential  part  of  a  deed.'\ — ^The 
ritokdiim  18  a  formal,  but  not  essential  part  of  a  deed, 
Ir  if  it  were  to  be  omitted  altogether,  the  deed  would 
PNrthdefls  be  good.  In  some  assurances,  indeed,  the 
Uoidam  clause  ought  to  be  omitted,  as  in  a  deed  of  ap- 
{Mtment  in  execution  of  a  power,  as  also  in  all  instruments 
^fmting  bjr  way  of  extinguishment,  and  not  of  enlarge- 
as  in  the  case  alreiwiy  noticed  of  the  surrender  of 
of  years  and  other  limited  estates  and  interests 
y^  are  designed  to  become  merged  in  the  reversion  and 
■britaDce  of  the  premises  out  of  which  they  are  carved 

•  deriYed. 

f^  th  habendum  is  repugnant  to  the  granting  clause,  the 
jjto'  vnU  prevail.'] — It  is  necessary  that  the  granting  and 
■baidam  clause  should  be  in  accordance  with  each  other, 
I*  if  thore  is  any  repugnance  between  them,  the  habendum 
JJ^  rejected,  and  the  grant  will  prevail ;  still,  where  the 
■iUtions  are  such  that  they  may  well  stand  together,  and 
•that both  may  operate,  they  will  not  be  considered  as  re- 
jy*Pt;  88  in  the  instance  of  a  ^ant  to  a  man  and  his 
,"«» habendum  to  him  and  the  heirs  of  his  body,  in  which 
^  ihe  grantor  will  take  an  estate  tail,  with  a  fee  simple 
gectant thereon:  (Co.  Litt.  2\  a;  5  Roll.  Rep.  19;  Cro. 
*^  476.)  And  as  all  grants  are  taken  most  strongly 
Jpnrtthe  grantor,  if  he  limit  no  estate  at  all  by  the  grant- 
PK  claofle,  and  an  estate  is  limited  by  the  habendum,  the 
■*«dttm  will  stand  good :  (Co.  Litt.  138  a ;  8  Rep.  154  ft.) 
^  a  a  small  estate,  as  an  estate  for  life,  be  given  in  the 
2J™g  part,  and  a  larger  estate,  as  an  estate  in  fee,  in  the 
r^^,  the  habendum  will  prevail :  (Co.  Litt.  299.) 
"2£t^e  limitation  contained  in  the  habendum  had  been  of 
f**J' estate,  as  a  limitation  for»life  where  the  grant  was 
■  we,  the  habendum  would  be  held  repugnant,  and  the 
5J™ng  clause  would  prevail:  (2  Roll.  Abr.  24;  2  Bac. 
™494:  Hob.  171.)    There  is  one  exception,  however, 

*  flatter  rule,  which  is  in  the  case  of  a  bmitation  in  tail 
jy  «e  habendum,  where  the  granting  clause  is  in  fee,  which 
J^ Stations  have  not  been  treated  as  so  repugnant  but 
"^^  both  may  stand  together  in  the  manner  we  nave  already 
Bonced, 

tP^  ond  operation  of  the  habendumJi — The  office  of  the 
''^hQidam  is  to  limit  the  estate  of  the  grantee  by  name,  with 
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such  additional  words  as  will  clearly  and  unequiK 
express  the  estate  he  is  to  take  in  die  subject-matter  o 
coBTejance,  as  in  fee,  in  tail,  for  life,  pur  anArt  trie,  c 
years. 

Habendum  may  control  congtrucUon  oflawJ] — If  neeet 
words  may  be  employed  in  the  habendum  to  modil 
control  the  construction  of  law  upon  the  words  of  linut 
previously  employed;  as  where  lands  are  dengnedl 
conveyed  to  tne  grantees  as  tenants  in  common,  in  i 
case  the  ^nend  words  of  limitation,  which  would 
created  a  joint  tenancy,  are  modified  by  subsequent  ex 
sions  so  as  to  convert  that  estate  into  a  tenancy  in  con 

Habendum  clause^  how  usually  worded,"} — ^Thedansej 
rally  commences  in  the  following  words,  **  To  havx  ii 
HoiJ>,"  but  whenever  brevity  is  an  object,  the  first 
words  maybe  safely  left  out;  the  two  latter  words, 
Hou)  ^*  being  the  only  operative  words  that  are  ad 
essential.  'Die  property  which  forms  the  subject-mat 
the  grant,  and  which  has  been  previously  described,  d 
be  here  referred  to  by  a  short  description,  sufiidenUj 
prehensive  to  embrace  it,  and  if  the  conveyance  is  1 
simply  in  fee,  should  be  limited  to  the  grantee  an 
heirs,  to  whose  use  the  property  is  to  be  deidared  Tse 
form  1  Con.  Prec,  Part  II.,  Section  I.,  No.  III.,  dai 
p.  66 ;  id.  ift.  No.  XXXVIH.,  clause  5,  p.  209,  2nd  i 
or  if  such  be  the  intention,  other  uses  should  be  dec 
to  arise  out  of  his  seisin :  (see  the  form  1  Con.  Free.,  Fai 
Sect.  L,  No.  I.,  clause  6,  p.  46,  2nd  edit.) 

8.  Limitation  of  Uses, 

Use  should  he  declared,'] — ^The  use  should  always  I 
clared,  even  where  the  conveyance  is  direct  to  the  pare 
althoagh  this  is  not  absolutely  necessary  to  vest  tiie  \ 
him,  where  he  pays  any  consideration  for  the  pro] 
which,  under  severe  penalties,  is  now  required  to  b 
pressed  in  the  conveyance  (48  Geo.  3,  c.  149 ;  66  Q 
c.  184;  13  &  14  V'ict.  c.  97,  ss.  22,  25);  but  if  no ; 
deration  be  expressed  or  reserved,  nor  any  dedarati 
uses  made,  then  the  use  will  result  to  the  grantor,  f 
will  be  in  as  of  his  former  estate. 

Modem  mode  of  limiting  uses  where  the  purchase  it 
simple,'} — In  modem  conveyances,  where  the  por^ 
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Ae  simple,  the  practice  is,  either  to  limit  the  property  direct 
tB  the  purchaser,  or,  where  he  has  been  married  previously 
iBthe  year  1834,  and  is  desirous  of  holding  the  property 
vifettered  by  any  right  of  dower  in  his  wi^  to  limit  such 
in^ierty  to  such  uses  as  will  effectually  bar  that  right. 

Praetieal  directions  for  penning  limitation  of  uses.'] — Kthe 
«er  is  to  take  simply  in  fee,  the  property  should  be 
I  to  him  and  his  heirs,  to  the  use  of  him,  his  heirs  and 
for  ever,  in  the  way  we  have  previously  noticed ; 
^Imt  when  dower  uses  are  to  be  limited,  or  any  other  uses  are 
iBi^ned  to  arise  out  of  the  seisin  of  the  grantee,  then  that 
Mrtion  of  the  clause  which  limits  the  use  to  him  must  be 
mL  out,  otherwise  such  limitation  would  vest  the  Ic^l  use 
kfaiHi,  and  thus  all  the  uses  limited  to  arise  out  of  his  seisin 
vould  be  mere  equitable  estates :  (1  Saund.  Uses,  263.) 

VariomM  kinds  of  limitation  of  dower  uses."] — Several  modes 
^  kve  fixmi  time  to  time  been  resorted  to  for  framing  convey- 
;,  iMei  in  such  a  manner  as  to  prevent  the  right  of  dower  of 
Ae  purchaser's  wife  from  attaching  upon  the  purchased 
kodi.  The  first  method  resorted  to,  and  which  although 
■nr  grown  obsolete,  has  not  been  very  long  discontinued, 
IM  to  limit  the  property  to  the  purchaser  and  a  trustee  as 

S' '  i  tenants  in  fee,  but  with  a  declaration  that  the  latter 
I  only  as  a  trustee  for  the  purchaser,  by  which  means  the 
life's  right  of  dower  was  prevented  from  attaching  during 
tte  continuance  of  the  jomt  estate  of  the  purchaser  and 
Mb  trustee,  a  widow  not  being  dowable  out  of  an  estate 
ki  joint  tenancy  (Litt.  s.  45  ;  Co.  Litt.  37,  h)  ;  but  it 
VB8  still  liable  to  attach  by  the  death  of  the  trustee,  for 
the  joint  tenancy  would  thereby  determine,  and  then  the 
ksband  would  become  solely  seised  of  the  whole  property. 
Hie  inconvenience  resulting  from  this  consequence  gave  rise 
to  the  practice  of  limiting  the  purchased  lands  ^*  to  the  pur- 
suer and  his  trustee,  and  the  heirs  of  the  trustee, '  or 
iamediately  to  the  trustee  and  his  heirs,  in  trust  for  the 
pvchaser  and  his  heu^  (Curtis  v.  Curtis,  2  Bro.  C.  C.  620), 
a  both  of  which  cases,  the  lesal  seisin  of  the  husband  was 
pKvented  by  the  creation  of  the  trust ;  but  notwithstandinff 
fbe  last  objection  was  removed  by  this  mode,  it  was  still 
open  to  the  other  objections.  It  kept  the  legal  estate 
fiom  the  purchaser,  and  exposed  him  to  the  possibility 
of  its  escheating  for  want  of  heirs  in  the  trustee,  or  to 
tlie  inconvenience  of  its  becoming  vested  in  infants,  married 
women,  or  persons  residing  at  a  distance,  or  not  easily 
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or  not  wflun^  ta  join  m  a, 
be  nuMie  of  it:  (Co.  LisL  t79,  b,  h.  1.)  To  prmnt'iD 
dwiiaitaiEes,  a.  mode  of  IhmritinD.  wwm  west  mtrodae 
vUcbft  ri^ic  of  dower  mm  peroutted  to  attidi  imo 
e«BC&  but  subject  to  be  diveited  bj  tfae  ict  of  ^  bo 
in  hie  li&tune.  Thia  mm  effected  br  Timitmg  the  pre 
•b  ndi  OKS  18  tbe  hiufaeiid  sfaovid  mmjmt,  mad  in  d 
of  uppomtmeiis.  to  die  oae  of  bia  i^t  keirs.  UbI 
puiPii.  mm  exeniaed  by  the  bnebend,  be  was  ttttuJtj 
of  en  estate  of  inheritance  in  ii new  Biiony  on  wfaidt  the 
of  dower  attached:  bat  upon  ms  maidng  the  appoipta 
wai  conadered  that  m  die  appointee  came  in  as  if  i 
in  die  deed  creatine  the  power^  he  was  in  parinnnnt 
nsht  of  dower  in  ue  wife,  and  conseqnenuj  held  ib» 
fci  hiijtid  of  her  daima  thereto:  (MmmdrtU  t,  Mmm 
10  Tea.  4^:  IZar  ▼.  iVwr,  S  B.  h  A.  561 ;  Doe  r. 
10  B.  k  C.  459.)  But  this  Imn  of  limitation  was  not^ 
free  fro^  objectjuoay  the  power  of  appcnntnient  being 
to  be  suspended  or  destrojedf  and  as  its  exntence 
obIj  ciiUAUistance  that  ban  his  wife  of  dower,  ihci 
aiwrnja  die  shadow  of  a  pmwibility  of  danger  in  taking 
' "    (Calitt.216b.a.n.2) 
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At  lei^^  a  method  was  firand  out,  hj  which  all  the  s 
tagci  of  the  forms  alieadj  mentioned  were  retainei 
eterj  inoonyenience  remored.  This  was  effected  by 
ing  the  porchased  knds  to  such  nses  as  the  porchaser  i 
npoint  (which  power,  if  he  execotes,  will  confer  a  ti 
the  i4ipointee  naramonnt  to  the  claim  of  the  wife,  the  J 
taking  nnder  toe  power  limited  hy  the  original  convey 
and  in  defiuilt  of  appointment  to  the  use  of  the  pur 
for  life,  with  a  limitation  to  the  dower  trustee  durii 
life  o^  and  in  trust  for,  the  purchaser,  with  the  ul 
limitation  to  the  purchaser  in  tee;  which  ultimate  limi 
bj  the  interposition  of  the  estate  in  remainder  i 
trustee  is  an  estate  in  remainder,  upon  which,  so  : 
women  married  preriouslj  to  the  year  1834,  are  cone 
no  right  of  dower  can  possibly  attach:  (see  the 
1  Con.  Free.,  Part  11.,  Section  L,  No.  I.,  clause  6, ; 
Uf,  No.  IL,  clause  5,  p.  53.) 

How  modem  forvM  oflimUatUms  of  dower  uses  diffei 
each  other, ^ — But  although  the  above  is  the  general  c 
(Mf  the  modem  limitation  to  uses  to  bar  dower,  tbei 
•till  several  fiinni  difforing  from  each  other,  even  in  est 
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Sometimes  the  power  of  appointment  i« 
to  be  exercised  by  deed  sealed  and  delivered  in  the 
I  of,  and  attested  by  one,  two,  or  more  credible  witness 
vitaesses,  and  sometimes  the  power  is  extended  to  a  dis- 
"*^~  by  will,  either  generally,  or  more  frequently,  to  be 
in  the  presence  of  some  specified  number  of  wit- 
Mr.  Butler,  however,  in  his  note  to  his  edition 
Feane's  Contingent  Reminders,  p.  437,  says  that 
Ipod  reason  can  be  assigned  for  requiring  any  specific 
~^Br  of  witnesses  to  the  execution  of  the  deed  by 
the  power  is  to  be  executed,  it  being  quite  sufiident 
ihte  that  the  power  is  to  be  executed  by  deed  generally, 
"also  unnecessary  to  extend  the  power  to  testamentary 
^(ioD8,foras  the  will  does  not  take  effect  until  the 
'*8  death,  when  the  estate  of  the  trustee  ceases,  the 
is  not  then  wanted  for  the  purpose  of  over-riding  his 
ttd  the  interposed  estate  of  the  trustee  prevents  the 
£K)m  attaching  at  all  during  the  lifetime  of  the  pur- 
I  >o  that  both  his  heir  and  his  devisees  would  take 
,  7  exonerated  firom  the  dower.  The  power  of  devising 
•illi  therefore,  is  not  only  useless,  but  apt  to  give  rise  to 
!B  questions,  as  to  whether  a  testamentary  disposition 
Jp'ted  as  a  devise  of  the  land,  or  as  an  appointment  of 
■itte,  and  thus  m&ke  it  doubtful  in  whom  the  legal  estate 
■'Jked.  For  this  reason  the  power  to  devise  by  will 
*»M  be  left  out. 

.  ^fefagfariMm  to  the  dower  trustee.']'— The  earlier  practice 
'""■^limitations  of  this  kind  was  to  limit  the  interposal 
■•to  to  the  dower  trustee  and  his  heirs ;  but  it  has  become 
*"J'*  frequent  practice  in  modem  times  to  make  the  limi- 
■**  to  his  executors  and  administrators,  upon  the  sup- 
Jj?°^  that  it  will  generally  be  easier  to  find  out  and 
*^the  concurrence  of  the  personal  representatives,  than 
•■^1  the  former  of  whom  are  less  liable  to  be  labouring 
•*'  ^lisability,  but  as  such  estates  are  not  required  to  be 
*^6<i»  and  the  trustee's  concurrence  in  any  conveyances 
■*^ property  altogether  superfluous,  it  is  perfectly  imma- 
•**  what  words  of  limitation  are  annexed  to  his  estate. 

^^the  vUimate  limitaiion.']'^'Wiih.  respect  to  the  ulti- 
?*  uaiitation,  Mr.  Butler  has  suggested  (see  note  to 
**™e»  C.  R.  438)  that  as  a  life  estate  is  first  limited  to  the 
JJJvt  Jt  seems  more*  accurate  to  limit  the  fee  to  his  heirs 
Jp  ^iens,  and  not  to  the  party,  his  heirs  and  assigns. 
^QKHie  of  limitation  Mr.  Hayes  condemns,  pronouncing  it 
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to  be  at  once  theoretically  wrong,  and  practically  dan 
depending  upon  the  rule  in  Shelley^s  case  which  i] 
instances  mi^ht  not  be  applicable,  particularly  in  the 
limitations  differing  in  quality,  as  where  one  is  legal  t 
other  equitable  ;  and  the  latter  opinion  appears  to  b( 
borne  out  by  that  of  the  profession  nrenendly,  that  ^ 
in  most,  if  not  every,  conveyance  of  the  present  day, 
ference  given  to  the  limitation  to  the  purchaser,  hi 
and  assigns,  to  the  form  recommended  by  Mr.  j 
although,  as  far  as  purchasers  are  concerned,  it  can 
happen  that  the  latter  form  may  not  be  safely  adopte 

Limitation  to  dower  uses  less  essential  than  forme 
Dower  uses  are  not  so  mecessary  now  as  they  i 
former  times,  and  must  daily  become  less  frequei 
cause,  since  the  statute  (3  &  4  Will.  4,  c.  105),  any  m 
was  unmarried  previously  to  the  year  1834,  may  del 
wife  of  her  dower,  by  conveying  away  his  property, 
unless  protected  by  dower  uses,  he  could  not  otl 
have  done.  It  must  also  be  recollected,  that  the 
uses  will  be  insufficient  to  exclude  any  widow,  i 
married  subsequently  to  the  year  1834,  from  he 
to  dower,  and  in  this  respect  it  will  make  no  difi 
whether  the  conveyance  to  dower  uses  was  iiuid( 
viously,  or  subsequently  to  the  dower  act  comini 
operation :  {Fry  v.  Nohle,  25  L.  T.  Rep.  26.)  Sti 
n;lhts  to  dower  she  would  acquire  under  this  act  n 
effectually  barred  by  a  declaration  to  that  effect  I 
husband,  either  by  deed  or  by  will  (statute  3  &  4 )? 
c.  105,  ss.  4.  5,  6,  7);  and  for  this  purpose,  a  declara 
usually  inserted  in  the  purchase  deed :  (see  the  form  \ 
Free,  Part  II.,  Section  X.,  clause  7,  p.  48.)  No 
standing  this  practice  has  become  so  universal,  we  can 
suppose  that  husbands  are  generally  aware  of  the  unl 
powers  they  possess  of  debarring  their  wives  of  dower 
choose  to  exercise  them ;  for  if  they  were  really  conac 
this,  surely  more  instances  would  occur  in  which  a  hi 
would  rather  run  the  risk  of  his  wife  taking  one  tl 
his  property  in  case  of  his  decease  without  having  oth 
disposed  of  it,  than  that  she  should  be  left  utterly  de 
on  account  of  his  neglecting  to  make  some  provision  1 
in  his  lifetime.  Undi^r  these  circumstances,  we  sugg 
propriety  of  a  purchaser's  solicitor  explaining  to  his 
exactly  how  the  law  stands  in  this  reSpect,  and  then 
ever  the  latter  may  choose  to  act,  the  solicitor  will 
rate  have  done  his  duty. 
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9.  Covenants. 

Ymkit  can  only  be  required  to  enter  into  qualified  cove- 

'nik]— GeneralljT  speaking,  a  Tendor  of  lands  can  only  be 

""^^  to  enter  into  qualified  covenants  to  the  following 

)  m :  1.  That,  notwithstanding  any  act  done  by  him  to 

ieoiitrtr7f  he  is  seised  in  fee.     2.  That  he  has  good  right 

IfionTey.  3.  For  quiet  enjoyment  by  the  purchaser.   4.  For 

"^^  afromincunmrances  created  by  the  vendor,  or  persons 

;  through  or  under  him :    and  5,  For  further  as- 

W^  vendor  taJtes  by  descent^  or  under  a  wiU^  hie  covenants 
■rfexfcw/  to  (he  acts  of  his  ancestors  or  testators.'] — Where, 
[■■wer,  a  vendor  takes  by  descent,  or  derives  his  title 
Itnu^  a  will,  the  purchaser  is  entitled  to  have  these  cove- 
*"*!  eitended  to  the  acts  of  the  vendor's  ancestors  or 
ton  {Uoyd  V.  Griffith,  3  Atk.  267) ;  for  if  merely 
I  WtEictedtothe  acts  of  the  vendor  himself  and  those  claiming 
1 5^  ^1  jJthough  the  covenant  would  comprehend  a  claim 
I  J™  ^  wife  to  dower,  it  would  not  include  a  similar  claim 
I  stbe  widow  of  a  preceding  ancestor  or  testator. 

,  ^Atto covenants  where  the  conveyance  is  under  a  power,] — 
.  ^Mjre  a  vendor  conveys  under  a  powei'  of  appointment,  he 
y""»  in  addition  to  the  usual  qualified  covenants  for  title, 
«n«naot  that  the  power  is  good,  valid,  and  subsistinor.  This 
•JJBnant  should  precede  the  other  covenants :  (see  the  form 
I  Con.  Prec.,  Part  11.,  Section  I.,  No.  IV.,  clause  3,  p.  58, 

^^ general  covenants,] — ^When  a  vendor  is  unable  to 
•™*  perfectly  safe  and  marketable  title,  he  sometimes 
2^  into  general  covenants  for  title,  by  which  he  under- 
™J,to  indemnify  the  purchaser  against  the  acts  of  all 
•^™d;  but  however  doubtful  or  defective  his  title  may 
*i  *  vendor  can  never  be  compelled  to  do  this.  If  the  title 
■ttnnperfect  one,  the  purchaser  is  entitled  to  rescind  the 
*'^'*ct,  but  he  has  no  right  to  insist  upon  a  vendor's  con- 
^gsuch  a  title  as  he  ctin  actually  confer,  and  to  indem- 
"v  «im  against  any  clai;i»s  or  incumbrances  to  which  the 
P'^ty  may  be  liable. 

"^  oouenants  may  be  penned  when  the  covenanting  parties 
'^^^"'^erous^  and  brevity  is  desirable.] — When  the  conveying 
P*^^  who  are  to  covenant  for  title  are  numerous,  and  par- 
[P.C]  X 


What  covenants  are  canndered  aynonynunu^ 
distinct  covenants."] — The  covenants  that  the  vei 
in  fee,  and  that  he  has  good  right  to  convey,  ar 
80  far  synonymous  covenants,  that  the  qualifii 
nexed  to  the  first  covenant  will  attach  to  hot 
MurmSy  3  Lev.  46 ;  Browning  v.  Wr^ht,  1  Bos.  < 
but  the  covenants  for  quiet  enjoyment  and  free^ 
cumbrances  are  distinct  covenants,  and  theret 
words  in  the  conmiencement  of  the  two  fir 
covenants  will  not  extend  to  them. 
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Covenant  for  seisin  now  usually  omitted.'] — I 
the  covenant  that  the  vendor  is  seised  in  fee  is 
with  the  covenant  that  the  vendor  has  lawful 
convey,  the  former  is  more  frequently  left  out  t 
in  modern  conveyances,  and  is  always  omitted  ¥ 
is  an  object ;  for  the  right  to  convey  embraces 
estate  of  the  vendor,  but  also  his  power  to  conv< 
where  a  vendor,  in  a  conveyance  made  by  him 
of  her  lands,  covenanted  that  he  had  good  righ 
she  being  then  under  age,  was  holden  to  be 
covenant :  (Nash  v.  Ashton,  T.  Jones,  195.) 

Covenant  for  quiet  enjoyment.'] — The  covem 
enjoyment  being,  as  we  have  just  before  observi 
covenant  from  that  for  seisin  in  fee,  or  right  to  c 
for  the  reason  above  stated,  commence  with  wc 
fication.  This  is  usually  done  by  restricting  tl 
lawful  disturbances,  and  by  parties  rightfully  c 
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—In  case  tlie  property  is  to  be  sold  and  eonyejed  sabject  to 
«f  egJHting  diai^giss  or  incambranoea,  as  mortgages,  rent 
ckarges,  quit  rents,  or  the  like  (Hammond  ▼.  HiU,  Com.  Rep. 
100),  a  saving  clause  should  alwa^  be  inserted  at  the  end 
if  thie  covenant,  as  it  also  should  m  case  there  are  any  sub- 
t  ailing  leases;  but  this  is  not  so  important  in  the  latter 
[  iMtanoe,  as  the  faet  of  possession  by  tne  tenant  is  of  itself 
eimsidered  as  sufiBcient  notice  to  a  purchaser  of  the  interest 
which  such  tenant  has  in  the  land,  and  this  renders  it  incum- 
hent  on  a  purchaser  to  take  notice  of  the  nature  and  extent 
if  the  purchaser's  interest,  which  if  he  fails  to  do  he  must 
•bide  DY  the  consequences  of  his  neglei't :  (Taylor  y.  Stib- 
krt,  2  Yes.  437;  Detm  v.  CaHwright,  4  East,  29.) 

'Ham  douse  of  freedom  from  incumbrances  is  usually 
WMMf.] — ^The  general  words  of  the  covenant  for  freedom 
ran  incumbrances  usually  embrace  every  kind  of  mode  and 
iostniment  by  which  an  incumbrance  can  be  created,  or  by 
which  the  lands  can  be  charged,  incumbered,  or  prejudicially 
iffected.  In  former  times,  it  was  the  common  practice  to 
particularize  the  several  species  of  covenants,  as,  for  example, 
**  all  gifts,  grants,  bargains,  sales,  leases,  mortgages,  jointures, 
dmrers,  uses,  trusts,  wills,  entails,  statutes,  recognizances, 
jidgments,'*  and  a  long  string  of  other  charges,  which 
amwered  no  other  purpose  than  to  swell  the  bulk  of  the 
deed.  The  practice  has  very  properly  given  way  to  the 
Bore  coui'ise  form  now  in  use  (see  the  form  I  Con.  Free., 
Part  II.,  No.  I,  clause  9,  p.  50,  2nd  edit.),  which  is  sufficiently 
tuple  for  the  purpose,  and  equally  effectual  in  its  operation 
u  the  more  lengthy  form  it  has  so  nearly  superseded. 

Circumstances  under  which  a  particular  incumbrance  should 
he  speeifiedJ] — But  if  there  is  any  particular  incumbrance  by 
which  a  purchaser  may  possibly  be  prejudiced,  and  against 
vhich  a  vendor  is  to  covenant  to  indemnify  a  purchaser,  then 
it  will  be  proper  that  such  covenant  should  be  particularly 

rified  ;  as,  for  example,  if  the  covenant  is  to  be  against 
liability  of  the  purchaser  to  the  payment  of  an  existing 
(^ait  rent,  the  clause  should  run,  *'*'  free  from  all  estates,  rights, 
tides,  liens,  charges,  and  incumbrances  made  or  created,  &c., 
sad  particularly  offrom^  and  against  a  certain  quitrent,''^  &c. 

Cooenant for  further  assurance,'] — The  covenant  for  further 

assurance  runs  with  the  land  in  like  manner  as  the  covenants 

for  title,  and  will  consequently  be  binding  on  the  assignees 

of  the  vendor  in  case  he  should  become  bankrupt,  who  will 
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be  compelled  to  execute  further  assurances,  althougi 
rendor  was  only  tenant  in  tail,  and  did  no  act  for  thepu 
of  barring  the  entail :  (/\e  v.  Darby ^  3  Bro.  C.  (5. 
Nor  will  bankruptcy,  and  the  certificate  of  the  coTem 
operate  as  a  bar  to  the  breach  of  this  covenant,  althouj 
cause  of  action  accruing  before  the  bankruptcy  was 
mitted:  {MUU  y.  Aurid,  1  H.  Blackst.  433;  Eaim 
Tmdmin,  7  T.  R.  612.) 

Any  act  of  vendor  disabling  him  from  performing  w 
wiU  amount  to  a  breach  of  itJ] — If  a  vendor  does  an 
whatever  whereby  he  disables  himself  from  perfonnii 
covenant  for  further  assurance,  it  will  amount  to  a  I 
although  no  request  has  been  made  to  him  to  perfi)! 
(Moore,  453,  755 ;  Poph.  109 ;  Cro.  Eliz.  450,  479;  5 
Rep.  20),  as  il  would  be  useless  to  ma^e  a  request  foi 
to  be  done  which  could  not  possibly  be  complied 
(5  Rep.  50.) 

To  whom  the  right  of  action  accrues  for  breach  o 
covenant."] — If  a  breach  is  incurred  of  the  covenant  for  fi 
assurance  annexed  to  a  conveyance  of  freehold  estate 
right  of  action  will  descend  on  the  heir-at-law,  and  d 
the  personal  representatives,  in  all  cases  where  the  an 
himself  has  sustained  no  actual  damage  for  the  br 
(King  V.  Jones,  3  Taunt.  418  ;  Kingdon  v.  Nottk,  1  ^ 
Selw.  355.) 

What  persons  are  entitied  to  nominate  the  mode  off 
assurance."] — ^It  belongs  to  the  purchaser's  counsel  oi 
citor  to  select  what  particular  kind  of  instrument  is 
adopted  for  the  purpose  of  further  assurance ;  but ; 
same  time,  the  vendor's  counsel  or  solicitor  will  be  al 
to  object  to  any  mode  of  assurance  being  used  that  a  y 
under  ordinary  circumstances  would  not  be  compelled  t 
to  a  purchaser ;  consequently,  a  vendor  cannot  be  com 
to  enter  into  a  general  warranty  of  title  :  ( 1  Mod.  67 ;  5 
140.)  It  has  also  been  held,  that  where  any  perso 
once  executed  such  further  assurance  as  counsel  fo 
party  requiring  it  has  advised,  he  is  discharged  froi 
covenant,  although  such  assurance  turn  out  insufficiei 
the  intended  purpose :  (Lassells  v.  Calterton,  1  Sid. ' 

Whether  covenant  for  further  assurance  entides  a  pvrt 
to  call  for  a  covenant  to  produce  title  deeds.]— li  is  adou 
question  whether  a  covenant  for  further  assurance  will  en 
a  purchaser  to  call  for  a  covenant  for  the  production  of 
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ileeds.  In  Fmn  ▼.  Ayres^  2  Sim.  &  Stu.  533,  the  Ofuestion 
«t»e,  but  was  not  decided ;  still,  the  prevailinff  opinion  of 
Ae  profession  seems  to  be,  that  a  purchaser  has  no  such 
light,  the  covenant  for  further  assurance  beinft  restricted  to 
■ean  an  assurance  by  way  of  conveyance,  and  not  to  com- 
prehend further  obligations  to  be  imposed  on  a  vendor  by 
way  of  covenant:  {HaUetty.  MiddleUm^  1  Russ.  243.) 

When  vendor  retains  title  deeds^  purchaser  is  entitled  to  a 
woenant  for  their  pr9duction.] — But  however  the  above- 
sentioned  question  mav  be  finally  determined,  one  thing  is 
mate  clear;  namely,  that  whenever  a  vendor  retains  the 
<rtle  deeds,  the  purchaser  will  be  entitled  to  a  covenant  for 
ifaenr  production,  and  also  to  supply  copies,  extracts,  or 
Abstracts  of  them. 

Haw  covenant  for  production  of  title  deeds  should  be 
framed.'] — A  covenant  for  the  production  of  title  deeds  may 
be  included  either  in  the  purchase  deed  (see  the  form  1  Con. 
Free,  Part  II.  No.  V.,  clause  9,  p.  62,  2nd  edit.),  or  it 
■ay  be  entered  into  by  a  separate  instrument. 

How  penned  when  contained  in  the  purchase  deed,] — When 
Ae  covenant  is  contained  in  the  purchase  deed,  it  usually 
eomes  in  at  the  end,  and  is  preceded  by  a  short  recital  that 
^  deeds  relate  as  well  to  other  property  of  the  vendor  as  to 
Ant  portion  which  has  been  sold  to  the  purchaser,  and  that 
tlie  vendor  is  to  retain  such  deeds,  and  enter  into  a  covenant 
6r  their  production,  which  he  then  proceeds  to  enter  into 
accordingly :  (see  the  form  1  Con.  Free.,  Part  II.,  Section  I., 
Ho.  y^  clauses  8  and  9^  pp.  61  and  63,  2nd  edit. ;  ih, 
Ko.  XXXI.,  clauses  6  and  7,  pp.  176,  177.) 

Where  the  covenant  is  entered  into  hy  a  separate  instrument.] 
^4f  the  covenant  is  entered  into  by  a  separate  instrument, 
tlie  conveyance  to  the  purchaser  should  be  first  of  all  recited, 
ind  then  should  come  the  recital  with  respect  to  the  retention 
of  the  dee<is  by  the  vendor,  and  of  his  intended  covenant  for 
flicar  production,  which  he  will  then  enter  into  in  precisely 
the  same  manner  as  in  the  other  instance  we  have  just 
before  mentioned. 

How  covenant  shoidd  be  entered  into  where  the  title  deeds., 

mstead  of  being  retained  by  vendor^  are  delivered  over  by  a 

^ird party.'] — A  slight  variation  will  be  requisite  from  tha 

fonns  above  pointed  oat,  where  the  title  deeds,  instead  of 
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bemff  retained  by  the  vendor,  are  handed  over  by  him  t 
thira  party,  who  is  intended  to  enter  into  a  covenant 
their  production:  (seethe  form  1  Con.  Free.,  Fart 
Section  I.,  No.  XXXI.,  clauses  6  and  7,  pp.  176,  1 
2nd  edit.) 

As  to  covenants  for  the  aeknowUdgmenU  ofmarriedwm 
— ^The  Fines  and  Recovery  Substitution  Act,  3  &  4  Wil 
c.  70,  has  introduced  a  new  kind  of  covenant,  which  it  a 
becomes  necessary  to  insert  in  a  purchase  deed,  wbicl 
that  such  deed  should  be  duly  acknowledged  by  such  nan 
women  as  have  any  claim  or  title  to  the  purchased  prapi 
which  their  husbands  are  unable  to  defeat  without  their e 
currence.  This  covenant  is  either  inserted  immediately  i 
the  limitation  or  declaration  of  uses  and  preceding  the  eo 
nants  for  title,  but  it  may  be  not  unfrequently  inserted  i|l 
the  latter  covenants.  As  a  married  woman  is  incapabh 
entering  into  a  covenant,  thiis  covenant  must  be  entered i 
by  the  husband  solely :  (see  the  form  1  Con.  Prec,  Part! 
Section  I.,  No.  VI.,  clause  7,  p.  66,  2nd  edit.) 

As  to  covenants  hy  trustees^  mortgagees^  ^c.]--Tnitt 
mortgagees,  heirs-at-law,  executors  and  administraton,' 
all  persons  who  take  no  beneficial  interest  in  the  prope 
whenever  they  concur  in  their  respective  characterii 
conveyance,  can  only  be  required  to  enter  into  cowa 
that  they  have  done  no  act  to  incumber  (see  the  form  1  ( 
Prec,  Part  II.,  Section  I.,  No.  XVII.,  clause  7,  p.  107, 
edit.;  ib.  No.  XXI.,  clause  8,  p.  125);  but  whenever b 
executors,  &c.,  take  a  beneficial  interest  in  the  prop< 
they  will,  like  other  vendors,  be  called  upon  to  enter 
the  usual  qualified  covenants  for  title. 

Mortgagor  selling  equity  of  redemption  entitled  to  cm 
of  indemnity  from  purchaser  against  claims  in  respe 
mortgage.'] — When  a  mortgagor  sells  his  equity  of  red 
tioii,  he  is  entitled  to  a  covenant  of  indemnity  from  the 
chaser,  by  which  the  latter  undertakes  to  discharge 
mortgage  debt,  and  to  indemnify  the  vendor  from  all  c 
in  respect  thereof:  (see  the  form  1  Con.  Prec,  Par 
No.  XXXVIIL,  clause  9,  p.  210,  2nd  edit.) 

With  whom  covenants  in  a  purchase  deed  shoidd  he  a 
into.] — The  proper  guide  for  selecting  the  proper  pe 
.with  whom  the  covenants  for  title,  and  all  other  cove 
intended  to  run  widi  the  land,  should  be  entered  into,i 


ILE8.3  EXAMIKAIIOM  OF  CONYETAirCE.  235 

ibendum  danse^of  the  purchase  deed.  If  the  limitation  is 
ftde  directl]^  to  the  porchaser  as  tmto  and  to  the  use  of 
.  B.,  his  heirs  and  assigns,  or  to  dower  uses  for  his  benefit, 
len  A.  B.  will  be  the  proper  person  with  whom  the  coTe- 
ints  should  be  entered  mto  (see  the  form  1  Con.  Free, 
srt  II.,  No.  I.,  clause  8,  p.  48,  2nd  edit.) ;  but  if  the  limi- 
ition  had  been  to  J.  S.  and  his  heirs,  to  the  use  of  A.  B., 
IB  heirs  and  assigns,  then  J.  S.  would  have  been  the  party 
IT  the  covenantee ;  for  notwithstanding  the  transitory  nature 
f  his  seisin,  which  is  divested  the  very  instant  it  takes  place, 
i  nevertheless  forms  a  link  in  the  chain  by  which  the  cove- 
Huts  become  annexed  and  continue  to  run  with  the  land 
bough  every  subsequent  modification  8uch  land  may  after- 
nrds  undergo :  {Mooch  v.  Wadham^  6  East,  829.) 

Wow  words  of  limitation  should  he  annexed  to  covenants  for 
8fe,  tfcJ] — In  penning  the  usual  covenants  for  title,  &c.,  in 
pnchase  deeds,  the  same  terms  of  limitation  should  be 
nnexed  to  the  name  of  the  covenantee  as  are  employed  in 
fimiting  his  estate  in  the  habendum  clause ;  as,  for  example, 
iTthe  limitation  is  direct  to  A.  B.,  his  heirs  and  assigns,  then 
fte  covenant  should  be  expressed  to  be  to  him,  his  heirs  and 
tingns ;  but  if  limited  to  J.  S.  and  his  heirs,  to  the  use  of 
A.  B.,  his  heirs  and  assigns,  &c.,  then  it  would  be  more 
torrect  for  the  covenant  to  be  with  J.  S.  and  his  heirs  alone, 
ims  agreeing  with  the  habendum,  and  the  character  in  which 
le  stands  with  respect  to  the  conveyance. 

10.  Examination  of  Deeds, 

Deed  of  conveyance  must  be  examined  with  draft."] — When 
le  draft  has  been  settled  and  approved,  the  next  step  is  to 
et  it  engrossed,  after  which  the  deed  should  be  carefully 
xamined  with  the  draft  to  see  that  it  is  transcribed  verbatim 
rith  it,  and  any  mistakes  that  may  have  occurred  must  be 
orrected. 

Course  to  be  adopted  where  erasures  or  interlineations  are 
node.'] — Where  erasures  or  interlineations  become  neces- 
Miry,  the  solicitor  who  prepares  the  deed  should  place 
iiis  initials  in  the  margin  opposite  the  places  in  which  such 
alterations  or  erasures  occur,  in  ordwp  to  show  that  they 
were  made  previously  to  the  execution,  and  enable  him  to 
depose  to  that  fact  in  case  it  should  happen  to  be  called  in 
qiKstion  at  any  future  period. 


2K  nucncc  or  oosTKrASCisG^        [b 

Drtfiif  dtet  mil immi  tU wU mtwmfmt^  Ae  htUer 
time  if  euboOkgrnSl — Tkt  draft  vi  ike  ODSTerance 
alnrs  aocoB|«iix  tke  ktter^mt  ike  lav  it  is  execol 
tkat  h  ma T  be  iiAind  to  tf  muuevu/  fer  tke  parp 
dkowiD^  tkai  tkeooeis  aeorrecf  tzmnscr^  of  dte  otb 


11.  OfOe 

Hate  deeds  cmghi  to  exen^edJl — Tke  usual  war  of  e 
ing  a  deed  is  for  the  partr  to  sign  lits  name  close  to  th 
and  then,  making  an  impresaon  on  the  seal,  to  decbu 
he  delivers  the  instrument  as  his  act  and  deed  in  the  pr 
of  witnesse:^.  the  latter  of  vhom  afterwards  subscriu 
names  to  a  form  of  attestation  indorsed  on  the  deed, 
usually  states  that  the  same  is  signed,  sealed,  and  del 
bj  the  conrejing  parties,  in  their  presence. 

Am  to  tJw  signature  aadsealJ] — Notwithstanding  it  ha 
become  the  universal  practice  to  sign  all  dee<is  of  ct 
ance,  such  an  act  b  by  no  means  essential  to  their  va 
although  sealing  is,  because  no  writing  without  a  seal  < 
a  deed  (3  Ins.  169  ;  3  Prest.  Abs.  61  ;  Perk.  s.  129  ; 
Touch.  56)  ;  the  Statute  of  Frauds  (29  Car.  2,  c.  3] 
not  render  signing  necessary  to  the  validity  of  an  ore 
deed ;  for  the  signature  required  by  that  statute  appl 
mere  agreements,  or  such  other  instruments  as  are 
tended  with  the  solemnities  of  a  deed:  (3  Prest.  Abs. 

As  to  the  powers  which  require  the  signature  of  the  pa 
— But  where  the  terms  of  a  power  prescri}»e  signing, 
terms  must  be  strictly  complied  with,  otherwise,  bem 
properly  exercised,  nothing  will  pass  under  it. 

What  kind  of  sealing  will  suffice,"] — It  is  immatenal 
kind  of  seal  is  employed ;  hence  it  has  been  said  tha 
party  seal  the  deed  with  any  seal  whatever,  either  his 
or  one  belonging  to  any  one  else,  or  with  a  stick,  o 
iuch  like  thing  that  doth  make  a  print,  it  is  good 
nlthough  it  he  a  corporation  that  doth  make  the  dee 
thov  may  seal  with  any  other  seal  than  their  commoi 
ami  the  deed  never  the  worse  (Perk.  sect.  130; 
Touch.  57)  ;  and  ifthere  be  a  score  or  more  of  perse 
loal  one  deed,  it  will  be  sufficient  if  they  make  distinc 
•overal  prints.  But  it  seems,  notwithstanding  the  cor 
was  once  hold  {BuU  v.  Dunsterville,  4  T.  R.  313),  { 
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deed  executed  by  one  of  two  partners  in  the  names  of  th 
yutnersliip  firm  will  be  considered  merely  as  the  deed  of 
llie  executing  party,  and  will  not  affect  the  interests  of  the 
•0ier  partners ;  for  even  a  general  partnership  agreement, 
although  under  seal,  does  not  authorize  the  partners  to 
execute  deeds  for  each  other  unless  a  particular  power  is 
given  for  that  purpose :  {Harrison  t.  Syke  and  Rushforthj 
rT.R.207.) 

Not  essential  that  seal  should  be  of  wax,'] — It  is  not  neces* 
jvy  that  the  deed  should  be  sealed  with  wax  ;  for  any  sub- 
.$kukee  that  will  admit  of  an  impression,  as  a  wafer,  or  the 
BdBi  -will  answer  the  same  purpose. 

Ceremonies  to  be  observed  on  the  delivery  of  a  deed,"] — The 
author  of  the  Touchstone  remarks  (p.  75),  **  That  delivery 
11  other  actual,  t.e.,  by  doing  something  or  saying  nothing, 
arelse  yerbal,  or  saying  nothing ;  or  it  may  be  by  both.  And 
•Uier  of  these  may  make  a  good  delivery,  and  a  perfect 
fced.  But  by  one  or  both  of  the^e  means  it  must  be  made, 
ftr  albeit  it  be  ever  so  well  sealed  and  written,  yet  the  deed 
11  of  no  force.**  A  third  party  may,  however,  be  deputed 
taaeal  and  deliver  a  deed,  or  it  may  be  delivered  to  a  third 
Mrty  who  is  a  stranger  to  a  deed  on  behalf  of  the  grantee. 
aid  where  a  person,  in  whose  name  the  deed  is  to  be 
defivored  by  a  third  party,  is  present  at  the  time  of  delivery, 
a  mere  verbal  authontv  will  be  sufficient ;  but  if  the  delivery 
Ib  to  take  place  in  his  absence,  a  power  of  attorney  will 
liecome  necessary,  because  a  person  cannot,  unless  authorized 
\if  deed,  execute  an  instrument  as  the  act  of  a  person  who 
it  absent :  (Shep.  Touch.  58 ;  1  Ins.  52  a.) 

How  a  deed  must  be  executed  by  attorney, ] — When  a  deed 
Ib  executed  by  attorney,  he  ought  to  deliver  it  as  the 
let  and  deed  of  his  principal  ( Combe's  case^  9  Kep.  75 ; 
BawktM  y.  Kempj  3  East,  410) ;  and  he  should  sign  the 
deed  with  the  name  of  his  principal  either  alone,  or  with 
Ak  addition  of  "by  A.  B.  (his  own  name),  his  attorney:" 
(8  Prest.  Abs.  67.)  It  is  generally  considered  that  a  pur- 
^aser  has  a  right  to  insist  upon  the  deed  being  executed 
bjr  the  principal  himself,  and  is  not  bound  to  accept  a  title 
^tending  on  a  conveyance  by  attorney  :  {Mitchell  v.  Neal^ 
2  Yes.  sen.  679.)  But  Mr.  Preston  observes  that  it  may  be 
juestioned  whether  this  objection  will  hold  good,  when  the 
Dstruiuent  creating  the  authority  is  delivered  to  the  pur- 
daaer,  and  it  is  indisputable  that  the  party  was  alive  at  the 
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time  of  the  execution  by  his  attomej.  *'  The  ded 
the  same  learned  writer  adds,  *'  goes  no  further  than  U 
to  a  purchaser,  if  he  think  fit,  a  ric^ht  to  have  the 
executed  by  the  party  in  person :  (3  Prest.  Abs.  66.) 

Act  of  sealing  shovld  precede  the  delivery. ']—l\i^ 
sealing  muMt  precede  the  deUvery  of  the  deed,  oth< 
nothing  will  pass  by  it ;  but  it  will  be  immaterial,  if  pr 
sealed  and  delivered,  whether  those  acts  be  done  bef 
after  the  day  on  which  the  instrument  bears  date :  (4  C 

Delivery  may  he  either  actual  or  conditional.'}— k  de 
may  be  either  actual  or  conditional, — ^that  is,  to  the  g 
or  party  himself;  or  to  a  third  person,  to  hold  until 
conditions  be  performed  on  the  part  of  the  grant 
which  last  case  it  is  not  delivered  as  a  deed,  but  mei 
an  escrow  or  scrowl  in  writing,  which  is  not  to  take 
as  a  deed,  until  the  conditions  be  performed,  and  t 
becomes  a  deed  to  all  intents  and  purposes  (Co.  Lit 
2  Bla.  Com.  307  ;  Shep.  Touch.  58),  and  becomes 
same  force  as  if  it  had  been  delivered  immediately 
party  to  whom  it  is  made :  (Jennings  y.  JBragge,  ( 
Hep. 35  ;  Periman^s  case,  5  Rep.  84) 

Usual  modem  practice,'] — The  usual  modem  pra< 
for  the  party  to  sign  his  name,  and  then,  making  an  i 
sion  on  the  seal,  to  say,  in  the  presence  of  the  witi 
witnesses,  ^^  I  deliver  this  as  my  act  and  deed." 

Requisites  to  the  attestation,'] — One  witness  is  neces 
the  execution  of  the  deed,  and  he  ought,  in  acco 
with  the  general  practice,  to  sign  his  name  as  such, 
attesting  clause  usually  indorsed  at  the  back  of  the 
still,  this  signature  is  not  essential,  unless  in  tho» 
when  it  is  directed  to  be  so  done  by  the  terms  of  a 
(3  Prest.  Abs.  7 1 ) ;  the  object  of  having  witnessei 
rather  for  the  purpose  of  preserving  the  evidence,  ti 
constituting  the  essence  of  a  deed  itself. 

Ancient  practice  respecting  the  attestation  of  dee 
The  ancient  practice  was  to  renter  in  the  deed  the 
of  the  persons  who  attested  as  witnesses,  which  wasfo 
done  without  the  witnesses  themselves  signing  their 
that  not  being  always  in  their  power,  but  they  only 
the  deed  read,  and  then  the  clerk  or  scribe  afidrt 
names  in  a  sort  of  memorandum.  But  this  practice  ba 
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Ing  since  disused,  and  it  seems  that  from  as  far  back  as  the 
agnof  Henry  the  Eighth  down  to  the  present  time,  the 
tBtoesses  ha?e  subscribed  their  names,  either  at  the  bottom 
»«t  the  back  of  the  deed :  {2  Ins.  78  ;  2  Bla.  Com.  308.). 

Propriety  of  indorsing  the  attestation,'] — But,  notwith- 
ittdmg  it  is  not  absolutely  necessary  that  the  witnesses 
■Ifluld  sign  the  attestation  ckuse,  it  ought  never  to  be 
^ted,  as  it  may  cause  serious  objections  to  be  raised  to 
w  title  at  some  future  period,  as  no  person  could  be 
Awed  to  take  a  title  so  circumstanced,  until  the  execution 
11  proYed  by  some  one  who  was  present  at  the    time, 

fl  witnessed  the  execution  and  attestation,  and  is  able 
«peak  to  the  accuracy  of  those  tisujts. 

.  Aftoth  date  and  title  of  the  deed  indorsed  thereon."] — The 
gtti  practice  is  to  indorse  the  date,  names  of  parties,  and 
file  of  the  instrument,  upon  the  back  of  the  deed,  but  this 
I  Jiwt  necessary ;  neither  does  it  give  any  validity  Mlhatever 
lithe  instrument,  nor  would  an  error  in  the  description  affect 
fm  the  slightest  degree ;  so  that  if  it  is  marked  extrinsically 
liifeoffinent,  or  as  a  bargain  and  sale,  this  would  not  prevent 
Jtobemg  pleaded  as  a  release  or  assignment ;  neither  will  an 
jdorsement  convert  that  into  a  mortgage,  which  is  an 
inolate  and  unconditional  conveyance.  As,  therefore,  the 
■donement  of  the  title  of  the  deed  has  no  actual  operation 
•9^  It,  the  words  employed  for  that  purpose  are  not 
•^ted  in  the  number  of  words  in  casting  up  the  folios 
with  respect  to  the  ad  valorem  and  progressive  stamp  duties. 

Where  any  of  the  conveying  parties  are  married  women.] — 
u»ny  of  the  conveying  parties  are  married  women,  then  not 
*V  will  it  be  necessary  that  the  latter  should  execute  the 
■M,  but  also  that  they  should  duly  acknowledge  the  same 
PPiMwiance  of  the  Fine  and  Recoverv  Substitution  Act, 
1^  that  a  memorandum  of  such  acknowledgment  should  be 
Morsed  on  the  deed :  (see  the  form  1  Con.  Free,  Part  II., 
^^®^on  I.,  No.  VII..  clause  1,  p.  67,  2nd  edit.)  A  certifi- 
***  01  acknowledgment  must  also  accompany  the  convey- 
"*<*•  (see  the  form,  ih,  id.,  clause  2.) 

j/^^"Q*gr,  on  execution  of  conveyance,  entitled  to  the  title 
—''•JT^Upon  the  execution  of  the  conveyance  the  pur- 
Jf**^  18  entitled  to  have  the  title  deeds  delivered  up  to 
^(nooper  v.  Ramsbottom,  1  Marsh,  414)  ;  but  where  the 
^■^^  18  sold  in  lots,  the  purchaser  of  the  largest  lot,  and 
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not  the  purchaser  of  sereral  lots  which,  combined,  ai 
than  the  largest  single  lot,  is  to  have  the  deeds ;  an 
term  largest  lot,  is  meant  largest  in  qaantitv  of  acre 
not  in  amount  of  purchase  money :  (2  Smith,  211,  3 
Oriffiihs  V.  Hatchard,  18  Jur.  649.) 

Purchaser  of  largest  lot  enti&ed  to  custody  of  title  d 
But  the  purchasers  of  the  other  lots  are  entitled  to 
nant  for  the  production  of  all  such  of  the  title  deeds 
to  the  property  they  have  purchased,  as  also  to  be 
with  attested  or  other  copies,  extracts,  or  abstracts, 
own  expense :  (Hard.  152 ;  Ayck.  437,  5th  edit.) 

Order  for  the  delivery  of  deeds^  hoit  obtained  whe 
under  a  decree^ — A  direction  for  the  delivery  of  t 
deeds  is  often  contained  in  the  order  for  payment  of 
chase  money ;  but  if  this  has  not  been  done,  the  on 
be  obtained  on  motion  or  at  chambers  :  (Ayck.  438,  i 

Before  whom  acknowledgment  is  to  be  nmde,'] — The  i 
ledgment  of  a  married  woman  is  directed  to  be  inad< 
before  one  of  the  judges  of  the  superior  courts  of 
minster,  or  a  Master  in  Chancery,  or  two  of  the  pc 
commissioners  appointed  under  the  act  (3  &  4  Will  ^ 
s.  79) ;  or  where,  by  reason  of  residence  beyond  tl 
or  ill  health,  or  any  other  sufficient  cause,  the  i 
women  shall  be  prevented  from  so  acknowledging  tl 
before  special  commissioners  to  be  appointed  by  tl 
of  Common  Pleas :  (s.  83.) 

Persons  taking  acknowledgment  must  sign  memorandi 
— The  persons  taking  the  acknowledgment  must  sign  a 
randum  and  certificate:  (see  the  forms  1  Con.  Free.,  I 
No.  VII.,  clauses  1  and  2,  p.  67,  2nd  edit.)  The  cer 
with  an  affidavit  verifying  the  fact,  is  then  to  be  filec 
Common  Pleas.  The  deed  takes  effect  from  the 
acknowledgment,  without  respect  to  the  time  at  wbi< 
certifii'ate  and  affidavit  are  filed.  Care  must  be  U 
preparing  the  certificate  and  affidavit,  so  that  they 
perfectly  consistent  with  each  other  ;  for,  if  inconsiste 
court  will  not  allow  them  to  be  Gled  {Be  Dixon,  4B.( 
neither  will  the  court  permit  a  certificate  to  be  so  an 
as  to  make  it  vary  from  or  alter  the  sense  of  the  affidi 

One  of  the  commissioners  must  be  a  person  not  interet 
the  transaction,} — The  General  Rules  published  by  the 
of  Common  Pleas  in  Hilary  Term,  1834,  provide,  ti 
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pof  an  acknowledgment  before  commissioners,  one  at 

•  pit  of  such  oommissioners  shall  be  a  person  who  is  not 

^    Iterested in  the  transaction,  or  concerned  therein  as  attorney, 

ffieitor,  or  agent  so  interested  or  concerned. 

EwnminatioH  is  to  be  ctrnductetLl—By  the  same  rules, 
4fi  commisdoners  are  to  inquire  of  the  married  woman, 
'  l|nitelTfrom  her  husband  and  from  the  attorney  or  solicitor 
«  P^yw  m  the  transaction,  whether  any  provision  is  made 
Mwt  in  lieu  of  the  interest  which  she  gives  up ;  and,  if  so, 
•to satisfy  themselves,  before  the  taking  such  acknowledg- 
W,  that  such  provision  has  been  made  by  some  deed  or 
■»^  produced  to  them,  or,  if  not  made,  then  they  are  to 
-Upre  Its  terms  to  be  reduced  into  writing,  and  verify  the 
PM  by  their  signatures ;  and  the  affidavit,  which  may  be 
^~de  by  one  of  the  commissioners,  although  he  be  the  soli- 
V  employed,  in  the  transaction,  is  to  be  in  the  form 
[  J^^  ^  ^^^^  general  rules :  (see  forms  of  certificates 
I  «wog.to  acknowledgments,  1  Con.  Free,  pp.  367  to  370.) 

jj^  (he  acknowledgment  is  taken  abroad.'] — When  an 
wowledgment  is  taken  abroad,  a  commission  for  that 
RP^  "^y  be  obtained  upon  application  to  the  Court 
I  *,^^®mon  Pleas.  No  qualihcation  is  required  for  a  com- 
•jpoj'ep,  consequently  a  person  of  any  profession  or 
•™"l?nuiy  be  appointed  to  this  office  :  (stat.  3  &  4  Will.  4, 
fcilV'  ^^*)  '^2  however,  a  usual  practice,  where  a 
*>H«h  Consul  is  resident  near  the  place,  to  nominate  him 
f"  one  of  the  commissioners,  and  it  is  also  advisable  to 
*P*rt  the  names  of  three  or  four  persons  in  the  comiiiie-- 
I?  ^J?^  ^y  0^  them  should  be  unable  or  unwilling  to 
?*.  "l^e  Court  of  Common  Pleas  will  require  an  affi- 
J^*  of  verification,  sworn  and  authenticated  according 
r  ^^  local  law,  unless  it  be  distinctly  shown  that  great 
jJJJ'^^cnienoe  would  result  from  a  strict  adherence  to  the 
?™j;7rule:  (Re  Crawford,  4  C.  B.  626;  and  see 
f?*%,  6  Dow.  P.  C.  615;  Re  ScMff,  1  Dow.  &  L. 
Jiy  .  ^poii  this  principle  the  court  has  received  an 
™^vit  sworn  before  a  British  consul,  upon  evidence  tha^ 
w  Was,  according  to  the  lex  loci,  competent  to  administer 
^,^*t^  {Be  Darling,  2  C.  B.  347),  or  that  there  was 
J^wcal  authority  within  reach  that  possessed  such  a  power 
^MergiU,  6  Man.  &  Gr.  250;  Re  Stubbs,  5  Scott 
•  *•  327);  but  the  court  has  rejected  such  an  affidavit 
^  ']jom  according  to  the  law  of  the  place,  where  it  did 
[f.  C]  T 
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not  appear  that  there  was  no  local  anthoritj  competen 
take  the  affidavit :  (Re  Dvnsany^  7  C.  B.  119.) 

By  whom  costs  of  taking  acknowledgment  are  deftxafA 
The  costs  of  taking  an  acknowledgment  are  always  bonM 
the  Tender.  But  where  there  are  several  vendors,  ■ 
only  of  whom  are  married,  those  who  are  married  i 
def  raj  the  costs  of  the  acknowledgments  of  their  respei 
wives,  and  have  no  right  to  call  upon  the  other  vendoni 
any  contribution  towards  these  expenses. 

When  (he  concurrence  of  husband  is  dispensed  m/ij-f 
certain-  cases  the  consent  of  the  husband  to  his  wife's  i  '  " 
ledgment  is  dispensed  with ;  as  where  he  is  a  lunstici  i 
or  person  of  unsound  mind,  and  whether  he  shall  htfell 
found  so  by  iDOuisition  or  not,  or  shall,  from  any  other  CT' 
be  incapable  ot  executing  a  deed,  or  making  a  surred 
lands  held  by  copy  of  court  roll,  or  if  his  residence  dtf] 
be  known,  or  he  shall  be  in  prison,  or  shall  be  livin;  4, 
from  his  wife,  either  by  mutual  consent  or  by  senteoei 
divorce,  or  in  consequence  of  being  transported  beyondl 
seas,  or  from  any  other  cause  whatever,  it  shall  be  lawM 
the  court  of  Common  Fleas  at  Westminster,  by  an  orda 
be  made  in  a  sunmary  way  upon  the  application  of  the  « 
and  upon  such  evidence  as  to  the  court  shall  seem  meet, 
dispense  with  the  concurrence  of  the  husband  in  any  ca« 
which  his  concurrence  is  required  (stat.  3  &  4  Will.  4,  e. 
s.  91),  which  clause  of  the  act  has  been  held  to  extendi 
to  copyholds :  (Ex parte  Shirley,  6  Bing.  N.  C.  226.) 

Course  of  proceedings  where  deeds  have  been  depositedt 
the  clerk  of  records  and  writs."] — Where  the  title  deeds  li 
been  deposited  with  the  clerk  of  records  and  writs,  it  is 
duty  of  the  vendor  to  get  them  out,  and  to  deliver  tbea 
the  purchaser  at  the  expense  of  the  estate.  Iftheparde 
the  cause  are  capable  of  consenting,  and  will  consent, 
order  may  be  obtained  upon  a  petition  or  motion  as 
course:  (2  Smith,  211,  3rd  edit. ;  Ayck.  438.) 

To  whom  the  draft  of  conveyance  behngs,"] — AlthonjhJi 
the  usual  practice  to  leave  the  draft  of  conveyance  with  I 
purchaser's  solicitor,  it  is  in  reality  the  property  of  tbecKj 
and  the  solicitor  is  not  only  bound  to  deliver  it  np  to  ■ 
latter,  if  demanded,  but  his  detaining  it  has  been  cMi 
act  of  negligence:  (Doe  v.  Seaton,  2  Add.  &  £11 178.) 
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Comveyance*  of  lands  lyings  in  register  counties  should  be 
registered  immediately  after  execution,^ — ^Whenever  the  landf 
raich  form  the  subject-matter  of  the  conveyance  lie  in  a 
D^^ister  county,  it  is  the  duty  of  the  purchaser's  solicitor  to 
Kt  such  conreyance  registered  as  soon  as  it  is  executed : 
'fiUOehoUzer  y.  FuUarton,  6  Ad.  &  £11.  (N.  S.)  989.) 

Memorandum  of  annuity  or  rent-charge  must  be  left  with 
fmior  Master  of  Common  Pleas.'] — If  the  subject-matter  of 
nfe  is  an  annuity  or  rent-charge,  a  memorandum  or  minute, 
mtaining  the  name  and  usual  or  last  known  place  of  abode, 
■d  the  title,  trade,  or  profession  of  the  person  whose  estate 
■intended  to  be  affected  thereby,  and  the  date  of  the  deed, 
hfod,  instrument,  or  assurance  whereby  the  annuity  or  rent 
jlirge  is  granted,  and  the  annual  sums  to  be  paid,  must  be 
fiTwith  the  senior  Master  of  the  Court  of  Common  Pleas  at 
Westminster,  who  will  enter  the  particulars  in  a  book  in 
jUiabetical  order,  by  the  name  of  the  person  whose  estate 
imtended  to  be  affected  by  the  annuity  or  rent-charge,  with 
is  date  of  the  year  and  month  when  the  memorandum  is 
kft,  for  which  a  fee  of  2«.  Gd  is  payable :  (stat.  18  Vict 


12.  Payment  of  the  Purchase  Money, 

To  whon%  the  purchase  money  should  be  paid."] — ^The  pur- 
base  money  becomes  payable  to  the  vendor  as  soon  as  the 
onveyance  has  been  executed  by  aH  the  necessary  parties, 
ad  ought,  strictly  speaking,  to  be  put  into  his  hands  only, 
he  gives  a  written  authority  to  pay  it  over  to  some 


erson  therein  named ;  as  neither  his  agent  {Blackburn  v, 
JekoUs^  3  Camp.  N.  P.  C.  343)  or  his  solicitor  can,  without 
qpecaal  authoritv  from  him,  either  receive  such  money  or 
Jve  an  effectual  discharge  for  the  same.  Neither,  is  a 
nemorandum  of  the  receipt  of  the  consideration  money 
idorsed  on  the  deed  conclusive  evidence  of  its  payment. 

Where  several  persons  are  entitled  to  the  purchase  money,] 
r-Where  the  purchase  money  is  expressed  m  the  conveyance 
to  be  paid  to  several  parties,  then  the  payment  must  be  made, 
cither  jointly  or  severally,  accordingly  as  they  are  entitled 
to  receive  it ;  for  whether  it  be  payable  to  several  persons 
)Qinily  or  severally,  it  cannot  be  safely  paid  to  any  fewer 
than  the  entire  number,  unless  there  is,  which  does  not  often 
T  2 
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occur,  m  special  power  or  trast  aathormng  a  payment  in  a 
other  manner  ;  consequently,  in  a  sale  by  trustees,  howei 
nomeroos  they  may  be,  all  who  have  not  disclaimed  mi 
concur  in  the  receipt.  In  all  well-penned  trusts  or  powc 
of  sale,  it  is  generally  directed  in  what  manner  the  purchi 
money  shall  be  paid,  as  to  the  trustees,  or  the  survivors 
survivor,  his  executors  or  administrators,  in  which  case  t 
payments  must  be  made  accordingly.  Thus,  for  example, 
there  are  three  trustees,  and  one  die,  the  purchase  mon 
must  be  paid  to  the  two  survivors,  or  if  two  die,  to  the  L 
survivor ;  and  in  case  all  three  die,  then  the  payment  mi 
be  made  to  the  personal  representatives  of  the  last  survivi 
trustee. 

Purchase  money  should  be  paid  in  strict  accordance  with  t 
contract.'} — Even  when  the  vendor  has  given  a  sufficic 
written  authority  to  authorize  his  agent  or  solicitor  to  reed 
the  purchase  money,  the  purchaser  must  still  be  careful  t 
to  make  such  payment  before  the  appointed  time,  or  in  a 
other  manner  than  in  strict  accordance  with  the  contnu 
for  if  he  does  so,  the  authority  given  him  by  the  vendor  n 
afford  him  no  protection  in  case  the  agent  or  solicitor  shoi 
misapply  the  money :  {Pamther  v.  GaitskiU,  13  East,  43i 

Where  the  sale  is  of  the  property  of  bankrupts  or  in» 
vents."] — In  case  the  property  is  sold  under  proceedings 
bankruptcy,  the  purchase  money  must  be  paid  to  the  omc 
assignee :  (12  &  13  Vict.  c.  106,  s.  39.)  If  the  sale  is  oft 
property  of  an  insolvent,  and  is  sold  by  the  Insolvent  Debto 
Court,  the  purchase  money  must  be  paid  to  the  provisioi 
assignees;  but  if  sold  under  proceedings  in  the  County  Cou 
it  must  be  paid  to  the  clerk  of  such  court :  (10  &  11  Vi 
c.  102,  s.  5  ;  and  see  Macrae's  Pract.  Insolvency.) 

In  what  manner  purchase  moneys  must  be  paid  upon  a  « 
by  statutory  oumers."] — Where  a  sale  is  made  by  a  m< 
statutory  owner  under  the  Lands  Clauses  Consolidation  A 
1845,  the  entire  purchase  and  compensation  money, 
amounting  to  200/.,  must  be  paid  into  the  Bank,  or  (if  un( 
200/.  but  exceeding  20/.)  into  the  Bank  or  to  trustees,  a 
to  be  applied  in  manner  directed  by  the  69th  and  two  f 
lowing  sections  of  the  act ;  and  no  part  of  the  purchi 
money  can  be  safely  paid  to  the  statutory  owner.  The  abo 
provisions  comprehend  as  well  moneys  agreed  to  be  pi 
to  a  statutor}'  owner  for  assenting  to  or  not  opposing  t 
passing  of  the  bill  authorizing  the  taking  of  the  lands;  b 
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tbe  Court  of  Chancery,  or  the  trustees,  may  allot  him  a 
tartion  of  the  sum  so  paid  as  a  compensation  for  personal 
iC|iiiy,  inconyenience,  or  annoyance :  (s.  73.) 

Course  of  proceeding  upon  petition  for  payment  of  money 
mi  of  Court.} — ^In  all  petitions  under  acts  of  Parliament  for 
Ae  suEdes  of  property  for  public  purposes,  where  the  purchase 
wmey  is  directed  by  the  act  to  be  paid  into  court,  the  peti- 
tioner clainung  to  be  entitled  to  the  money  so  paid  in  must, 
m  addition  to  the  usual  affidavit  yerifying  their  title,  make 
nth  that  they  believe  they  have  a  good  title,  and  are  not 
MTBre  of  any  right  in  any  other  person  to  the  sum  mentioned 
k  the  petition,  or  any  part  thereof. 

Purchaser's  right  to  apply  purchase  money  in  discharge  of 
wesMnbrancesJ] — As  the  vendor  remains  liable  for  all  defects 
in  bis  title  until  the  purchase  deed  is  executed  by  all  the 
Mcessary  parties,  if  any  incumbrances  are  discovered  which 
k  neglects  or  refuses  to  pay  off,  the  purchaser  will  be  en- 
"tided  to  apply  a  sufficient  portion  of  the  purchase  money  in 
fisdiarge  of  them,  but  he  will  not  be  allowed  to  retain  any 
portion  of  the  purchase  money  as  an  indemnity  against  a 
eoDtingent  charge  and  for  which  he  has  agreed  to  accept  the 
Teador^s  covenant:  ( Vane  v.  Lord  Barnard^  Gilb.  Eq.  Rep.  6.) 


nL  Assurances  of  Copthold  and  Cdstomary  Estates. 

Mode  of  assurance  for  passing  copyholds.'] — Copjrholds  or 
QBtomary  estates  pass  by  surrender  and  admission.  In 
ordinary  purchase  deeds  of  copyholds,  two  modes  of  assur- 
mce  may  be  selected.  One  is  to  surrender  the  copyholds 
to  the  purchaser,  and  \>y  a  separate  deed  to  enter  into  the 
osoal  covenants  for  title:  (see  the  form  1  Con.  Free, 
Part  II.,  Section  III.,  No.  II.,  p.  309,  2nd  edit.)  The  other 
IB  for  the  vendor  to  enter  into  a  deed  of  covenant  to  surrender 
the  copyholds  to  the  purchaser's  use,  with  a  declaration  of 
trust  in  favour  of  the  purchaser  and  his  heirs  until  such 
smrrender  be  made,  to  which  are  added  the  usual  qualified 
covenants  for  title :  (see  the  form  1  Con.  Free,  Fart  U., 
Secdon  III.,  No.  I.,  p.  301,  2nd  edit.) 


5 


Copyholds  not  within  Statute  of  Uses.'] — Copyhold  estates 
not  bemg  within  the  Statute  of  Uses,  that  statute  cannot 
execute  the  use  in  the  surrenderee,  so  that  until  he  be 
y3 
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actually  admitted,  the  Wal  estate  still  continues  in  4 
surrenderor ;  still,  upon  admission,  the  surrenderee  wiU  I 
mediately  become  clothed  with  the  whole  legal  estate,  ill 
same  manner  as  it  would  have  vested  in  cestui  que  ml 
freeholds  through  the  medium  of  the  Statute  of  Usesrelil' ' 
back  to  the  date  of  the  surrender,  and  operating  from  1 
time:  (Benson  v.  Scott,  I  Salk.  185;  a  C,  Cartk  2 
3  Lev.  385 ;  Doe  dem.  Bennington  y.  HaU,  16  East,  20&j| 

Purchaser's  solicitor  should  ascertain  that  surrender  itji 
fected  before  he  allows  his  client  to  pay  the  purchase  i 
— But  as  the  surrender  passes  no  more  tnan  an  eq 
estate,  it  will  be  prudent,  in  many  cases,  for  the  pun 
solicitor  to  ascertain  that  the  surrender  is  perfected  1 
he  recommends  his  client  to  pay  his  purchase  money;! 
until  such  surrender  is  made,  it  is  in  a  vendor's  powerj 
defeat  the  purchaser's  equitable  interest  under  the  co?€il 
by  surrendering  to  a  third  party,  who,  in  the  absence  of« 
notice  of  the  previous  deed  of  covenant,  or  of  the  fiiir 
purchaser's  title,  would  be  entitled  to  the  benefit  of  thel 
estate,  and  thus,  possibly,  the  former  purchaser  may  bee 
deprived  of  the  property  altogether :  (7  Jarm.  Byth.  3 
504.) 

Presentment  of  surrender  should  he  made  as  soon  a* 
ptete."] — ^As  soon  as  the  surrender  is  complete,  the  pun 
should  make  a  presentment  of  it,  which,  if  taken  out  of 
should,  according  to  the  customs  of  most  manors,  be 
at  the  next  court  day  (Co.  Cop.  s.  3,  Tr.  88 ;  Gilb.Ten. 
280 ;  Scriv.  Cop.  277  ;  MitcheU  v.  Neale,  ib.  679),  althfl 
by  a  special  custom,  it  may  be  made  at  a  subsequent 
(Moore  v.  Moore,  supra,)  In  Horlock  v.  Priestly  (2  Sim. 
the  court  ceHainly  expressed  an  opinion  that  even  in  the 
senceof  any  special  custom  a  surrenderee  has  an  inchoatek| 
title,  capable  of  being  made  complete  whenever  it  may  i 
his  convenience  to  have  the  surrender  presented;  butt 
correctness  of  this  opinion  has  been  much  questioned;  tf 
in  a  case  decided  about  the  same  time  in  the  Court  of  Ki^ 
Bench,  in  which  a  question  of  this  kind  was  mooted  (jOarj 
Callaway,  6  B.  &  C.  492),  Lord  Tenterden,  although! 
said  it  was  not  necessary  in  the  case  before  him  to  gi^  4 
opinion  whether  such  a  custom  was  sood  in  point  of  taw,!f 
he  must  say  he  should  have  great  diflSculty  in  holding  w 
it  was  so.    And  even  where  such  a  custom  can  be  snpportet 
no  time  should  be  lost  in  getting  such  a  presentment  made; 
for  if  a  subsequent  surrenderee  should  make  a  prior  present* 
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BMQt,  he  wonld  exclude  the  former  surrenderee,  even  though 
both  presentments  should  be  made  at  the  same  court :  {Bur- 
pme  ▼.  SpurUng,  Cro.  Car.  273 ;  S.  C,  Sir  W.  Jones,  306.) 

Presentment  must  correspond  with  surrender,"] — It  is  also 
wential  that  the  presentment  should  correspond  in  all 
Baterial  points  with  the  surrender,  as  any  variance  between 
tiiem  might  prove  fatal :  (Scriv.  Cop.  279 ;  Wat.  Cop.  88.) 

It  must  be  ascertained  that  presentment  has  been  entered  on 
its  roUs,'] — It  is  also  necessary  to  ascertain  that  the  present- 
|WQt  has  been  duly  made  and  entered  on  the  rolls.  This  is 
i  matter  of  the  utmost  importance;  for  although  some  con- 
teod  that  a  presentment  is  only  for  the  purpose  of  apprising 
Ihe  lord  that  a  surrender  has  been  made,  which  is  unneces- 
mtj  where  the  lord  has  acquired  that  information  by  any 
aflier  means,  there  are  others  who  argue  just  as  strongly 
(bat  a  presentment  is  in  every  instance  of  as  much  importance 
H  a  surrender  or  admittance ;  that  it  is  an  integral  part  of 
the  copyhold  assurance,  the  tenant  holding  by  copy  of  court 
noil,  and  the  presentment  being  an  essentisd  part  of  that 
noU ;  and,  in  short,  that  the  want  of  a  true  presentment  will 
be  a  fktfd  defect  in  the  surrender  and  admittance :  (Scriv. 
Cop.  279 ;  and  see  also  Coventry's  note  to  1  Wat.  Cop.  80.) 

Presentment^  wrongly  entered,  may  be  amended,"]  —If  the 

rentment  be  truly  made,  and  is  in  proper  accordance  with 
surrender,  but  wrongly  entered  on  the  rolls,  the  roll 
■ay  be  amended :  {Burgesse  Sf  Foster^ s  case,  1  Leon.  289  ; 
Winter  v.  Jemingham,  Dy.  251 ;  Gilb.  Ten.  192  j  Co.  Cop. 
1.40.) 

Court  roUs  not  the  only  evidence  of  surrender  and  present-- 
maUJ] — ^The  court  rolls,  although  they  aflford  the  best,  are 
lot  &e  only  evidences  of  the  surrender  and  presentment, 
vliich  may  also  be  proved  by  drafts  of  an  entry  produced 
from  the  muniments  of  a  manor,  and  the  testimony  of  the 
fireman  of  the  homage  who  made  such  presentment :  {Doe 
4tm,  Priestley  v.  Callaway,  6  B.  &  C.  848.)  Nor  is  an  entry 
on  the  rolls  in  all  cases  conclusive  on  the  parties,  as  a  mistake 
in  any  entry  may  be  shown  in  an  averment  in  pleading,  or 
h]r  evidence  before  a  jury :  {Burgesse  §c  Foster*  s  case,  I  Leon. 
%9;  Kite  v.  Quienton,  4  Cox,  25.) 

By  whom  the  costs  of  conveyance  are  to  be  defrayed,] — ^In 
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the  convejance  of  copyhold  or  costomaiy  estates,  the  p 
chaser  must  pay  the  expenses  of  the  surrender  and  of 
admission,  as  also  of  the  fine  payable  on  such  admiai 
The  latter,  indeed,  the  purchaser  is  bound  to  pay,  notwi 
standing  the  vendor  has  covenanted  to  surrender  and  M 
the  copyholds  at  his  own  charges ;  for  the  title  is  perfect 
by  the  surrender  and  admission,  and  the  fine  is  not  pajil 
until  afterwards  :  (DaUan  v.  Hammond^  4  Co.  28  a ;  Cfriak 
V.  Simes,  1  East,  652  ) 

Manorial  customs  as  to  preparing  surrenders."]— A  ciuta 
in  a  manor  that  the  steward  shall  prepare  all  surreodenl 


a  reasonable  fee,  appears  to  be  yaud :  (Hex  v.  i?^^tf,2fi 
Aid.  550 ;  Reg,  v.  Lord  of  the  Manor  of  Basingstoke,  8  Do] 
P.  C.  608.)  ] 

As  to  acknowledgments  by  married  women,'] — A  nuni 
woman  may  bar  her  right  in  copyholds  in  the  same  infll 
as  in  freehold  projjerty,  by  making  an  acknowledgmert 
pursuance  of  the  Fine  and  Recovery  Substitution  Act  (31 
Will,  4,  c.  74.)  If  she  has  the  legal  estate,  the  conieji 
must  be  by  surrender ;  if  her  estate  be  merely  equitiill 
surrender  by  her  and  her  husband,  after  she  has  been  p 
vately  examined,  is  as  binding  as  if  her  estate  was  legal  (s-INJ 
or  her  equitable  estate  will  pass  by  a  mere  acknowli  ' 
under  the  act :  (s.  77.)  And  a  married  woman  may  i 
ledge  a  deed  without  her  husband^s  concurrence  in  all 
special  cases  in  which  a  wife  is  authorized  so  to  do  mideri 
provisions  of  the  said  act  in  the  case  of  freehold  pi 
{Ex  parte  Shirley,  5  Bing.  N.  C.  226.) 

IV.  Assignment  of  Leaseholds. 

By  what  instrument  an  assignment  must  he  made,]'^fi 
viously  to  the  Statute  of  Frauds  (29  Car.  2,  c  •U»PJ 
assignment  of  a  term  of  years  would  have  been  perftri 
valid ;  but  by  the  3rd  section  of  that  statute,  all  assignina 
were  required  to  be  in  writing,  still,  as  this  did  not  spcfl 
any  particular  kind  of  instrument,  it  might  ha?e  ta 
effected  as  well  by  a  mere  note  in  writing,  as  by  deed,  if' 
was  signed  by  the  party  or  his  lawfully  authorized  agent,! 
prescribed  by  the  statute.  The  Stamp  Acts  next  stepped! 
(44  Geo.  3,  c.  98;  55  Geo.  3,  c.  184),  and  reqoi«d« 
assignments,  whether  by  deed  or  note  in  writing,  to  ll 
stamped  with  the  common  deed  stamp,  yet  these  enactM 
did  not  alter  the  nature  of  the  instrument  itself,  so  that*' 


I 


8ALES.]  ASSIGNKEMT  OF  LEASEHOLDS.  249 

in^ment,  if  properly  stamped,  might,  as  preyiouslj,  have 
itill  been  made  by  a  simple  note  in  writing :  {Rex  v.  Little 
DeoL,  Str.  555.) 

And  so  the  law  continued  until  the  passing  of  the  act  (8  &  9 
Tiet.  c.  106),  by  which  it  is  declared  that  dl  assignments, 
mi  being  cm  interest  which  might  have  been  created  without 
writings  made  after  the  1st  of  October,  1845,  shall  be  void 
It  law,  imless  made  by  deed. 

Note  in  writing  will  be  supported  in  equity.'] — But,  not- 
irithstanding  this  last  enactment,  a  mere  note  in  writing,  if 
Uy  signed  oy  the  parties,  will  nevertheless  be  supported  in 
tqnity  as  an  agreement,  and  as  such  wiU  pass  an  equitable 
interest  to  the  assignee. 

At  to  parol  leases."] — And  as  the  Act  of  Victoria  does  not 
iequire  a  deed  for  the  assignment  of  such  an  interest  as  might 
kve  been  created  by  parol,  it  seems  that  a  parol  lease  for  a 
tenn  not  exceeding  three  years,  and  valid  as  such  within  the 
ttttote  of  Frauds,  Q)  may  even  now  be  assigned  by  a  simple 
lote  in  writing  if  impressed' with  a  proper  stamp. 

^  Am  to  the  stamps  on  assignments,] — ^It  must  also  be  borne 
tt  miod  that  the  common  deed  stamp  is  only  applicable  to 
ndi  assignments  for  which  no  actual  pecuniary  consideration 
M  paid,  and  where  no  consideration,  or  a  mere  nominal  one 
is  expressed  in  the  body  of  the  deed  ;  for  whenever  there  is 
an  actual  consideration,  the  assurance  then  comes  in  under 
the  head,  *'  Conveyance  by  Assignment,"  within  the  express 
terms  of  the  General  Stamp  Act  {55  Geo.  4,  c.  184),  as  also 
of  the  more  recent  enactment  (13  &  14  Vict.  c.  97),  and 
viQ  require  an  ad  valorem  stamp,  which  must  be  regulated 
b  proportion  to  the  amount  of  the  purchase-money: 
(Hughes  New  Stamp  Act,  p.  78.) 

How  deed  ofassisnment  should  be  penned,] — Tn  preparing 
m  assignment  of  leasehold  property,  the  original  lease  is 
usually  recited,  but  if  any  mesne  assignments  have  been 
made,  it  is  only  usual  to  recite  the  last  assignment  to  the 


{})  The  2nd  section  of  the  Statute  of  Frauds  excepts  all  leases)  not 
oeeeding  three  years  from  the  making  thereof,  whereupon  the  rent 
Riened  to  the  landlord,  shall  amount  to  two  thirds  of  the  improved 
nlitt. 
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paitjr  who  is  to  pass  the  legal  interest  in  the  premises:  (i 
the  form  1  Con.  Prec.,  Part.  U.,  Secdon  II.,  No.  V^ 
p.  262,  2nd  edit.)      These  recitds  are  gencplly 
immediately  after  the  description  of  the  parties,  bat  n 
times,  where  brevity  is  desirable,  they  are  mserted  in  s  a 
concise  form  at  the  end  of  tiie  granting  daose,  ate 
description  of  the  parcels,  as  for  eiuunple— 

All  which  said  premises  were  by  indenture,  dated  tlie 
of  ,  made  between  (lessor)  of  the  one  part,  and  (leuee),  d 

other  part,  demised  by  the  said  {lettor)  to  the  (leBMee\  fromtki^ 
forth,  for  an  absolute  term  of  99  years,  and  the  same  preniMV 
▼irtne  of  dirers  mesne  assignments,  and  ultimately,  by  an  inM 
dated  the        .  day  of  ,  made  between  A.  B.,  of  the  one  p 

and  the  (^present  assignor),  of  the  other  part,  became  Tested ii 
(present  assignor),  for  all  the  unexpired  reaidne  of  the  said  ton. 


Where  the  legal  estate  is  outstanding  in  a  third  fai§l^ 
In  case  any  mortg^e  has  been  made,  or  the  legal  esM 
in  any  way  outstanmng,  then  the  deed  creating  saeh  bn 
gage  or  other  estate  must  be  recited :  (see  the  form  1 Q 
Prec.,  Part  II.,  Section  II.,  No.  V.,  clause  3,  p.  268, 
edit.) 


Burdensome  or  unusual  covenants  should  be  redtdi^ 
In  case  the  lease  contains  any  burdensome  or  mrasod  ( 
nants,  all  these  ought  to  be  recited :  (see  forms  of  thifl 
1  Con.  Free.,  Part  II..  Section  II.,  No.  IL,  dam 
p.  249,  2nd  edit. ;  scq  abo  clause  A.  ib.  in  notis,) 

Where  there  is  a  covenant  not  to  assign  wilhout  Uceius,] 
Where  the  original  lease  contains  a  coyenant  or  P^^ 
against  assigning  without  licence  from  the  lessor,  the  IiM 
ought  to  be  made  a  party  to  the  assignment,  in  whickl 
covenant  or  proviso  against  such  assignment  should  bereeil 
and  also  that  the  lessor  has  granted  such  licence,  aa4 
made  a  concurring  party  to  the  assurance  for  the  porpoM 
testifying  the  same :  (see  the  form  1  Con.  Free,  Fart 
Section  II.,  No.  U.,  clauses  1,  2,  4,  and  5,  pp.  248, ! 
2nd  edit.) 

Where  lease  contains  a  covemmt/or  renewal,"]— If  t)^^ 
contains  a  covenant  for  renewal,  it  should  be  so  redtedjj 
also  the  terms  upon  which  such  renewal  is  to  be  obtabrf 
(see  the  form  1  Con.  Free,  Part  II.,  Section  II.,  p.  2A 
notis  A.  2nd  edit.) 
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liive  wordsJ] — The  operative  words  that  haye  been 
y  employed  in  a  deed  of  assignment  are  ^^  grant, 
,  sell,  assign,  transfer,  and  set  over,"  but  the  ex- 
s,  ^^  bargain''  and  ^^sell,"  although  often  used,  are, 
speaking,  inapplicable  to  an  assignment,  although 
^  adapted  to  an  original  demise,  where  it  is  intended 
ifer  the  actual  possession  through  the  medium  of  the 
of  Uses  ;  but  that  statute  has  no  application  to  the 
ent  of  a  term,  and  it  is  therefore  more  correct  to 
)se  terms  altogether.  The  strongest  and  most  apt 
"  assign,"  but  the  words  "  transfer,"  or  "  set  over,*' 
e  precisely  the  same  efiect. 

•&,  how  inserted  and  described,'] — The  parcels  are 
inserted  verbatim  from  the  original  lease  in  its  recital, 
merely  referred  to  by  a  short  general  description  in 
rative  part  of  the  instrument,  as  ^^  all  the  aforesaid 
»e,"  &c.  This  mode  is  very  well  adapted  for 
purposes,  where  the  property  itself  has  undergone 
no  change  from  the  time  it  was  originally  granted, 
>  that  of  the  assignment  then  made.  But  where  it 
lergone  any  important  alteration  subsequently  to  the 
I  of  the  term,  so  that  the  original  description  would 
particularly  applicable  to  it;  as  where  the  demise 
%  close  of  land,  which  has  subsequently  been  built 
the  parcels  should  be  described  so  as  to  corre- 
with  these  changes,  and  instead  of  being  included 
recitals  should  be  set  out  in  the  operative  part  of 
d. 

'.stcUe  clause,"] — ^The  all-estate  clause  is  proper  in  a 
f  assignment  if  the  assignor  really  does  intend  to 
ill  his  estate  and  interest  in  the  property ;  but  for  that 
iason  those  expressions  would  be  improper,  where  the 
ice  is  intended  to  operate  as  an  underlease ;  still, 
jh  incorrect,  the  effect  of  those  expressions  may, 
have  previously  remarked,  be  controlled  by  the 
lum. 

-deeds  clause,] — It  is  also  usual  in  assignments  to 
the  all-deeds  clause,  by  which  the  original  lease,  and 
1  other  deeds  and  writings  relating  to  the  title  of  the 
ses  are  granted  to  the  assignee :  (see  the  form  1  Con. 
,  Part  II.,  Section  II.,  No.  V.,  clause  6.  p.  264,  2nd 
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Habendum,'] — The  habendum  contains  a  short  g( 
description  of  the  propert/,  which  is  limited  to  the  a« 
for  all  the  then  unexpired  residue  of  the  term,  subject  1 
rents  and  covenants  (if  any)  of  the  original  lease. 

Usual  covenanti  by  vendor.'] — The  usual  covenants  en 
into  by  the  vendor  are  (|ualified  covenants  that,  Doti 
standing  any  act  done  by  lum,  the  lease  is  a  valid  lease; 
he  has  good  right  to  assign ;  that  he  has  paid  rem 
rents,  and  performed  all  covenants  up  to  the  time  dm 
ment,  for  quiet  enjoyment  and  fireedom  from  incmnbni 
and  for  further  assurance :  (see  the  form  1  Con.  Fl 
Fart  II.,  Section  II.,  No.  X.,  clauses  6  to  10  inda 
pp.  245  to  247,  2nd  edit.) 

Ufual  covenants  by  purchasers,] — The  usual  oora 
from  a  purchaser  is  to  indemnify  the  vendor  fiom 
reserved  rents  and  performance  of  the  covenants  leia 
and  contained  in  the  lease :  (see  the  form  1  Cod.  F 
Part  II.,  Section  II..  No.  I.,  clause  11,  p.  247.)  . 
whenever  the  vendor  is  the  original  lessee,  the  pordm 
bound  to  enter  into  this  covenant,  in  the  ab«eDoefll 
express  stipulation  to  the  contrary :  (  Williams  v.  Fry^  1 1 
244.) 

Liability  of  original  lessee  to  the  covenants  in  the  Urn 
This  covenant  is  indeed  a  most  important  one,  wben 
vendor  is  the  original  lessee,  because  he  will  remain  lisbl 
all  express  covenants  entered  into  by  him,  which  liiii 
will  endure  throughout  the  whole  term,  notwithstanding 
assignment  to  a  third  person,  and  the  lessor's  haviogscti 
accepted  such  assignee  as  his  tenant:  {OrgiU  v.  J&AfAi 
4  Taunt.  642 ;  {Auriol  v.  MiOs,  4  T.  R.  94\  but  it  ij: 
an  important  covenant  where  the  vendor  is  himself  onlf 
assignee  of  the  term,  because  an  assignee  is  only  lisme 
breach  of  covenant  during  such  time  as  he  is  in  possetfioii 
the  demised  premises  {Tovey  v.  Pitcher^  3  Lev.  295.) 

And  therefore,  under  the  latter  circumstances,  the  {I 
chaser  need  not  enter  into  any  covenant  of  the  above  B 
for  being  only  liable  during  the  continuance  of  his  ^ 
the  assignee  vendor  has  nothing  left  to  indenuu^^  ■ 
from. 
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tWHEBK     PitOPBKTT    OF    DIFFERENT    TENURES     IS    CONTAINBD 
IN  THE  SAME  PURCHASE   DeED. 

As  to  the  recitals,! — ^It  sometimes  happens  that  the  pur- 
'  sed  propert/  is  of  a  mixed  kind,  part  being  freehold,  and 
(leasehold,  or  of  copyhold  or  customary  tenure.  When- 
r  this  occurs,  the  proper  way  is  to  pomt  out  the  several 
[net  tenures  in  the  recitals,  and  in  so  doing  those  relating 
i  the  freehold  portion  of  the  property  should  come  in  first ; 
I  those  relating  to  the  leaseholds,  and  if  copyholds  or 
mary  estates  are  also  to  be  included,  the  recitals 
Filiating  to  these  should  come  in  after  those  affecting  the 
iHsehoids :  (seethe form  1  Con.  Free.,  Part  II.,  Section  V., 
Ko.  I.,  clauses  2,  3,  and  6,  pp.  374,  375,  2nd  edit.) 

'  As  to  the  operative  part  of  the  deed,"] — The  same  order  of 
^Oiangement  should  be  observed  in  the  glinting  clause  or 
%peratiYe  part  of  the  deed.  By  this  the  freehold  part  of 
tte  property  should  be  granted  and  released,  the  leasehold 
ingned,  and  a  covenant  entered  into  by  the  vendor  to 
mnender  the  copyholds  to  the  purchaser's  use  if  no  sur- 
mder  has  been  made;  but  if  the  copyholds  have  been 
^viously  surrendered  to  the  purchaser,  then  the  uses  of  such 
turrender  should  be  declared:  (see  clauses  8  and  12  in  the 
ftvm  above  referred  to.) 

Covenants, "J — ^When  freeholds,  leaseholds,  and  copyholds 
are  included  in  the  same  deed,  the  covenants  for  title  may 
lie  blended  together  so  as  to  embrace  the  whole  property ; 
,111.,  that  the  vendor  has  good  right  to  convey  the  freeholds, 
anign  the  leaseholds,  and  surrender  the  copyholds,  and  for 
"Ibe  quiet  enjoyment  of  each  free  from  incumbrances ;  and 
•bo  for  further  assurance :  (see  clause  13  in  the  form  above 
veferred  to.) 

Ancient  demesne.'] — ^It  is  a  common  practice  to  convey 
hods  held  in  ancient  demesne  by  lease  and  release,  and  also 
«ider  the  statute  (4  &  5  Vict.  c.  21),  which  dispenses  with 
tiie  lease  for  a  year.  It  seems,  however,  that  lands  of  the 
tenure  of  ancient  demesne  do  not  fall  within  the  statute 
(8  &  9  Vict.  c.  106),  whioh  renders  it  unnecessary  to  make 
any  reference  to  the  lease  for  a  year ;  for  as  a  correspondent 
of  the  Xatu  Times  very  aptly  remarks  (Vol.  XIV.,  No.  358, 
p.  429),  the  words  of  the  last-mentioned  statute  are  confined 
to  such  corporeal  hereditaments  as  regards  the  conveyance  of 
the  immediate  freehold  thereof;  whereas  it  is  quite  clear, 
[p.  c]  z 
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both  upon  principle  and  authority,  that  the  freehold  of 
in  ancient  demesne  is  in  the  lord,  and  for  that  reason 
statute  cannot  comprehend  a  conyeyance  of  land  of 
tenure.    Under  these  circumstances,  therefore,  the  pi 
course  will  be  to  conyey  property  of  this  kind  in  pun, 
of  the  statute  (4  &  5  Vict.  c.  21),  and  to  refer  to  the 
for  a  year,  or  else  to  convey  in  the  old  form  bj ' 
release. 

Objection  to  including  freeholda  and  lecueholdt  in  Aei 
deed!\ — It  is  not,  however,  considered  advisable  to  iod 
both  freehold  and  leasehold  property  in  the  same  i 
unless  where  they  are  designed  to  be  occupied  together^  i 
to  be  transmissible  to  the  same  persons  as  the  freeholi 
because,  on  the  decease  of  the  owner  of  the  respective  pN 
perties,  they  would  devolve  upon  a  different  class  of  refN 
sentatives,  and  be  transmissible  in  a  different  coarse,  inn 
some  difficulty  and  inconvenience  might  arise  with 
to  the  possession  of  the  title  deeds. 

VI.  How  THB  Deed  should  be  prepared  wheh  rr  b 

SIGNED    TO    operate    BOTH    AS   A  PURCHASE  DUD 

Mortgage. 

Purchase  and  mortgage  may  he  both  comprised  iniket 
instrument,"] — When  part  of  the  purchase  money  is 
to  remain  upon  mortgage,  the  purchase  and  mortgage  fl 
sometimes  both  contamed  in  the  same  deed. 

Old  and  modem  practice  respecting.'] — The  old  ^ 
was  to  create  a  term  of  years  for  this  purpose,  which 
limited  to  the  vendor  as  his  mortgage  security,  the  ii ' 
ance  being  conveyed  to  the  purchaser;    but  the  n 
plan  is  to  reassure  the  fee  to  the  purchaser  for  that 
pose  by  limiting  the  property  to   him  and  his  heiii 
the  use  of  the  vendor,   his  heirs  and  assigns,  subjeel 
a  proviso  for  redemption  on  payment  of  the  remaioder 
the  purchase-money  and  interest,   with  powers  of  si^ 
default.     The  vendor  then  enters  into  the  usual  qo 
covenants  for  title;    and   the   purchaser    into  the 
general  covenants  from  a  mortgagor,  viz.,  for  paymflit 
principal  and  interest,  that  he  has  good  right  to  coijj 
for  quiet  enjoyment  and  freedom  from  incumbrance^  Jjj 
for  further  assurance,  concluding  with  covenants  fr"** 
vendor  that  the  purchaser  shall  enjoy  until  default,  and  v 
the  former  will  not  exercise  power  of  sale  without  givi^V* 
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Indiaser  six  calendar  months'  previous  notice:  (see  the 
iRB  I  Con.  Free.,  Part  U.,  Section  I.,  No.  XVI.,  p.  98, 
Medit.) 

At  to  copyholds,'] — Where  the  subject-matter  of  the  pur- 
ibse  and  mortgage  consists  of  copyhold  property,  a  slight 
iniition  of  the  form  will  become  necessary.  For  this 
ftrpose,  the  copyholds  i^ould  be  surrendered  to  a  mutual 
Imtee  in  fee,  in  trust  for  the  vendor,  his  heirs  and  assigns, 
tftject  to  a  proviso  for  redemption  on  pajrment  of  the  sum 
[feBiired  by  the  mortgage ;  and  then  the  vendor  should  enter 
hto  qualified,  and  the  purchaser  into  general,  covenants,  as 
ii  the  case  of  freeholds  we  have  just  before  noticed. 

VIL   DiSBMTAILINO  ASSURANCES. 

1.  As  to  freehold  estates. 

2.  As  to  copyholds. 

1.  Am  to  Freehold  Estates. 

Assurance  nsuaUy  prepared  in  a  concise  form,'] — ^Disen- 
luling  deeds  are  usually  penned  in  a  concise  manner  in  order 
to  save  unnecessary  costs  of  the  enrolment,  which,  where  the 
deed  rons  to  any  considerable  length,  becomes  a  matter  of 
flonsideration  to  the  vendor  upon  whose  shoulders  these 
ifaU. 


Emtail  may  be  barred  either  by  the  deed  of  conveyance  or 
ly  a  distinct  instrument,] — ^The  entail  may  be  barred  either 
hf  the  deed  which  conveys  the  property  to  the  purchaser  or 
ly  a  separate  instrument ;  but  the  more  usual  practice  is  to 
bar  tlie  entail  by  a  distinct  deed ;  and  this  will  be  essential 
where  the  tenant  in  tail  is  desirous  of  cutting  off  the  entail 
<€  his  whole  property,  but  of  which  he  only  intends  to  sell  a 
port&ofi. 

How  iHsentailing  deed  should  be  penned.] — ^In  preparing  a 
dentailing  deed  merely  for  the  purpose  of  barring  the 
«Dteil,  no  recitals  are  necessary,  neither  is  any  consideration 
expressed,  but  the  deed,  immediately  afler  describing  the 
ipardes  to  it,  proceeds  to  witness  that,  for  the  purpose  of 
barring  the  estate  tail  of  the  tenant  in  tail  in  the  premises, 
and  all  rights,  titles,  interests,  and  powers  to  take  effect  after 
the  determination  or  in  defeasance  of  such  estate  tail,  and  to 
limit  the  same  to  the  uses  thereinafler  declared,  the  tenant 
in  tail  conveys  to  a  trustee  to  uses,  to  hold  to  the  trustee  and 
z  2 
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his  hein,  either  directly  to  the  tenant  in  tail  in  fee,  or  I 
uses  to  bar  dower  for  his  benefit :  (see  the  form  1  CoD.Fiii| 
Part  IL,  Section  IV.,  No.  I.,  pp.  327,  332,  2nd  edit) 

Where  the  dUewtailing  assurance  and  conveyance  an 
tained  in  Ihe  same  inatnment,'] — Where  the  disentailmga 
ance  and  the  conveyance  to  the  purchaser  are  both 
in  the  same  deed,  it  is  usual,  m  such  cases,  to  recite 
deed,  will,  or  other  instrument  by  which  the  entafl 
created,  and  the  state  of  the  title  from  that  period  sIiob] 
disclosed  by  the  subsequent  recitals.     Thus,  for  exii^ 
suppose  a  settlement  to  have  been  made  previously  to  ( 
in  contemplation  of  the  marriage  of  the  &ther  and  moi 
of  the  tenant  in  tail,  by  which  the  property  is  limited  to 
father  for  life,  with  remainder  to  the  nrst  and  other  moi 
the  marriage  in  tail,  with  divers  remainders  over,  with  i 
ultimate  reversion  to  the  father  in  fee,  and  the  father  havkl 
died,  his  eldest  son  becomes  tenant  in  tail,  and  is  desiroujl 
barring  such  entail,  and  to  convey  the  absolute  estate  ii ' 
simple ;  in  this  case  the  marriage  settlement  should  be  ' 
recited,  then  the  marriage,  next  the  death  of  the  fi 
(tenant  for  life),  what  issue  he  left,  and  that  the  tenant 
life  has  attained  his  majority,  and  has  contracted  to  sdl 
entailed  property. 

Where  the  protector  to  the  settlement  is  a  consenting  pi 
— ^When  the  protector  of  a  settlement  consents  to  the  d 
tailing  assurance,  and  this  is  done  by  a  distinct  deed,  t 
instrument  creating  the  entail  and  appointing  him  pro 
must  be  recited,  as  also  his  consent  to  barring  the  ( 
which  consent  he  must  give  accordingly :  (see  tbe  i 
1  Con.  Prec,  Part  IL,  Section  IV.,  No.  11.,  pp.  333to81 
2nd  edit.) 

Where  the  protector^ s  assent  is  testified  by  the  duemk^ 
deed."] — When  the  protector  is  a  concurring  party  to  tfce 
disentailing  deed,  the  instrument  creating  the  entail  murtJ* 
recited,  for  the  purpose  of  showing  how  and  in  what  mtfj* 
the  protector  is  constituted ;  as  must  also  his  consent  to  til 
disposition  to  be  made  by  the  tenant  in  tail,  as  in  the  p* 
cedent  just  before  referred  to ;  and  in  the  operative pM** 
the  deed  it  must  be  stated  that  the  tenant  in  tail,  witb  tt| 
consent  of  the  protector,  testified  by  his  being  a  party  *J,*" 
present  assurance.  Doth  grant,  &c. :  (see  the  form  1  w* 
Prec,  Part  U.,  Section  IV.,  No.  IV.,  clause  2,  p.  339, 2» 
edit.) 
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Where  the  entail  is  barred  imthaut  the  protector's  consent,'} 
—If  the  tenant  in  tail  is  unable  to  procure  the  protector^s 
eoDsent,  and  is  desirous  of  barring  the  entail  as  far  as  he 
kirftilly  may,  viz.,  his  own  estate  tail,  and  thereby  to  create 
I  base  fee  determinable  on  &ilure  of  his  issue  inheritable 
ttder  such  entail,  in  that  case  the  deed,  will,  or  other 
JMtmment  creating  the  entail  must  be  recited,  as  also  that 
ike  tenant  in  tail  is  desirous  of  barring  the  entail  and  creating 
4  base  fee ;  he  must  then  conyey  the  lands  to  a  trustee,  to 
WId  to  him  and  his  heirs  to  the  use  of  the  tenant  in  tail,  his 
keov  and  assigns,  discharged  of  his  own  estate  tail,  but 
pitgect  to  the  pre-existing  estate,  if  any,  in  the  protector  or 
By  other  person  or  persons,  and  also  subject  to  all  such 
ertates  as  are  limited  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  tail :  (see  the  form  I  Con. 
Proc,  Part  11.,  Section  IV.,  No.  V.,  clauses  1,  2,  3, 4, 6  and 
7  induaive,  pp.  341,  343,  2nd  edit.) 

Where  the  base  fee  is  created  in  a  conveyance  to  a  pur- 
skaser.l — ^Where  a  tenant  in  tail,  unable  to  obtain  the  pro- 
tector's consent,  bars  his  own  estate  tail  and  conveys  the 
Iwse  fee  thereby  created  to  a  purchaser,  the  recitals  and 
operatiYe  parts  are  the  same  as  in  the  precedent  last  referred 
to,  except  that  in  the  operative  part  of  the  deed  the  property 
IB  conveyed  directly  to  the  purchaser ;  and  the  tenant  in  tad 
eoters  into  qualified  covenants  that  he  is  rightfully  entitled 
to  the  estate  tail  limited  to  him  with  the  remainders  over ; 
tibit  he  has  good  right  to  create  the  base  fee;  for  quiet  en- 
joyment ;  freedom  from  incumbrances ;  for  further  assurance ; 
and  also  that,  when  competent  so  to  do,  he  will  perfect  the 
title  by  entering  into  and  executing  all  necessary  acts  and 
asarauces  for  that  purpose :  (see  the  entire  form  1  Con. 
Prec,  Part  II.,  Section  IV.,  No.  V.,  pp.  341, 345,  2nd  edit.; 
see  also  form  of  further  assurance  in  pursuance  of  last  cove- 
,  id.  ib.  No.  VI.,  pp.  346,  347.) 


Disentailing  deed  must  be  enrolled  mthin  six  calendar  months 
tfier  execution.'] — It  is  essential  to  the  validity  of  a  disen- 
tailing deed  of  freehold  estates  that  it  should  be  enrolled  in 
Chancery  within  the  space  of  six  calendar  months  ailer 
execution  (3  &  4  Will.  4,  c.  74,  s.  41) ;  but  the  acknowledg- 
ment of  a  married  woman  of  the  execution  of  a  disentailing 
deed  may  be  taken  subsecjuently  to  the  enrolment  of  the 
deed,  and  after  the  expiration  of  the  six  months  limited  for 
mch  enrolment:  (^Re  London  Dock  Company's  Act,  ex  parte 
Ta^emer,  25  L.  T.  Rep.  241.)  And  notwithstandmg  a 
Z3 


mBt  b*  cnnOed  vUm  the  I 
k  w3»  wSoL  »  fmifcd,  ttfar  ctfect  IDrmb  the  ^amc  «  vpa  c: 
<ieEv>«v.  ScilL  ibr  aO.  dm^  a.  fordbaser  ^laald  lose  no  tiMM.j\2 
m  ^escne  die  'iJHPHPiTiing  deed  eBroILed,  as  a.  anbeequckl  t^^na 
ioaa  jUif  porcbaaer  ibr  ^afaable  cunnHieTation  wooid  ber 
•siodeii  &>  pEiaciirr  m.  case  lie  dbooid  get  kb  deed  **«*'^M  >.^ 
bei:fe  the  lirs  pazcbaser.  1^;. 

EMmkma^ ^ deed t^ffkfA  mm  frwif  of  itt  «zenhioB.] — ^iljf.l^ 
pcoo^  oif  ^e  €xecxi£k».  of  ^e  deed  is  required  xt  the  time  r'  ' 


enrE^bnesc:  CQaaeqoescbr  ^e  certificate  of  oirolBentof  tho 
ioticnnBeBtBiiopro   '  "  ~ 


ioticnnBeBt  b  no  prodTof  il»  exeeotioo :  (J3ttAoj>  t.  Dt  Bwrgkf' 

-    —  —  .3,— 


HlbeB  wi/e  eftamai.  m  teal  »  m  meeeuutif  party.] — As  %  T* 
ligbt  of  dowser  attaches  on  estates  tail  in  pofisession,  the  wife^  ^ 
mnat  in  that  erent  be  a  coocnrnx^  V^  ^  <»der  to  ickiitf 
her  daim.  In  such  case  it  ought  to  recite  that  she  will  concur  f^ 
Ibr  the  purpose  above  mentkxned,  and  it  must  be  stated  in  [ 
the  operatrre  port  of  the  deed,  that  for  the  purpose  of  t^b-i 
qniahing  her  right  of  dower,  she,  at  the  request  of  her  hw- '  > 
band,  testified,  &c^  remises,  releases,  &c.:  (see  the  form  I  CoB»'  '^ 
Prec,  Part  IL,  Section  I\\,  No.  IIL,  ni  motu,  p.  337.)  Tht 
husband  must  also  enter  into  a  coTenant  that  the  deed  disQ 
be  dul  J  admowledged  by  his  wife,  which  must  be  acknow* 
ledged  by  her  aocOTdinglj,  and  the  memorandum  thereof  % 
dulj  indorsed  upon  the  disentailing  deed :  (see  the  forms'  \>^ 
1  Ck)n.  Prec.,  Part  IL,  Section  L,  No.  VL,  p.  65;  uL*.  Vi 
No.  Vn.,  p.  67,  2nd  edit.)  \^ 

Where  entail  is  barred  by  tenant  for  Ufe  and  remainder'  ^ 

man,'] — Where  a  tenant  for  life  and  remainder-man  in  tail  L 

are  desirous  of  barring  their  estates  tail,  it  is  a  very  commoa  ^^ 

practice  to  limit  the  lands,  discharged  of  all  estates  tail,  &Ct'  ^ 

to  such  uses  as  the  tenant  for  life  and  remainder-man  shall  ^ 

jointly  appoint ;  and  in  default  of  such  appointment,  to  the  use  \^ 

of  tenant  for  life,  for  the  term  of  his  life,  without  impeach-  )^ 

ment  of  waste,  with  remainder  to  the  use  of  the  remainder*  ^ 

man,  his  heirs  and  assigns  for  ever :  (see  the  entire  form  i. 

1  Con.  Prec,  Part  II.,  No.  IV.,  pp.  339,  340,  2nd  edit.)  >■ 

2.  As  to  Copyholds, 

How  entails  in  copyholds  are  barred."] — The  provisions  d 
tho  Fine  and  Recovery  Substitution  Act  (3  &  4  WilL  4, 
0.  74)  are  applied  to  copyholds  (sect.  50),  except  that  dis- 
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positions  of  legal  estates  are  to  he  made  by  surrender  (see 
tie  forms  1  Con.  Free,  Part  11.,  Section  IV.,  No.  VII., 
pu  349 ;  t€f.  ib.  No.  VIII.,  p.  351,  2nd  edit.),  and  of  equitable 
— *-*-*^  either  by  suirender  or  by  deed. 


Where  the  protector  is  a  consenting  party,'] — If  there  is  a 
protector,  and  the  latter  is  a  consenting  party  to  the  assur- 
ance, such  consent  must  be  stated  in  the  memorandum  of 
aurrender:  (see  the  form  1  Con.  Free.,  p.  349,  in  notisy 
Sndedit.) 

Where  the  protector  consents  by  deed,] — If  the  protector 
consents  by  deed,  the  latter  must  be  produced  to  the  lord  or 
Us  steward  at  or  before  the  surrender,  and  the  lord  or 
iteward  is  to  acknowledge  such  production  by  indorsement 
on  the  deed,  and  enter  the  deed  and  indorsement  on  the 
idls,  and  the  indorsement  is  to  be  evidence  of  the  production, 
and  the  lord  or  steward  is  to  indorse  a  memorandum  of  such 
entry :  (sect.  51.)  A  similar  form  of  deed  may  be  employed 
m  case  of  a  protector  consenting  to  a  disposition  of  copy- 
holds, or  where  a  similar  consent  is  given  with  respect  to 
freehold  estates,  as  in  the  form  already  referred  to :  (see  ante^ 
p.  256.) 

Where  the  protector  does  not  consent  by  deed.] — In  case  the 
protector  does  not  consent  by  deed,  then  the  consent  is  to 
06  given  by  him  to  the  person  taking  the  surrender  by  which 
the  disposition  shall  be  effected ;  and  if  the  surrender  shall  be 
made  out  of  court,  it  shall  be  expressly  stated  in  the  memo- 
randum of  such  surrender  that  such  consent  has  been  given ; 
and  such  memorandum  shall  be  signed  by  the  protector, 
and  the  lord  of  the  manor  of  which  the  lands  are  parcel,  or 
Ids  steward ;  or  the  deputy  of  such  steward  shall  cause  the 
memorandum,  with  such  statement  therein  as  to  the  consent, 
to  be  entered  on  the  court  rolls  of  the  manor;  and  such 
memorandum  shall  be  good  evidence  of  the  consent,  and  of 
the  surrender  therein  stated  to  be  made.  But  if  the  surrender 
be  in  court,  the  lord  or  steward  is  to  enter  the  consent  on 
the  roUs  with  the  statement  of  the  consent ;  and  such  entry, 
or  a  copy,  will  be  as  available  for  the  purposes  of  evidence 
as  any  other  entry  on  the  court  rolls,  or  a  copy  thereof. 

A  further  memorandum,  testified  on  such  entry,  should  be 
indorsed  on  the  deed,  a  form  of  which  will  be  found  1  Con. 
Free.,  Fart  II.,  Section  IV.,  No.  VII.,  p.  349,  in  notis, 
2nd  edit. 
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Emrolmemt  mot  necesMtry  in  a  dupotiHan  of  copyholdi.'}^ 
Enrolment  is  in  no  ease  necessary  to  the  validitj  of  tL  dm 
entailing  assurance  of  copjholds,  whether  it  be  effected  hf 
deed  or  by  surrender,  otherwise  than  by  entry  on  the  oooift 
rolls :  (sect.  54.) 

Am  to  duetdailn^  assurances  of  equitable  estates  taH  m 
copy  holds  J] — The  Fine  and  Recovery  Substitution  Act  (Ski 
nilL  4,  c.  74)  empowers  an  equitable  tenant  in  tail  of  copj* 
holds  to  dispose  of  them  under  the  act  by  deed  to  be  entmd 
on  the  court  rolls :  (see  the  form  1  Con.  Prec.,  Part  Hi 
Section  IV.,  No.  IX.,  p.  352,  2nd  edit.)  If  the  protector 
consents  by  a  separate  deed,  it  must  be  executed  previouslj 
to,  or  amnltaneonsly  with,  the  disposition,  and  is  to  be 
entered  on  the  court  rolls. 


VnL  As  TO  THE  Preparation  of  the  Conveyance  whkbi 
THE  Sale  is  xade  under  a  Decree. 

By  whom  the  conveyance  is  to  he  prepared^ — Where  salee 
are  made  under  a  decree,  the  purchaser's  solicitor  is  the 
proper  person  to  prepare  the  conveyance,  which  he  does  at 
his  client^s  expense ;  when  so  prepared,  a  fair  copy  of  the 
draft  is  sent  to  the  several  conveymg  parties,  or  their  soli- 
citors for  their  approval,  in  the  same  manner  as  in  the  case 
of  ordinary  sales. 

Where  objections  are  taken  to  the  draft']  — If  any  objectioM 
are  taken  to  the  draft,  about  which  the  solicitors  for  the 
various  parties  are  unable  to  agree,  the  draft  is  transmitted 
to  the  conveyancing  counsel  to  be  settled  by  him :  (Ayck.  437.) 
Where  a  deed  is  settled  by  the  court,  it  is  sent  to  the  judge's 
chambers,  and  from  the  judge's  chambers  it  is  sent  to  the 
conveyancing  counsel :  (i6.) 

As  to  the  engrossment,  execution,  and  attestation.']— The 
draft,  when  settled  and  approved,  is  engrossed  by  the  pur- 
chaser's solicitor,  and  executed  by  the  parties  in  the  same 
manner  as  any  other  conveyance,  the  costs  of  which  execution 
are  in  like  manner  paid  by  the  vendor. 

Course  to  be  adopted  if  any  of  the  parties  refuse  to  execute!] 
— In  case  any  of  the  parties  should  refuse  to  execute  the  con- 
veyance, the  proper  course  to  pursue  will  be  to  produce  the 
engrossment  of  the  deed  in  court,  where  it  will  be  marked  by 
the  registrar ;  and  upon  an  affidavit  that  the  dratt  has  been 
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Mled  ftDd  approved  by  the  conyeyancin^  counsel,  and  that 
lb  engrosfiment  is  a  true  copy  of  such  draft,  an  order  will 
h  made  for  the  execution  of  the  deed  by  the  party ; 
burvey  y.  Brooke,  22  L.  J.  14.)  If  the  deed  has  been 
ttled  in  chambers,  the  order  is  obtained  on  production  of 
te  certificate  of  the  chief  clerk,  that  the  deed  has  been 
ttied :  (Ayck.  437,  2nd  e<lit.)  Upon  seryice  of  the  order 
Id  non-compliance,  a  vesting  order  may  be  obtained : 
k  and  see  Smith,  613,  2nd  edit.) 
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CHAPTER  V. 

STAMP  DUTIES. 

L  Stamp  Duties    o»    thb    Cosvbyakce    or  Trakst 
Real  Pkopertt. 

II.  Proobessiye  Duties. 

III.  Duties  chargeable  upoir  the  Surrenders  and  j 

TANCES  to  Copyholds  or  other  Customary  Es: 

IV.  Errors  and  Omissions,  how  remedied. 

1.  Where  the  wrong  stamps  have  been  used. 

2.  Where  the  iDfltraments  are  unstamped  at  the 

execution. 

3.  As  to  the  stamping  of  instmments  executed  abroai 

4.  Allowance  for  spoiled  stamps. 

5.  By  whom  the  expenses  of  re-stamping  instrumenl 

be  borne. 


I.  Stamp  Duties  om  the  Convetakce  or  Transfeb 
Real  Property. 

Origin  and  progress  of  stamp  duties  upon  the  conveyi 
transfer  of  real  property.'] — Stamp  duties  upon  the  c( 
ance  or  transfer  of  real  property  are  included  among 
Tarious  subjects  upon  wuich  these  duties  were  institute 
imposed  by  the  statute  5  &  6  Will.  &  M.  c.  21.  By  i 
subsequent  enactments  additional  duties  were  panted, 
at  length  caused  such  a  perplexing  accumulation  that 
found  expedient  to  consolidate  them.  This  was  done  1 
statute  44  Geo.  3,  c.  98.  But,  under  the  above-pienl 
acts,  the  stamp  duties  on  conveyances  were  unifonr 
without  reference  to  the  amount  of  the  purchase  monej 
ad  valorem  duties  being  imposed  upon  assurances  (A 
kind  until  the  passing  of  the  statute  48  Geo.  3,  c.  H 
which  a  duty  was  imposed  commencing;  at  I5t.  aodincra 
to  500/.    The  statute  53  Geo.  3,  c.  108,  also  conUinB  vai 
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ons  relating  to  ad  valorem  duties  on  conyejanoes,  the 
of  which  were  superseded  bj  the  Greneral  Stamp  Act 
.^o.  3,  c.  184),  which  imposed  another  scale  of  duties 
1  thereof;  which  last-mentioned  duties  have  asain 
mperseded  by  the  statute  13  &  14  Vict.  c.  97,  which 
rtablishes  a  new  scale  of  ad  valorem  duties,  being  those 
are  now  required  to  be  adopted  upon  all  conveyances 
1  property. 

cnmt  of  stamp  duties^  how  regidated.']-'The  amount  of 
orem  duties  on  conveyances  must  now,  therefore,  ,be 
kted  by  the  last-mentioned  enactment ;  still,  as  ques- 
must  frequently  arise  in  the  course  of  a  purchase,  upon 
tamps  under  the  pre-existing  Greneral  Stamp  Act 
tco.  3,  c.  184),  we  subjoin  a  Comparative  Table, 
Qg  a  scale  both  of  the  Old  and  New  Stamp  Duties. 


Id  Scale. 

Old  duty 
thereon. 

New  Scale. 

New 

duty 

thereon. 

£  8.  d. 

20/ 

^    26/. 

0  10  0) 

1  0  0| 

Not  exceeding  25/..... 

£  8.  d 
0    2  6 

50 

1    0  0 

Exceeding  25/.^ 

r  60/. 

0    6  0 

75 

1  10  0 

25 

75 

0    7  6 

100 

1  10  0 

75 

100 

0  10  0 

125 

1  10  0 

100 

125 

0  12  6 

150 

1  10  0 

„         125 

to 

150 

0  16  0 

175 

2    0  0 

150 

^B 

175 

0  17  6 

200 

2    0  0 

,.         175 

% 

200 

10  0 

225 

2    0  0 

200 

S 

225 

1    2  6 

S 

250 

2    0  0 

,.         225 

,  s  • 

250 

1    6  0 

'a 

275 

2    0  0 

„         250 

t 

275 

1    76 

'^1    300 

2    0  0 

„         275 

p 

300 

1  10  0 

^  1    360 

3    0  0 

„         300 

1 

360 

1  16  0 

08 

400 

3    0  0 

350 

400 

2    0  0 

450 

3    0  0 

400 

450 

2    6  0 

500 

3    0  0 

„         450 

600 

2  10  0 

550 

6    00 

„         600 

650 

2  15  0 

600 

6    0  0 

„         650  J 

^  600 

3    00 

700 

6    00 

1 

800 

9    0  0 

900 

9    0  0 

J    Liooo 

9    0  0 

wre  1,000/.  th 

e  old  duty 

Exceeding  600/.  for  ( 

jvery) 

bout  1/.  per  c 

,ent.  ap  to 

100/.,    and    also   for 

any  V 

0  10  0 

Ml.,  at  whic 

h  sum  the 

fractional  part  of  100/. 

J 

«rtop8. 
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iiini.':£ie  «is  if  Bcr  jhiol  :BisBBfi&.  iKBt%  9 

7BL  7  T**  »'^«m'   T^-T^wi.*  ir  iiMima  or  of  any  ilgfei^  tMiJ 

ir  Sflua.  n.  jj.  inc  id.  ir  ipn 

■sr  Hauar  juiubl^^  "^  "isaL  s  ai     _ 

'  ' -       .      -        -j^,,^,^ 

U" 

Tie  MHidm^MB  Mwy  mmai  he  tnAf  tkded  im  At  m^^ 
wfyimmttJl — TW  fnJuae.  or  coaodentkm  money  ahaU  It-  y^ 
'     '         msed  aad  set  fcrth  in  words  at  len^  in  ^ 
for  o«1t  deed  of  eoBTejmnre ;  and  if  the  ocxisidefar  L 
r  wholh' or  in  part,  of  an  J  stock  (n"  seconU^  j - 
that  the  Talnetiwreofdiall  be  ascertained  and  set  fordi  AJ 
Eke  Munnej  in  tke  eoorejance. 

PemaUiafar  mat  seitu^/ordk  eomsidgraiitm  Ird^.]— If tej 
ooQfiderttioo  is  not  tmlj  set  fiirth  in  accordance  with  thij 
directions  ooof  ained  in  die  Stamp  Acts  (48  Geo.  3,  c  1#  j  1 
^>Geo.  3,  c.  184;  IS  &  14  Vict.  c.  97),  both  vendor  nil 
purchaser  are  subjected  to  a  penalty  of  50/.,  and  tiao  to  te  1 
payment  of  fire  times  the  amount  of  the  duty  beyond  what  ; 
was  actually  paid ;  but  a  purchaser  has  this  advantage  ont  [ 
a  vendor,  that  akhough  he  shares  with  the  latter  in  the  r 
burden  of  the  penalties,  be  will  be  entitled  to  recover  back  ? 
from  him  so  much  of  the  purchase  moneys  as  shall  bt  ^ 
untruly  set  forth  in  ihe  conveyance :  (48  Greo.  3,  c.  149t  J 
80.  22  and  23.)  ^ 

IE 

Other  parties  liable  to  penalties  for  not  tndy  setting  fofA  ^ 
cofuideration.^^Ia  addition  to  the  vendor  and  purchafceTt  ^' 

— —  '^ 

(1)  It  has  been  recently  held  that  the  sale  of  the  goodwill  of  a  haaam  \ 

for  a  pecuniary  consideration  reqaires  an  ad  valorem  stamp  prour*  -^ 
tioneu  to  the  amount  of  the  purchase  money  {Attorney- Generoi  t. 

Potter.  23  L.  T.  Hep.  269),  but  it  seems  that  choses  in  action,  aadi  f 

OS  bonds,  judgment,  or  the  like,  do  not  come  within  the  definitioiisf  * 

other  property,  real  or  personal,  mentioned  in  the  schedule  attached  t»  i 

the  Stamp  Acts,  upon  which  an  ad  valorem  du^  becomes  payaUs :  '- 

nVarren  v.  Hotoea,  2  B.  &  C.  281 ;  and  see  6  &.  234;  9  ift.  400;  1 
CoUwell  ▼.  Dewton,  14  L.  T.  Eep.  468.) 
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te  attorn^,  oonTejanoer,  or  oUier  person  preparing  rach 
:]hed  in  wfaicJi  the  consideration  is  not  truly  expressed,  will 
Ait  only  incur  a  penalty  of  50(M.,  bnt  also  become  disqua- 
lied  to  practice,  or  to  hold  anj  office.  Similar  penalties  are 
Ao  inflicted  on  stewards  of  manors  and  others  for  pre- 
fKiiig  copyhold  assurances;  and  stewards  and  tenants  of 
Bwinin  not  actually  preparing,  but  aiding  and  assisting  in 
As  paesinff  o(  any  copyhold  assurance  wherein  the  true  con- 
lUeration  is  not  set  forth,  are  made  liable  to  a  fine  of  601. 
ftr  every  offence :  (sects.  SO  to  34.) 

Comnderaiiom  being  untndy  set  forth  doee  not  invalidate  the 
■Mhiinifiif  ] — But  notwithstandii^the  act  (48  Geo.  3)  inflicts 
iBvere  penalties  for  not  truly  setting  forth  the  consideration, 
tte  assurance  itself  will  not  be  invaGdated  thereby :  (RobiM" 
m  T.  MacDonneU,  6  Man.  &  Selw.  234.) 

Nopenalfy  will  be  incurred  where  the  sum  aciuaUy  paid  ia 
K^  e*pre99edJ]'^IinA  where  the  sum  actuallv  and  bona  fide 
ftki  is  trul^  expressed,  no  penalties  will  be  incuired, 
lotwithstanding  it  should  be  less  than  the  sum  actually 
•greed  upon,  provided  it  be  the  true  amount  which  is 
nally  agreed  to  be  paid,  and  which  is  actually  paid  accord- 

S,  although  in  reality  it  should  be  proved  that  such 
^on  was  made  for  the  express  puipose  of  evading  the 
hMier  rate  of  stamp  duty:  {Shephard  y.  HaU^  3  Camp. 
hTpTc.  20.) 

Ad  valorem  duties  payable  an  the  purchase  of  an  equity  of 
ndemption.'\ — Where  an  equity  of  redemption  is  purchased, 
the  mortgage  debt  is  treated  as  part  of  the  consideration 
ipon  which  the  ad  valorem  duty  is  to  be  paid.  Thus,  if  a 
|Mrq>erty  is  charged  with  a  mortgage  of  1000/.,  and  a 
purchaser  buys  the  equity  of  redemption  for  500/.,  ad 
ulorem  duty  will  attach  on  both  sums,  and  a  stamp  adapted 
to  a  conveyance  in  consideration  of  1500/.  must  be  employed 
aeeordingly.  In  a  recent  case  (Marquis  of  Chandos  v. 
Commissumers  of  Iidand  Revenue,  17  L.  T.  Rep.  128),  the 
Court  of  Exchequer  held  that  the  mortgage  debt  was  not 
lo  be  considered  as  part  of  the  purchase  money,  unless  the 
parehaser  covenanted  to  discharge  it,  and  indemnify  the 
ysndor  firom  all  liability  iu  respect  of  it,  and  was  not  to  be  so 
eonndered  where  the  conveyance  was  altogether  silent  upon 
that  head;  bnt,  very  shortly  after  that  decision,  the  statute 
(16  &  17  Vict.  c.  59)  was  passed  for  the  express  purpose  of 
altering  the  law  in  this  respect,  and  by  the  10th  section  of 
[p.  C]  2  A 
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which,  after  reciting  that  by  the  Greneral  Stamp 
(55  Geo.  3,  c.  184),  it  is  provided  that  where  any 
perty  is  sold  or  conveyed,  subject  to  any  debt  or  su 
money,  to  be  afterwards  paid  by  the  purchaser,  the 
shall  be  deemed  to  be  the  purchase  or  con8ideration-m< 
in  respect  whereof  the  said  ad  valorem  duty  charged 
the  sale  and  conveyance  of  property  is  to  be  paid ;  and 
reciting  that  it  had  been  held  and  determined  that  the 
ad  valorem  duty  is  payable  in  respect  of  any  such  Sam 
debt  only  where  the  purchaser  is  personally  liable  or  boi 
or  undertakes,  or  agrees  to  pay  the  same,  or  to  inden: 
the  vendor  against  the  same,  and  that  it  was  expedi^it  it 
amend  the  law  in  this  respect,  proceeds  to  enact  tnat  wiiM' 
anv  lands  or  other  propertv  shall  be  sold  and  conveyed  eaku 
ject  to  any  mortgage,  wadset,  or  bond,  or  any  debt,  or  fm 
any  gross  or  entire  sum  of  money,  such  sum  of  mon^«| 
debt  shall  be  deemed  the  purchase  or  consideration  monef^ 
as  the  case  may  be,  in  respect  whereof  the  said  ad  vaiorm 
duty  shall  be  paid,  notwithstanding  the  purchaser  shall  IN%  j^ 
be  or  become  personally  liable,  or  shall  not  undertidc0€l|ki 
agree  to  pay  the  same,  or  to  indemnify  the  vendor  or  njF  ,. 
person  against  the  same,  any  thing  in  any  act  or  otherwise  tOr-  ^ 
the  contrary  notwithstanding.  -   > 

Where   the  consideratiott    is    merely   nominal^'] — When  ,^ 

the  consideration  is  a  mere  nominal  one,  as  5«.,  10«.,  <v  *  |^ 

pepper  com,  or  the  like,  which  is  expressed  to  be,  bat  ift  ^ 

fact  never  is  paid,  no  ad  valorem  duty  is  chargeable ;  tod  / 

if  any  other  actual  pecuniary  consideration  is  paid,  thei  I 

no  duty  whatever  will  be  paid  in  respect  of  such  nominal  ; 

consideration,  but,  if  otherwise,  the  common  deed  stamp  ^, 

of  II.  158.  will  attach  upon  it.  , 

Stamp  duties  chargeable  where  the  consideration  for  Urn  ^ 

conveyance  is  an  annuity  or  rent  charge.'] — Where  a  convey-  \ 

ance  is  made  in  consideration  of  an  annuity,  the  common  r 

deed  stamp  of  1/.  \5s.  would  formerly  have  been  sufficient  | 

to  cover  it :  (James  v.  Tedey,  2  Bro.  &  Bing.  702 ;  Cya^  I 

herland  v.  KeUy,  3  Bam.  &  Adol.  607.)    But  by  the  recent  ' 

act  (17  &  18  Vict.  c.  63),  any  convejrance  (not  being  a  lean  ^ 

or  tack  for  years),  where  the  consideration  is  an  annual  • 

sum  payable  in  perpetuity,  or  for  any  definite  period,  when  ! 

the  annual  sum  secured  or  made  payable  shall  not  exceed  ■ 

the  sum  of  20Z.,  is  charged  with  a  duty  of  2s.  6d. ;   and  ; 
where  the  same  shall  exceed  20«.,  and  shall  not  exceed  122., 
then  for  every  20^.  and  fractional  part  of  20«.  of  such  annual- 
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■nn,  a  duty  of  2s,  6d,    Ancl  where  the  same  shall  exoeci} 

HE.,  and  shall  not  exceed  24/.,  then  for  every  40«.,  and 

flactional  part  of  40s,  of  such  annual  sum,  a  duty  of  5s, ; 

wod  wbere  the  same  shall  exceed  24/.,  then  for  ever}'  4/.  aud 

'ftaedonal  part  of  41.  of  such  annual  sum,  a  duty  of  10«. 

'And  by  a  still  more  recent  enuctment  (17  &  18  Vict.  c.  83), 

mj  conveyance,  &c.,  described  in  the  schedule  annexed 

Micto  shful  be  made  partly  in  consideration  of  such  annual 

■DB,  as  in  such  schedule  is  mentioned,  and  partly  in  con- 

■deration  of  a  sum  of  money  or  stock,  as  mentioned  under 

Ae  bead  or  title  of  conyeyance  in  the  schedule  to  the  said 

Mi  of  tbe  13  &  14  Vict.  c.  97,  such  conveyance,  &c.,  shall 

1m  chargeable  with  the  ad  valorem  duties  granted  by  the 

Mti  respectively,  in  respect  of  each  of  the  said  cousidera- 

tMMis ;  and  in  any  case  where  any  deed  or  instrument  shall 

be  diargeable  with  any  ad  valorem  duty  in  respect  of  any 

nm  of  money  yearly  or  in  gross,  or  any  stock  or  security 

henin   mentioned  shall   be  made,    also   for   any  further 

nfaiable  consideration,  such  deed  or  instrument  shall  be 

Airgeable  ^except  where  express  provision  to  the  con- 

tmy  is  or  snail  be  made  by  any  act  of  Parliament)  with 

neh  stamp  duty  as  any  separate  deed  or  instrument  made 

far  Boch  last  consideration  only  would  be  chargeable  with, 

«ie^  progressive  duty :  (sect.  16.) 

No  ad  valorem  duties  chargeable  upon  a  covenant  to  lay  out 
Mspscifiedsum  in  building  or  improvemerds,!^ — No  ad  valorem 
dnty  will  attach  upon  a  covenant  by  which  a  lessee  or  a 
purchaser  undertakes  to  lay  out  a  specified  sum  in  buildings 
or  other  improvements  upon  the  demised  or  purchased 
pranises :  (NiehoUs  v.  Cross^  14  Mees.  &  Wels.  42.) 

Am  to  assignments  by  sheriff,  and  conveyances  by  the  as- 
ogneeM  of  SauArwpto.J— An  assignment  of  property  sold 
met  an  execution  by  the  sheriff  to  the  purchaser  is  liable 
to  the  same  ad  valorem  duty  as  in  the  case  of  sales  under 
or^nary  circumstances  (Lessee  of  Nemgle  v.  Ahem^  3  Ir. 
htm  Rep.  81),  as  are  also  conveyances  by  the  assignees  of 
Uakrupts  or  of  insolvent  debtors. 

fVhere  lands  are  contracted  to  be  purchased  by  several 
nerscnw.] — Where  lands  or  other  property  contracted  to 
be  purchased  by  two  or  more  persons  jointly,  or  by  any 
other  person  for  himself  aud  others,  or  wholly  for  others  at 
one  entire  price  for  the  whole,  shall  be  conveyed  in  parts  or 
parcels  by  separate  deeds  or  instruments  for  the  persons  for 
2  a2 
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whom  the  same  shall  be  purchased,  fbr  distinct  p 
shares  of  the  purchase  money,  the  princip<J  or  only  < 
conveyance  of  each  separate  part  or  parcel  shall  be  c 
with  the  said  ad  valorem  duty  in  respect  of  the  i 
money  therein  specified  as  the  consideration  for  the 
but  if  separate  parts  or  parcels  of  such  lands  or  otbe 
perty  shall  be  conveyed  to,  or  to  the  use  of,  or  in  tro 
different  persons,  in  and  by  one  and  the  same  deed 
strument,  then  such  deed  or  instrument  shall  be  cb 
with  the  said  ad  valorem  duty  in  respect  of  the  aggi 
amount  of  the  consideration -moneys  therein  mentioned 
paid,  or  agreed  to  be  paid,  for  the  lands  or  property  tb 
conveyed  to  the  purchaser  :  (55  Geo.  3,  c.  184,  tit " 
veyance.") 

When  several  parties  sell  at  distinct  prices^  a  stamp 
aggregate  amount  will  be  sujficient,'] — ^But  where  « 
parties  sell  at  dbtinct  prices,  if  they  all  convey  to  the 
chaser  by  the  same  instrument,  one  stamp  inll  cot( 
whole,  without  respect  to  the  different  estates  and  int 
the  conveying  parties  take  in  the  property :  {ib.) 

As  to  sub'SalesJ] — With  respect  to  sub-sales,  when 
person  having  contracted  for  the  purchase  of  any  Lu 
other  property,  but  not  having  obtained  a  conye 
thereot,  shall  contract  to  sell  to  any  other  person,  u 
same  shall  in  consequence  be  conveyed  immediatelj  t 
sub-purchaser,  the  principal  or  only  deed  or  instnmi 
conveyance  shall  be  charged  with  the  said  ad  valoren 
in  respect  of  the  purchase  or  consideration  therein  exDi 
or  agreed  to  be  paid  by  the  sub-purchaser:  (55  6 
c.  184 ;  tit.  "  Conveyance.") 

As  to  sub'purchasers.'] — "  And  where  any  person,  1 
contracted  for  the  purchase  of  any  lands  or  other  pn 
as  aforesaid,  shall  convev  the  same  in  parts  or  parcel 
principal  or  only  deed  of  conveyance  of  each  part  or 
thereof  shall  be  charged  with  the  said  ad  valorem  d 
respect  only  of  the  consideration-money  paid  for  the 
by  the  sub-purchaser,  without  any  regard  to  the  amoi 
the  original  purchase-money : '*  (id,  w,) 

What  persons  are  to  be  deemed  purchasers  and  sd 
— In  all  cases  of  such  sub-sales  as  aforesaid,  the  snh 
chasers  and  persons  selling  immediately  to  them,  sba 
deemed  the  parchaseis  and  sellers  within  the  meaoii 
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fttt  Sump  Acta  (48  Geo.  3,  c.  149,  and  55  Geo.  3,  c.  148), 
inik  respect  to  the  at/  valorem  daties  thereby  granted. 

Am  to  ad  valorem  duties  where  there  hoe  been  an  actual  con" 
Wmmee  to  the  person  immediately  eelling,'] — fiut  where  any 
MHpiirfhaser  shall  take  an  actual  conyeyance  of  the  inte- 
Wii  of  the  person  immediately  selling  to  him,  which  shall  be 
_  Mtrpiable  with  the  said  ad  valorem  duty  in  respect  of  the 
'  ^RBase  or  consideration  paid  or  agreed  to  be  paid  by  him, 
'  ^diall  be  duly  stamped  accordingly,  any  deed  or  instru- 
•BBt  of  conveyance  to  be  afterwaras  made  to  him  of  the 
^operty  in  question  by  the  original  seller  shall  be  exempted 
wm  the  said  ad  valorem  duty,  but  will  neyertheless  be 
Aargeable  with  1/.  I5s.  common  deed  stamp. 

•Additional  stamp  duties  chargeable  where  the  instrument 
•■jWw  QHtffthing  beyond  the  conveyance,']  —  Where  any 
■^nunent,  operating  as  a  conyeyance  on  the  sale  of  any 
M^rty?  shall  operate  as  a  conyeyance  of  any  other  than 
■6  prc^rty  sold,  by  way  of  settlement,  or  for  any  other 
f*P*e,  or  shall  also  contain  any  other  matter  or  thing 
■"wes  what  shall  be  incident  to  the  sale  or  conyeyance 
*fr  property  sold,  or  relate  to  the  title  thereto,  every 
J*J®^  or  instrument  shall  be  charged,  in  addition  to 
■J  duty  to  which  it  shall  be  liable  as  a  conyeyance  on 
■•  we  of  property,  and  to  any  progressiye  duty  to  which 
•  nay  aljjo  be  liable,  with  such  further  stamp  duty  as  any 
JPJ**®  deed  containing  the  other  matters  would  haye  been 
■■X^Wewith,  exdusiye  of  the  progressive  duty:  (ib.) 

J^^onal  duties  on  freehold  estates  now  aftoZwAerf.]  — In 
™tion  to  the  ordinary  €ui  valorem  duties  on  conyeyanees  of 
2*hoId  property  transferring  the  immediate  possession,  an 
j*™ynal  stamp  duty  was  imposed,  as  on  the  deed  of 
fJP^  *nd  sale  for  a  year,  where  the  conveyance  was  by 
■J*«nd release,  or  on  the  instrument  of  conveyance  itself, 
™*  the  assurance  was  by  feoffinent,  or  by  deed  of  bargain 
U;,.*"®  enrolled;  but  all  these  additional  duties  were 
«»"«kedby  the  statute  13  &  14  Vict.  c.  97,  s.  7. 

'r  A«re  the  consideration  is  a  transfer  of  stocky  mortgage, 
2^^'  or  debenture.]  —  No  ad  valorem  duties  were 
T^ble  under  the  General  Stamp  Act  (55  Geo.  3,  c.  184), 
Jr?®  *^e  consideration  for  the  purchase  was  a  transfer  of 
5?J*)  but  now,  under  the  more  recent  enactment  (13  &  14 
^  ^  97),  schedule  CoimBTANGS,  where  the  consideration 
2  A3 
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shall  be  stock  in  any  of  the  public  funds,  or  any  goTemment  '^ 

debenture,  or  stock  of  the  Bank  of  England,  or  Bank  of  U 
Ireland,   or  any  debenture  or  stock  oi  any  oorporatioD, 

company,  society,  or  person  or  persons  payable  omy  at  thi  "tf 

will  of  the  debtor,  the  said  duty  shall  be  calculated  (takiag  tt 

the  same  respectiyely,  whether  constituting  the  whole  cr  ^i 

part  of  such  consideration)  according  to  the  ayerage  sdliiig  lit 

price  thereof  respectively  on  the  day  or  either  of  the  ten  i\ 

days  preceding  the  day  of  the  date  of  the  deed  or  instnu  n: 

ment,  of  conveyance;  or,  if  no  sale  shall  haye  taken  ^M  o: 

within  such  ten  days,  then  according  to  the  average  seDiiif  t; 

price  thereof  on  the  day  of  the  last  preceding  sale.    And  s  ill 

such  consideration,  or  part  of  such  consideration  shall  be  t  li 

morturage,  judgment,  or  bond,  or  debenture,    the  amount  :t 

whereof  shall  be  recoverable  by  the  holder,  or  any  othet  jt 
security  whatsoever,  whether  payable  in  money  or  other- 

wise,  then  such  calculation  shall  be  made  according  to  the  t 

sum  due  thereon  for  both  principal  and  interest.  ^i 

Exchanges,']~'The  act  (13  &  14  Vict  c.  97)  is  altogether  i 

silent  with  respect  to  the  stamp  duties  when  the  conveyance  i 

is  made  by  wa^  of  exchage.     Assurances  of  this  kind,  there-  :( 

fore,  still  remain  within  the  operation  of  the  General  Stainp  L 

Act  (55  Geo.  3,  c.  184),  unaer  which  they  are  chargeab»  \ 

with  a  duty  of  II.  15«.  where  no  sum  of  money  is  ptid|  i 

or  only  a  sum  under  300Z.,   by  way  of  equality  of  ex-  { 

change ;   but  where  a  greater  sum  than  300/.  is  paid  fiv  ^ 

such  equality  of  exchange,  then  the  same  ad  valorem  duty  ii  1 

payable  as  on  the  conveyance  on  a  sale  of  lands  for  a  sum  ! 
equal  to  the  sum  so  paid  or  agreed  to  be  paid,  the  amount 
of  which  will  now  be  regulated  by  the  new  scale  of  dutiet 
imposed  upon  sales  by  the  act  13  &  14  Vict.  c.  97. 

Power  of  attorney.'] — A  power  of  attorney  to  execute  a 
deed  must  be  made  by  deed  stamped  with  a  II,  1 5s.  stamp: 
(White  y.  Cayles^  8  T.  R.  176.)  But  a  power  of  attorn^ 
for  the  sale,  transfer,  or  acceptance  of  stock,  will  be  covered 
with  a  stamp  duty  of  IL ;  the  stamp  duty  on  powers  of 
attorney  of  every  other  kind  is  •!/.  10«.,  with  the  exception  of 
instruments  of  this  kind,  authorizing  persons  to  receive  prize 
money  or  seamen^s  wages,  which  are  charged  with  a  duty 
of  Is.  only. 

Revocation  of  power  of  attorney.'] — A  power  of  attomer 
may  be  revoked  oy  parol,  in  which  case  no  stamp  duty  will 
attach,  but  if  such  power  is  revoked  by  deed,  then  a  I/.  I5s. 
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common  deed  stamp  will  become  necessary :  {Rex  t.  Went^ 
1  Bing.  131.) 

AttammerU,'] — ^A  simple  act  of  attornment  to  the  persons 
Imlly  entitled  to  the  reversion  requires  no  kind  of  stamp 
whatever,  an  act  of  this  kind  not  being  deemed  of  sufficient 
uaportance  to  occupy  a  place  in  the  Stamp  Acts :  ( Cornish 
V.  jLearaUy  8  fi.  &  C.  471.)  But  if  the  amount  of  rent,  or 
(iie  time  or  manner  in  which  it  is  to  be  rendered,  is  set  forth 
in  the  attornment,  it  will  then  be  viewed  in  the  light  of  an 
weement,  and  must  be  stamped  accordingly  :  (Frankis  v. 
]mmiis^  3  Per.  &  Dav.  565.)  And  if  an  attornment  is  made 
topersons  having  no  right  to  the  property,  such  instrument 
wiu  not  be  deemed  evidence,  unless  it  be  stamped  as  an 
agreement :  (Frankia  v.  Frankis,  3  Per.  &  Dav.  365.) 

Ad  valorem  duty  does  not  attach  unless  the  instrument 
operates  by  way  of  conveyance.'] — No  ad  valorem  duty  will 
attadi  if  the  instrument  does  not  operate  by  way  of  convey- 
ance ;  hence  it  has  been  determined  that  an  award,  although 
voder  band  and  seal,  and  conferring  an  interest  in  real 
Mtate,  was  properly  stamped  with  the  common  U.  I5s.  deed 
stamp.  And  where  an  inclosure  act  gave  the  commissioners 
power  to  award  lands  to  those  persons  who  bought  them  of 
penons  entitled  to  allotments,  it  was  held  that  they  might 
award  lands  partly  by  exchange  and  partly  for  money,  and 
that  the  award  did  not  require  an  ad  valorem  stamp  on  the 
consideration  money,  which  greatly  exceeded  300/. :  {Doe 
tx  dem.  Suffield  v.  Preston,  7  B.  &  C.  392.)  And  upon  the 
■me  principle,  an  agreement  in  considenition  of  7,000/.  to 
present  to  a  rectory,  was  held  not  to  be  a  conveyance 
chargeable  with  ad  valorem  duty,  notwithstanding  it  was 
argued  that  a  court  of  equity  would  have  decreed  the  pur- 
diaser  the  next  presentation,  in  the  event  of  a  vacancy : 
{Wdmot  V.  Wilkinson,  6  B.  &  C.  506.)  So,  where  the 
pkintifT  agreed  to  sell  to  the  defendants  all  the  two  upper 
beds  or  vems  of  coal  under  certain  lands  containing  sixteen 
acres,  more  or  less,  at  77/.  per  acre,  to  be  paid  as  follows, 
fi£.,  100/.  on  the  day  of  the  date,  and  the  other  by  equal 
ouarterly  payments  of  25/.  each ;  and  it  was  also  stipulated 
oat  if  the  defendants  should  work  more  of  the  coal  in  any 
year  than  100/.  the  defendant  shall  pay  for  such  excess 
quarterly,  after  the  rate  aforesaid ;  the  court  held,  notwith- 
standing no  further  conveyance  appeared  to  have  been  con- 
templated, and  that  the  transaction  amounted  to  a  sale, 
still  that  the  instrument  did  not  fall  within  the  description 
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of  those  charged  with  ad  valorem  duty :  (Phillips  v.  Man 
13  L.  J.  Rep.  (N.  S.)  212.)  Neither  wUl  an  agreemei 
the  vesture  of  land  require  an  ad  valorem  stamp. 

No  ad  valorem  duty  attaches  unless  there  is  an  actual  i 
—Unless  there  is  an  actual  sale,  no  cut  valorem  dut^ 
attach.  And  where  a  contract  has  been  entered  into, 
deed  of  conveyance  prepared,  dulj  stamped,  but  such 
tract  is  afterwards  abandoned  previously  to  the  exec 
of  the  deed,  in  such  cases  the  duties  will  be  remitted,  as 
also  will  where  the  whole  of  the  stamp  have  been  sn 
and  in  the  latter  case,  without  any  reference  as  to  wc 
the  instrument  to  which  they  were  attached  shall  have 
exempted  or  not. 

Deeds  by  way  of  family  setdement  not  viewed  ■ 
light  of  sales."] — Settlements  by  way  of  &mily  arranga 
are  not  viewed  in  the  light  of  sales ;  but  instruments  c 
kind  are  chargeable  with  a  particular  amount  of 
duties,  under  the  head  of  **"  Settlement,*'  which  will  form 
ject  matter  for  our  future  consideration,  when  we  go 
treat  of  instruments  of  the  latter  kind :  {Dean  v.  Dim 
4  B.  &  C.  423.) 

As  to  deeds  of  covenant.'] — Covenants  relating  iz 
way  to  the  property  sold,  as  to  produce  title  deeds,  to 
on  the  property,  or  to  do,  or  abstain  from  doing  any 
connection  with  it,  if  contained  in  the  purchase  dee^ 
not  be  charged  with  any  extra  duty  beyond  that  ch 
upon  the  deed  itself;  but  if  such  covenants  are  contaia 
a  separate  instrument,  then  a  II.  I5s.  common  deed 
will  be  required. 

U.  Prooressive  Duties. 

Progressive  duties,  when  and  how  chargeable.] — Th* 
gressive  duties  imposed  by  the  General  Stamp 
{66  Geo.  3,  c.  184)  upon  conveyances  charged  with 
valorem  duty  was  \l. ;  and  where  no  such  ad  valoren 
was  chargeable,  but  the  instrument  was  liable  to  a  d 
\l.  15*.,  under  the  head  of  "  Conveyance  of  any  kia 
otherwise  charged,  nor  expressly  exempted  from  all 
stamp  duty,"  the  progressive  duty  was  1/.  6s.  But; 
under  the  recent  act  (13  &  14  Vict.  c.  97),  schedule  * 
gressive  duty,''  where  any  deed  or  instrument  (^ 
description,  whether  chargeable  witJii  any  stamp  duty. 


•^^]  STAMP  DVTIEB.  278 

i  y^^  achedule,  or  under  any  act  or  Acts  now  in  force, 

[  fa^^  ^  ''^^  Bcfaedole,  receipt,  or  other  matter  put  or 

*°U'®d  thereon,  or  annexed  thereto,  shall  contain  2160 

!  f*™  or  upwards  (or  thirty  common  law  folios  of  seventy- 

■"J^orda  each),  then  for  every  entire  quantity  of  1080 

JJ^'^vw fifteen  common  law  folios  contained  therein  over 

I  S T^ ^  ^  ^^  ^^^^  words,  or  fifteen  common  law  folios) 

[  UJ  •     barged  the  further  progressive  duty  following 

I  m^  1  ^^  ^®^  ^'  instrument  shall  be  chargeable  with 
'  ^1?  ^!^*f>i^m  stamp  duty  or  duties,  not  exceeding  in  the 
^^"•e  sum  of  10«.,  a  further  progressive  duty  equal  to 

h*?^"^t  of  such  ad  valorem  duty  or  duties. 
tnaA    A^  every  other  case  (except  where  any  other  pro- 
fZTT®  ^^^y  is  by  this  schedule  expressly  charged  thereon), 
•&rtfcerprogres/ivedutyoflO*.»'^       ^ 


••■A/****  rfirfi««  not  chargeable  where  exprens  provisian 
f^g^''^  <^harging  a  certain  dutij,'] — But  the  act  is  not  to 
J*™  to  d^ge  progresttive  duties  in  any  case  in  which 
Sm  '^^^o'^  '■  made  for  charging  a  certain  duty,  or  to 
~fe  with,  progressive  duty  any  instrument  with  any  higher 
^gj^P'^^Tessive  duty  than  was  then  chargeable  on  any 
Jj™nent    ^  ^^  jjj,^  description  under  the  pre-existing 

fciT^I*^*  ef  doubts  relating  to  the  progressive  duties  on 
t!^^^  ^erred  to.]— The  act  (13  &  14  Vict.  c.  97) 
*^^    important  enactment  for  the  removal  of  doubts 


— ilttoapt  l^^gressive  duties  to  be  charged  on  instruments 
to^S^  ^^f  other  instruments  duly  stamped  and  referred 
■fterred?**  ^^^  ^  contained  in  the  11th  section,  which 
to  the  8t^^^^  *^**  "  ^^  '*'®  several  acts  now  in  force  relating 
jijjg^  Dr  ^^P  duties,  as  well  as  by  this  act,  certain  duties, 
^j^^/^^gressive  duties,  are  imposed  upon  deeds  and 
tobed  the^*^  ™  respect  of  certain  quantities  of  words  con* 
mm^^  J^^*^an,  together  with  any  schedule,  receipt,  or  other 
A«l  douk  ^  ^^  indorsed  thereon,  or  annexed  thereto,  and 
^'^Q  are  entertained  whether  such  progressive  duties 


on  any  deed  or  instrument  in  respect  of  the 

^^t^Jiined  in  any  other  deed  or  instrument  liable  to 
^gfJL^  11  ^y»  ^^^  ^^^y  stamped,  which  may  be  put  or  in- 
tnt-meik^^^'  or  annexed  to,  or  referred  to,  in  or  by  such 
to  TciiiD'^^^'*®^  ^^^^  ^^  instrument,  and  that  it  is  exnedient 
-^^^!?^  such  doubts,"  proceeds  to  enact,  '*  that  the  said 
■^^^^^^  duties  shall  not  be  deemed  or  held  to  be,  or  to 
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haye  been,  imposed  or  chargeable  upon  any  deed  or  ii 
ment  in  respect  of  the  words,  or  any  quantity  of  the  i 
contained  in  any  other  deed  or  instrument  liable  to  i 
duty,  and  duly  stamped,  which  may  be,  or  may  have 
put  or  indorsed  upon,  or  annexed  to  such  first-meDt 
deed  or  instrument,  or  which  may  be,  or  may  have  bee 
any  manner  incorporated  with,  or  referred  to,  in  or  b 
same. 

Hardship  of  the  existing  law  previous  to  the  above  i 
ment,'\ — Previously  to  the  above-mentioned  enacti 
parties,  by  annexing  one  instrument  to  another,  freqa 
subjected  themselves  to  an  amount  of  stamp  duty  they  i 
contemplated ;  for  where  a  separate  instrument  duly  stii 
was  annexed  to  and  formed  part  of  the  latter,  it  was 
sidered  that  it  must  be  counted  as  part  of  the  latter  in 
ment,  and  be  charged  with  stamp  duty  accordingly:  ( 
V.  Nichols,  1  Moo.  &  Rob.  284.) 

Schedides,  receipt,  or  other  matters  indorsed  on,  or  am 
to  the  deed,"] — Every  schedule,  deed,  receipt,  or  other  mi 
whether  indorsed  on  the  deed  itself,  or  annexed  the 
will  be  counted  in  the  number  of  words  in  casting  u] 
folios,  so  that  every  inventory  or  catalogue  that  is  atti 
to  the  deed  will  be  counted  as  part  of  it,  as  will  alH 
receipt  clause,  the  signatures  of  the  parties  and  witiM 
and  the  clauses  of  attestation :  {Lindley  v.  Clarkson,  1 
M.  436;  Veal  v.  Nicholas,  I  Man.  &  K.  248.)  But  tiie 
and  names  of  the  parties,  and  the  title  of  the  deed  ind( 
thereon,  will  not  be  so  counted :  ( Winter  v.  Pearson,  4 
C.  663.) 

As  to  schedules,  Sfc.  re/erred  to  in  deeds,  hU  not  am 
thereto  J] — Where  any  schedule,  inventory,  or  catalogo 
the  like,  is  referred  to  by  any  deed,  but  not  indorsed 
or  annexed  thereto,  such  schedule,  &c.  will  not  be  calco 
in  the  folios  of  the  deed,  but  a  distinct  duty  will  be  atU 
upon  it,  under  the  head,  ^^  schedules,  inventor^r,  or  • 
logue."  This  duty,  where  the  stamp  duty  on  the  instrui 
referred  to  does  not  exceed  \0s.,  exclusive  of  prope 
duties,  is  a  duty  of  the  same  amount  as  that  of  the  ioi 
ment  so  referred  to.  And  where  the  duty  on  such  itf 
ment  exceeds  \0s.,  exclusive  of  progressive  duty,  then  • 
stamp  will  attach,  with  a  further  progressive  dutrof 
tame  amount  as  before  charged  thereon,  for  every  aa(iiti( 


SI-US 


^IRS.]  STAMP  DUTIES.  274 

I  ^fteen  common  law  folios,  where  such  schedule,  catalogue,  &e. 
I  tttteds  thirty  folios :  (13  &  14  Vict.  97,  schedule.) 

[  (he  deed  rrferring  to  another  wiU  not  convert  the  latter 
r*to  «  mentoryJ] — One  deed  referring  to  the  terms  of 
1 S!"^  ^!^  °^  conyert  the  latter  into  an  inyentory,  so  as 
I  w  wader  it  liable  to  stamp  duties  as  such.  Hence,  where  a 
I  u?  ^*'  ""'^^  °^  lands  to  be  farmed  according  to  a  certain 
1  !y  ^^"^^  ^  other  persons,  it  was  held  that  the  lease  so 
j  Wfcrred  to  did  not  come  within  the  description  of  "  schedule, 
I  JwotMy,  catalogue,  &c."  and  therefore  did  not  require  to 
|tlitampeda8  8ach:  {StruttY,  Eobinson,  3  fi.  &  Aid.  395.) 

^WaUo/jfamp  on  inventory,  ffx,  will  not  qffect  the  former 
mSu  ^^^  ^  refers,^ — The  want  of  a  proper  stamp  on 
■JWolc,  inventory,  or  catalogue  will  affect  that  instrument 

tr  T     a  nCl^  ^  ^*^®  ^o  effect  on  the  deeds  to  which  it  refers : 

^  .      I  \fl^y,BraddyU,  McClell.  217.) 

.  or  am         ''mil  GBABOBABUB  ON  THE  SURRENDER  AND  ADMriTANCB 
tbezs  ^  ^FTHOLD  OB  OTHER  CUSTOMARY   ESTATES. 

^^g^B  ♦  JtoSiy'  ^-f^op^^^  required  to  give  a  note  in  writing 
is  «-J«r^*jf  ff^fy^  amount  of  purchase  mowey.]---Where 
in  ^mmp^r*  haida  are  proposed  to  be  surrendered  in  court, 
i  -wiJ ^i^^^,P^^\T\g  to  surrender  the  same  shall  deliver  a 
w«,lMifcj(^j^'*«^gto  the  steward,  stating  whether  the  supposed 
Li£  ^mfteifyiw^jf !?  ^P^Q  A  ^6  o^  otherwise,  and  in  the  former  case 
'^  ^^^^l^dbM  amount  of  the  purchase  moneys,  to  the  intent 
if  court  M?^  ™*y  ^  ^®*  ®"^  "^  words  at  length  on  the  copy 
iCred^  thp  1  *  ^  uniSL  such  note  or  writing  shall  be  deli- 
iteitQdfv,  ^Ord  or  steward  shall  not  accept  the  proposed 
-  •  rof^  pain  of  forfeiting  50/.:  (48  Geo.  3,  c.  149.)  A 
— ^  ^  ^Ot  is  also  imposed  upon  the  steward  in  case  he 
fteeoQit  i«^^  set  out  the  purchase  money  at  full  length  upon 
flf  lOo^  1  ^lls ;  and  also  subjecting  the  parties  to  a  penalty 
la  Qo^  ^5^^  ^P^n  ^  ^^  ^^  copyhold  premises,  shall,  upon 
Hrrender  iK^  be  delivered  as  aforesaid,  state  the  proposed 
^^^  be  not  upon  a  sale :  (t^.  sect.  30.) 

itr%  ^f^  J  ^^  stewards  liable  to  penalties  for  enrolling  surret^ 
*Ptt«dtv^*^^  «tompcrf.] — The  lord  or  steward  is  also  liable  to 
•wJmt^^^^^^*  tor  enrollinc  surrenders  made  out  of  court, 
••  MV^^  '^^^  sales,  unless  duly  stamped  (48  Geo.  3,  c.  149, 
^QtBon  t^  '^^  ^*^^  taking  any  surrender  or  admitting  any 
^x^ant  to  any  copyhold  premises  out  of  court,  or 
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makinf^  any  volantary  grant  of  such  lands  out  of  cour 
granting  any  licence  to  demise  any  such  lands  without  ca 
the  same,  or  some  memorandum  thereof  respectiyely,  1 
put  in  writing  on  vellum,  parchment,  or  paper,  duly  stai 
with  the  proper  duty :  (ib.  sect.  32.)  Stewutls  of  m 
are  also  subjected  to  the  like  penalties  for  neglecting  to 
out  and  deliver  copies  of  court  roll  within  four  cah 
months  to  the  parties  entitled  thereto :  (ib,  sect.  38.) 

As  to  stamp  duties  an  surrenders,'] — Surrenders,  and 
instruments  relating  only  to  copyhold  or  customary  es 
whose  yearly  ytdue  should  not  exceed  20jr.,  were  exes 
out  of  the  preceding  duties  thereby  imposed  upon  th< 
of  lands  by  the  General  Stamp  Act  (55  (jeo.  3,  c.  184] 
were  thereinafter  charged  with  a  duty  of  1/.  upon 
surrender  or  admission,  whether  made  in  or  out  of  < 
where  the  yearly  yalue  exceeded  the  sum  of  20«.,  and 
it  did  not  exceed  that  sum,  a  duty  of  5«.,  with  a  progr 
duty  to  the  same  amount  for  every  additional  fifteen  co 
law  folios  after  the  first  fifteen,  where  the  instrumeni 
tained  thirty  of  such  folios  or  upwards. 

Voluntary  grants.'] — ^Voluntary  grants  made  by  the  1 
any  copyhold  premises  for  a  life  or  lives  for  a  pecuniar 
sideration,  and  the  copies  of  court  roll  of  such  grants 
also  within  the  exceptions  on  conveyances  under  the  GS 
Stamp  Act  (56  Greo.  3,  c.  184),  but  under  the  h* 
**  Copyhold  *Mn  the  schedule  annexed  to  the  said  ac 
such  voluntary  grant,  or  memorandum  thereof,  w^ 
made  in  or  out  of  court  and  with  or  without  admi 
thereon,  where  the  yearly  value  did  not  exceed  20 
charged  with  a  duty  of  twice  1/.,  and  where  it  did  not  < 
5#.  with  a  duty  of  twice  5«.,  and  a  progressive  duty  o 
either  case.  But  now,  under  the  act  13  &  14  Vict, 
schedule,  "Oopthold  estates,  and  customary  estates  | 
by  surrender  and  admittance,  or  by  admittance  only  » 
by  deed:  Instrumeitis  relating  thereto  upon  the  t 
mortgage  of  such  estates  (that  is  to  say.) 

"Any  admittance  out  of  court,  or  the  memor 
thereof,  or  the  copy  of  court  roll  of  any  admittance  in 
a  duty  of  2«.  6(f.,'*  where  the  same  does  not  amount  tcJ 
common  law  folios,  with  a  pro^essive  duty  of  th< 
amount  where  it  exceeds  that  limit. 

Copyhold  estates  passing  by  surrender  and  admHttn 
Copyhold  estates  passing  by  surrender  and  admittaJ 
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2»Sr**'^^  ^^J  ^^^  ^'^^  ^7  ^^^ '  iNSTBUMMrrs  relating 

1  UJ?^  ^^  otherwifle  charged  by  the  said  act,  when  such 

I  Iw^Si  L^"**^®'**  of  court,  or  the  memorandum  thereof, 

«» 1U\  ^'i**^^®  ^^^  ^®  Greneral  Stamp  Act  (55  Geo.  3, 

Hia  d       *  ^^  of  IZ.  where  the  same  shall  exceed  5«., 

^^  of  5«.  where  the  same  shall  not  exceed  20«. 

'  St^'^  of  admiikmces  out  of  court^— By  the  General 
^g^^C^  Geo.  3,  c  184),  also,  any  admittance  out  of 

2J?  fc'ii  'laeinorandum  thereof,  where  the  clear  yearly 
f  ^ J.  "^  ^ot  exceed  20*.,  is  charged  with  a  stamp  duty 
'  52'    A  ?^®^  *^®  ®*"^®  8*^  ^^*  exceed  20«.  with  a  duty 

m^ih  'Where  both  a  surrender  and  admittance,  or 

"~?™*  ^Ue  surrender  or  admittance,  or  other  memo- 

B*"«nm  thereof,  was  contained  in  the  same  piece  of  vellum, 
"^^^^^  paper,  the  proper  duty  was  payable  in  respect 
M  eaca  surrender  and  of  each  admittance. 

^*^;«*^  effected  by  the  act  18  ^  14  Vict.  c.  97.]— The 
IB7  alteratioiis  which  have  been  effected  with  respect  to  the 
wi^dati&s  on  copyholds  is  in  those  relating  to  "admit- 
WBces  out  ^  Qf  court,"  on  the  copy  of  court  roll  on  an 
iuuttance  ixi.  court  upon  sale  or  mortgage,  which  is  reduced 
•om  U  or  5^  ^  ^  ^^^  Qf  2*.  6d.  in  all  cases. 

^^|f*f***»^«Mfer«  are  made  of  several  tenements^] — With 
W®*^  *°  ^^irrenders  made  of  several  copyhold  tenements, 
s  nems  ta^-|^  5^  ^^^ey  are  all  described  as  forming  the  subject 
J~®  ''"J'^lider  only,  or  only  one  admittance,  that  in  such 
2«  ^'ffr^P  will  be  sufficient  to  cover  the  whole,  provided 
JJJ*~"**^^Jice  onljr  is  necessary  to  perfect  the  title.  But 
^^  sevex*^  admittances  are  necessary,  then  a  separate 
2«?-j  be  required  on  each  admittance :    (Roach  v. 

^^'"^ojr  jEton  CoUeg^  6  L.  T.  Rep.  395.) 

.SJJ^*"'*^*  to  the  uses  of  a  wiU  exempt  from  stamp  dutu,'] 

!I^^^*^  surrenders  of  copyholds  out  of  court,  and  copies 

totmrtLl^^  of  surrenders  in  court  to  the  uses  of  a  will,  or 

firSTww^  for  the  purposes  of  a  will,  as  also  the  court  rolls, 

thttfeU.  1^^  ®^  ^^^  manor  wherein  the  proceedings  relatmg 

T~*^  ,**^^11  be  entered  or  minuted,  are  exempted  from  all 

Sa  ^  (55  Geo.  3,  c.   184,  sched..  Copyhold);  but 

S!w^  lucent  WiUs  Act  (1  Vict.  c.  26,  s.  4),  where  copy- 

^^*^^  not  been  surrendered  to  the  use  of  a  will,  no 

*?^^*«dming  under  the  will  shall  be  entitled  to  be 

^""^^y^  tenant  thereto  without  paying  the  same  duties  as  if 

L^-  C]  '2b 
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the  testator  himself  had  been  admitted ;  and  a  provis( 
subsequent  part  of  the  same  section,  which  empowe 
unadmitted  devisee  c^  copyholds  to  devise  his  estate,  i 
he  could  not  have  done  previously,  also  enacts  th 
pcd^on  claiming  under  such  vriU  shall  be  entitled  to  b 
mitted  thereto,  except  upon  payment  of  such  stamp  d 
fees,  fines,  and  sums  of  money  as  would  have  been  lai 
due  in  respect  of  the  admittance  of  the  said  testator  a 
surrendering  the  estate  to  the  use  of  his  will,  or  of  pn 
ing,  registering,  or  enrolling  such  surrender,  had  he 
duly  admitted,  and  had  surrendered  the  same  to  the  u 
his  will ;  all  which  said  duties  shall  be  paid  in  additi 
the  stamp  duties,  &c.  due  or  payable  on  the  admittas 
the  persons  entitled  as  aforesaid. 

Am  to  deeds  of  covenant  to  surrender  of  copyholds.J 
express  mention  is  made  oi  deeds  of  covenant,  either  fc 
surrender  of  copyholds  or  for  any  other  purpose,  eith 
the  General  Stamp  Act  {55  Geo.  3,  c.  184)  or  in  any 
enactment  relating  to  stamp  duties,  but  such  assur 
were  charged  with  a  duty  of  II.  15s.  under  the  hei 
"  Conveyance  not  otherwise  charged." 


lY.  Errobs  and  Omissions,  how  remsdied. 

1.  Where  the  wrong  stamps  have  heen  used. 

2.  Where  the  instmments  are  unstamped  at  the  time  of  exec 

3.  As  to  the  stamping  of  instruments  executed  abroad. 

4.  Allowance  for  spoiled  stamps,  how  obtained. 

5.  By  whom  the  expenses  of  re-stamping  instruments  mi 

borne. 

1.  Where  the  wrong  Stamps  have  heen  used. 

Statutory  enactments.'] — By  the  statute  43  Geo.  3,  c. 
re-enacted  by  the  General  Stamp  Act  {55  G«o.  3,  c.  '. 
instruments  requiring  stamps  of  a  particular  denomin 
having  wrong  stamps  affixed  to  them,  but  of  equal  or  gr 
value,  are  allowed  to  be  stamped  with  a  proper  s 
without  the  payment  of  any  penalty.  These  acts  are,  \ 
ever,  superfluous  so  far  as  deeds  or  other  instruments  b 
seal  are  concerned,  as  these  have  never  been  marked 
stamps  of  any  specific  character;  consequently,  the  i 
description  of  stamp,  if  of  the  proper  value,  is  equally  ads 
to  a  conveyance,  assignment,  lease,  mortgage,  or  any  ( 
kind  of  deed  whatever. 
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DifficuUies  in  deed$  with  respect  to  wrong  stamps.^ — The 
difficulty  -with  respect  to  deeds  has  been  to  determine  the 
eiact  amoimt  of  duty-  the  particular  instrument  requires, 
•■d  where  there  are  several  instruments  relating  to  the  same 
■tniiflaction,  to  ascertain  in  respect  of  which  of  these  the 
4d  valorem  duty  is  to  be  paid. 

Errors  in  wrong  stamps,  how  rectified.^ — ^To  remove  these 

doubts  and  difficmties,  the  General  Stamp  Act  (55  Geo.  3, 

e.  184}  authorized  the  parties  themselveSf  where  a  doubt 

Aoold  arise  amon^  several  instruments  as  to  which  of 

tiiem  was  the  principal,  to  determine  the  matter,  and  to  pay 

fhe  ad  valorem  dutj  thereon  accordingly ;  and  also,  that  if 

necessary,  the  other  instruments  on  which  the  doubt  should 

have  arisen,  should  be  stamped  with  a  denoting  stamp  testi- 

fifing  the  payment  of  the  ad  valorem  duty.     And  now,  under 

tte  recent  Stamp  Act  (13  &  14  Vict.  c.  97),  when  any  in- 

ttnanent  liable  to  stamp  duty  shall  be  presented  to  the 

Commissioners  of  Inland  Revenue,  at  their  office,  upon  pay- 

nmt  of  a  fee  of  lOs,  by  the  party  presenting  the  same,  the 

commissioners  are  required  to  assess  the  stamp  duties,  upon 

ptyment  of  which,  or  in  case  of  an  instrument  insufficiently 

stamped,  of  such  a  sum  as,  together  with  the  stamp  duty 

ibeady  paid,  will  be  equal  to  the  assessed  duties,  and  on 

{ttyment  also   of  the  amount,  if  any,  payable  by  way  of 

penalty  on  stamping  such  instrument,  they  are  empowered 

to  stamp  such  instrument  with  the  proper  stamp  denoting 

tile  amount  of  the  duty  so  paid,  and  every  instrument  upon 

vUch  the  same  shall  be  impressed  shall  be  deemed  to  be 

duly  stamped,  and  be  received  in  evidence  accordingly: 

(aect.  14.) 

Advantages  conferred  by  the  latter  enactment.'] — The  latter 

(toactment  is  a  great  improvement  upon  the  pre-existing  law 

Under  the  General  Stamp  Act  {55  Geo.  3,  c.  184),  for  under 

that  act  parties  preparing  deeds  were  often  at  a  loss  to  find 

4mt  what  stamp  they  ought  to  employ,  as  also  to  ascertain, 

when  any  special  clauses  were  inserted  in  a  deed,  whether 

aoch  clauses  could  be  treated  as  connected  solely  with  the 

nmrchase  and  conveyance  of  the  property,  or  as  introducing 

fresh  matter  requiring  additional  stamp  duty,  and  thus,  on 

the  one  hand,  fi*om  a  superabundance  of  caution,  an  extra 

as  well  as  unnecessary  expense  was  incurred  by  using  more 

rtamps  than  were  requisite,  or,  on  the  other  hand,  penalties 

vd^t  be  incurred,  and  the  instrument  itself  become  inad- 

vuauble  in  evidence,  for  want  of  being  impressed  with  a 

2  B  2 
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sufficient  number  of  stamps.  These  evils  haye  been  gr 
remedied  by  the  clause  in  the  Act  of  Victoria  above  i 
tioned;  and  the  small  extra  cost  of  lOs.  is  amply  com 
sated  for  by  the  removal  of  all  doubt  and  anxiety  m  to 
sufficiency  of  the  stamps  to  be  employed  in  any  traBsiel 

Parties  dissatisfied  unth  the  commissioners'  decision : 
appeal  to  the  Court  of  Exchequer.'] — Parties  dissatisfied  i 
tne  determination  of  the  commissioners  as  to  the  ili 
duties  chargeable,  may,  upon  depositing  with  the  ooon 
sioners  the  sum  of  40s,  for  costs,  apped  to  the  Coot 
Exchequer,  and  the  duty  will  then  be  paid  according  toi 
decision  of  that  court ;  and  if  it  shall  appear  that  do  exc 
of  duty  or  penalty  shall  have  been  paid  by  the  appellaolit 
40«.  deposited  for  costs  shall  be  applied  for  the  use  of  1 
Majesty's  revenue;  but  if  such  excess  as  aforesaid  A 
appear  to  have  been  paid  by  the  appellant,  then  the  m 
together  with  the  40s,  deposit,  shall  be  repaid  him;  sd 
the  sum  paid  for  stamp  duty  or  penalty  shall  M  thoA 
the  amount  which,  according  to  the  decision  of  the  CI 
upon  such  appeal,  ought  to  have  been  paid,  such  defioi 
shall  be  paid  by  the  appellant,  and  the  court  will  eaft 
such  payment  accordingly :  (sect.  15.) 

2.  Where  the  Instruments  are  Unstamped  at  the  ft'iw^ 
execution. 

Commissioners  of  Stamps  and  Taxes  compelled  to  A 
instruments  on  payment  of  stamp  duties  and  penaUies.]'-f 
to  the  recent  Stamp  Act  (13  &  14  Vict.  c.  97),  it  was 
cretionarj^  with  the  commissioners  to  stamp  or  not  any^ 
or  other  instrument  that  was  unstamped  at  the  time  ol 
execution  (Rippener  v.  Wright,  2  B.  &  A.  478),  but  tf 
revenue  was  benefited  by  their  compliance,  they  nrel 
ever,  refused  to  do  so,  on  the  stamp  duties  and  penalties  h 
tendered  to  them ;  and  now,  by  the  12th  section  of  tbs 
of  13  &  14  Vict.  c.  97,  the  commissioners  are  compellei 
stamp  on  payment  of  the  penalties  and  duties. 

Alterations  effected  in  amount  of  penalties.'] — By  theli 
enactment,  the  penalty  upon  stamping  instruments  is 
creased  from  61.  to  lOZ.,  and  where  the  amount  oi  sti 
duty  required  to  be  impressed  exceeds  lOZ.,  then  ao  sd 
tional  penalty  of  61.  per  cent,  per  annum,  to  be  calcahj 
from  the  date  or  first  execution  of  the  instnuneot  '^ 
object  of  this  additional  duty  in  the  shape  of  a  percent^' 
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to  check  a  practice  sometimes  adopted,  of  deferring  the 
itamping  ox  instruments  mitil  actual  proof  of  them  was 
nqoired,  and  then  to  get  the  stamp  impressed  on  payment 
of  the  penalty  and  duty  at  any  distance  of  time,  without  any 
increased  penalty  heing  thereby  incurred. 

Cammisnoners  authorized  to  remit  penalties.'] — ^The  com- 

onasioners  are  empowered  to  remit  the  penalty  within  twelve 

cdendar  months  after  the  execution  of  the  instrument, 

,  iHbere  the  circumstances  are  such  as  seem  fairly  to  authorize 

ndi  remission :  (sect.  12.) 

8.  As  to  the  Stamping  of  Instruments  executed  Abroad. 

Powers  of  commissioners  as  to  stamping  of  instruments 
ueetOed  abroad.'}— The  13th  section  of  the  act  13  &  14  Vict, 
c  97,  authorizes  the  Commissioners  of  Inland  Revenue  to 
dinsct  that  any  instrument  executed  abroad  may  be  duly 
tanped  upon  payment  of  the  proper  stamp  duty,  and 
without  any  penalty,  provided  that  such  instrument  is 
lirought  to  them  for  that  purpose  within  the  space  of  two 
calendar  months  from  the  time  the  same  shall  have  been 
received  in  the  United  Kingdom. 

Instruments  executed  in  the  United  Kingdom  must  be 
stamped,  although  they  relate  to  property  abroad."] — If  the 
■strument  is  made  in  the  United  Kingdom,  it  is  immaterial 
vkether  it  relates  to  property  at  home  or  abroad,  as  the 
fte  amonnt  of  duties  will  attach  in  either  case  :  (Stonelake 
T.  Bubbj  5  Bur.  2675.)  But  instruments,  if  stamped  in 
pnrsaance  of  the  Stamp  Acts  in  this  country,  may  be  given  in 
•fidence,  although  not  stamped  according  to  the  laws  of  a 
Imgn  state  in  which  they  happen  to  have  been  made,  it 
\iang  a  well  established  rule  of  law  that  our  courts  take  no 
lodce  of  the  revenue  laws  of  a  foreign  independent  state : 
(Eolnum  v.  Johnson^  Cow.  341  ;  James  v.  Catherwood^ 
8Dow.  &Ky.  190.) 

.4.  Allowance  for  Spoiled  Stamps^  how  obtained. 

Natatory  provisions  relating  to  spoiled  stamps.]  — The 
itttiite  (5  Geo.  3,  c.  46)  provided  that  persons  having  any 
itamped  writing  inadvertently  spoiled  before  the  same  is 
executed,  may  bring  the  same  to  the  head  office,  and  upon 
nakmg  the  required  oath,  the  commissioners  will  stamp  the 
Hke  quantity  of  paper  with  same  duties  as  the  spoiled 
2  B  3 
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Stamps  without  taking  money  or  any  other  consideration 
(sect.  39),  which  provisions  were  by  the  act  (44  Greo.  S, 
c.  98)  extended  to  stamps  which  shall  have  been  spoiled^ 
whether  the  instrument  shall  have  been  executed  or  not: 
(sect.  217.)  The  statute  (50  Geo.  3,  c.  35),  also  empowers 
the  commissioners,  where  wrong  stamps  have  been  inadvert- 
ently used,  to  allow  the  same  as  spoiled,  and  to  cancel  sock 
stamps  and  give  others  of  equal  value,  provided  applicatiaB 
was  made  for  relief  within  two  calendar  months  after  tke 
date  of  the  instrument,  which  period  was  afterwards  ex- 
tended to  six  months  by  the  General  Stamp  Act  (55  Geo.  9) 
c.  184),  by  which  the  powers  of  the  conmussioners  to  maki 
allowance  for  spoiled  stamps  was  greatly  extended :  (see 
sect.  11.) 

Money  may  he  returned  for  spoiled  stamps,'] — ^None  d 
the  above-mentioned  enactments,  however,  allowed  tiifl 
commissioners  to  return  the  money  paid  for  spoiled  stamps; 
all  they  were  able  to  do  was  to  give  other  stamps  in  uee 
of  them  ;  but  by  a  more  recent  enactment  (3  &  4  WilL  4| 
c.  97),  wherever  the  commissioners  are  authorized  to  caooel 
spoiled  stamps,  and  to  make  allowance  by  giving  others  a 
lieu  of  them,  they  are  thereby  empowered,  instead  of  givinf 
the  stamps,  to  repay  the  party  the  amount  thereof  in  money, 
deducting  per  centage  as  allowed  on  the  purchase  of  stampi 
of  the  same  description ;  and  also  to  repay  to  any  person 
possessed  of  stamps  not  spoiled  or  rendered  useless  or  unfil 
for  the  purpose  intended,  but  for  which  he  shall  have  no 
immediate  occasion,  the  amount  of  such  stamps  in  monej, 
deducting  such  percentage  upon  his  delivering  up  sndl 
stamps  to  be  cancelled,  and  proving  to  the  satisfaction  el 
the  commissioners  that  the  same  were  purchased  l^  him  wfiii 
a  bond  fide  intent  to  use  the  same,  and  that  he  has  paid  the 
full  amount  denoted  by  such  stamps  without  deduction,  save 
only  such  percentage  as  aforesaid,  and  further,  that  soeb 
stamps  were  so  purchased  within  three  calendar  montb 
next  preceding,  at  the  head .  office  at  Westminster  off 
Edinburgh,  or  from  some  distributor  or  sub-distributor 
duly  appointed,  or  some  person  licensed  under  the  act  to 
deal  in  stamps :  (sect.  19.) 

Allowance  for  spoiled  stamps,  how  obtained.'] — Formerly 
the  allowance  for  spoiled  stamps  could  only  be  obtained  it 
the  head  office  in  London,  but  latterly  arrangements  hsw 
been  made  for  transacting  this  business  in  most  of  the  ltt|> 
towns  in  the  country,  by  which  the  distributor  of  stampeA 
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Iboae  localities  is  authorized  to  administer  the  oath,  and 
feceiye  the  spoiled  stamps,  and  transmit  the  same  to  the 
hetd  office  for  allowance. 

Course  of  proceeding  to  obtain  the  allowance  for  spoiled 

r  Ml  London,"] — Tne  proper  course  of  proceeding  in 

01,  in  order  to  obtain  the  allowance  of  a  spoiled  stamp, 

ii  for  the  party  claiming  such  allowance  to  attend  at  the 

kesd  office  on  some  day  appointed  for  business  of  this  descrip- 

tioD,  and  produce  the  stamp,  and  make  or  deliver  an  affidavit 

in  the  form  required  b^  the  Board  ;  when,  if  this  allowance  is 

grtnted,  a  ticket  is  issued  to  the  party,  entitling  him  to 

■DOther  stamp  of  the  same   value.     If  the  party  himself 

attends,  a  form  of  affidavit  is  filled  up  by  the  proper  officer, 

•ad  he  is  sworn  before  a  commissioner,  who  sits  apart  from 

the  board   for  the  purpose  of  attending  to  applications 

vdating  to  spoiled  stamps :  (Tilsley  on  Stamp  Laws,  573, 

M  edit.  Chitt.  291.) 

Cowrse  iiff  proceeding  where  the  party  himself  does  not 
dkM^.1 — Where  the  part)r  does  not  iiimself  attend,  he  must 
iMke  the  necessary  affidavit  (which  in  this  case  is  chargeable 
irith  a  stamp  duty  of  2«.  %d.)  before  a  Master  in  Chancery 
ordinary  or  extraordinary  in  England,  or  a  Commissioner 
of  the  Court  of  Sessions  or  Exchequer  in  Scotland  :  {ih,  id,) 

Days  appointed  for  the  allowance  of  spoiled  stamps.'] — In 
London  tne  days  are  Tuesdays,  Thursdays,  and  Saturdays, 
between  the  hours  of  twelve  and  two,  for  the  attendance  of 
parties  to  make  affidavits  and  obtain  allowance  thereon  ;  the 
ihemate  days  are  those  on  which  affidavits  are  sent  from 
the  country,  and  the  stamps  to  which  they  refer  are  re- 
eored  for  examination.  To  the  parties  bringing  the  latter 
ere  delivered  tickets  to  be  exchanged  on  the  Monday  follow- 
ing for  others,  authorizing  the  receipt  of  fresh  stamps  where 
^e  application  is  granted. 

As  to  the  practice  for  obtaining  allowance  from  distributors 
of  stamps  in  the  country.] — In  the  country,  no  particular  days 
are  fixed  for  the  allowance  of  spoiled  stamps,  but  attendance 
is  ^ven  every  day  in  the  week  for  this  purpose,  at  the  office 
of  the  distributor,  durinj^  the  usual  hours  of  business,  such 
distributor  being  authorized  to  administer  the  oath,  transmit 
the  spoiled  stamps  to  the  chief  office  in  London,  for  allowance, 
and  to  deliver  other  stamps  of  the  same  value  in  lieu  thereof 
I    to  the  claimant ;  but  the  commissioners  have  not,  it  seems, 


at  the  office  of  the  stamp  distributors  for  the  distri^ 
rized  to  make  such  allowance,  and  there  produce,  w 
usual  hours  of  business,  the  spoiled  stamp  before  th 
butor,  who  will  thereupon  deliver  a  printed  form  of 
to  the  claimant  for  him  to  fill  up,  which  being  done, 
tributor  will  give  a  voucher  for  the  receipt  to  the  ( 
and  the  affidavit,  with  the  spoiled  stamp,  will  then  1 
mitted  by  the  distributor  to  the  chief  office  in  ] 
and  if,  upon  examination  at  that  office,  the 
allowed,  a  warrant  will  be  issued  to  the  distributor 
the  substituted  stamps  on  presentation  of  the  vouch 
stamp  is  required  on  affidavit  for  allowance  before 
butor  in  the  country ;  but  the  claimant  will  have  to 
value  of  the  paper  or  parchment  upon  which  the  sul 
stamps  are  impressed. 

Requisites  to  be  attended  to  for  obtaining  allowanc 
seeking  for  the  above  allowance  the  following  r« 
must  be  carefully  attended  to : 

1.  The  application  must  be  made  in  person. 

2.  The  claim,  in  case  the  stamps  are  upon  spoilec 
ments,  must  be  made  within  twelve  months,  and 
executed  instruments,  within  six  months  after  thi 
have  been  signed,  excepting  deeds  requiring  em 
and  which  have  become  void  for  want  of  such  em 
the  latter  of  which  must  be  claimed  within  six  c 
months  after  they  shall  have  become  so  void  a 
mentioned.  The  claim  for  the  allowance  upon  a  de 
abroad  may  be  made  within  six  months  after  it  h; 
received  back  again  in  this  country. 
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between  vendor  and  purchaser,  any  of  the  title  deeds  or 
other  documents  should  turn  out  to  be  improperly  stamped, 
tlie  vendor  is  bound  to  get  the  proper  stamps  aflized  to  tnem 
it  his  own  expense. 

Responsibility  of  solicitors  who  allow  instruments  to  be  im- 

froperljf  stamjid!] — ^But  if  any  deeds  are  improperly  stamped 

tibrough  the  default  or  negligence  of  a  solicitor,  then  the 

ktter  will  be  bound  to  make  good  the  loss  to  his  client ;  and 

k  seems  that,  whenever  improper  stamps  have  been  affixed 

an  instrument  through  such  default  or  negligence  on  the 

vsrt  of  a  solicitor,  the  latter  will  be  bound  to  make  good  all 

MM  incurred  b;^  the  party  prejudiced  thereby :  (GuUliam  v. 

Bmrreitt  2  Smith,  156.)    Still,  it  seems  that  the  solicitor 

^Bfjbt  avail  himself  of  the  Statute  of  Limitations,  in  defence 

to  a  claim  of  this  nature,  where  the  act  of  negligence  com- 

flained  of  has  been  incurred  for  six  years  or  upwards,  and 

vludi  will  begin  to  run  from  the  time  of  the  act  committed, 

vithout  reference  to  that  when  the  mistake  or  defect  was 

disoQfvered  or  the  penalties  paid.     Nor,  it  seems,  will  the 

ttsrt,  where  an  action  of  this,  kind  is  brought  against  an 

ttomey  or  solicitor  by  his  client,  exercise  a  summary  juris- 

&don  on  its  officer  b^  restraining  him  from  pleadms  the 

Statute  of  Limitations  in  defence  to  such  action :  {Re  J,  H, 

Trittan,  15  L.  T.  Rep.  70.) 
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I.  Of  thb  various  Bbmbdibs  fob  Bbbach  of  CoimACb 

If  the  vendor  or  the  purchaser  fails  or  refuses  to  per^ni 
his  part  of  the  contract,  the  other  party  has  a  remedy  agu 
the  defaulter,  either  by  an  action  at  law  for  damages,  or 
a  court  of  equity  for  a  specific  performance ;  but  no  redrai 
could,  until  recently,  have  been  obtained  in  a  court  of  III 
beyond  damages  for  the  non -performance,  giving,  in  £m^ 
the  defaulting  party  an  option  either  to  pay  damages,*orp6i^ 
form  the  contract.  In  the  latter  respect,  however,  Ml 
alterations  have  been  recently  effected  by  the  CommoniJI 
Procedure  Act  (17  &  18  Vict.  c.  125),  by  which  it 
enacted  that  the  plaintiff  in  any  action  in  any  of  the  snj 
courts,  except  replevin  and  ejectment^  may  obtain  a  pa 
tory  mandamus^  commanding  the  defendant  to  fulfil 
contract,  which  will  be  granted,  as  well  when  the  contnrf 
relates  to  real,  as  to  personal  property :  {ib,  sect 
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>  which,  he  may  also  obtain  an  injunction  against 
on  or  continuance  of  such  breach  of  contract,  and 
same  action  include  a  claim  for  damages  or  other 

remedies  at  tawJ] — A  vendor's  legal  remedies 
tion  of  assumpsit  for  the  purchase  money ;  and 
;rtain  sum  is  stipulated  to  be  paid  by  way  of 
lamages,  he  may  recover  such  stipulated  amount 
n  of  debt ;  and  if,  as  sometimes  happens,  the 
r  purchase  is  under  seal,  then  an  action  of 
ill  be  his  proper  remedy.  The  latter  form  of 
nay  bring  against  either  the  real  or  personal 
ves  of  the  purchaser,  in  case  of  the  death  of  the 
ng  the  contract ;  but  if  the  a^eement  be  merely 
,  his  remedy  is  confined  to  the  ^rsonal  repre- 
nly.  A  vendor  may  also  maintain  an  action  for 
cupation  against  a  purchaser  who  has  been  let 
ion  of  the  premises,  who  retains  sucrh  possession 
ontract  goes  off,  without  any  default  on  the 
i; ;  but  only  from  the  time  when  such  contract 
ned  (Howard  v.  Shaw,  8  Mees.  &  W.  118),  but 
previous  occupation:  (KirUand  v.  Pounsett, 
^.)  And  in  addition  to  the  above-mentioned 
f  Stat.  17  &  18  Vict.  c.  12^,  the  vendor  may,  as 
t  before  mentioned,  by  means  of  a  writ  of  man- 
;ure  a  specific  performance  of  the  contract.  And 
las  been  prevented  from  selling  bis  property,  on 
lis  title  having  been  slandered,  he  may  bring  his 
le  case  against  the  slanderer  for  consequential 

right  of  action  not  affected  hy  stipulation  that 
I  he  forfeited  hy  breach  of  contract.']  —  The 
ht  of  action  will  not  be  taken  away  by  a  stipula- 
the  purchaser  shall  fail  to  comply  with  the  con- 
leposit  shall  be  forfeited  as  liquidated  damages : 
h-ew,  6  Nev.  &  Man.  467.) 

mnot  maintain  ejectment  without  notice.'] — Where  a 
las  been  let  into  possession  by  the  vendor,  the 
)t,  in  the  absence  of  an  agreement  to  quit  in 
led  event,  which  has  happened,  bring  ejectment 
purchaser  without  previous  notice :  ( Doe  v. 
mp.  N.  P.  C.  8 ;  Rifrht  v.  Beard,  13  East,  210.) 

***«  remedies  at  law.]— The  legal  remedies  of  a 
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purchaser  are  by  special  acdoa  on  tlie  eootnct ;  fer  moB 
bad  and  received  to  recorer  the  deposit ;  assizmpst  on  dd 
where  the  parties  bind  themselTea  to  paj  Hqmdated  daiiia| 
or  moneys  b  j  way  of  penalty  in  defimlt  of  fblfiliiii^  t 
contract,  as  also  an  action  of  coT^iant  if  the  agreeaeot 
under  seal.  And  in  like  manner  with  a  Tendor,  he 
entitled  to  a  peremptory  mandamus  to  en^Hrce  the  eo 
tract  in  specie  under  the  Conmion  Law  Procedure  Ai 
17  &  18  Via.  c.  123.  Added  to  which  remedies,  a  pnrdui 
may  also  maintain  an  action  on  the  case,  in  the  nature 
deceit,  where  vendor  has  made  any  fraadolent  miarepi 
sentation  or  concealment,  by  which  the  former  has  M 
deceived  as  to  the  tme  nature  of  the  property. 

II.  Or  THE  Vkvdob^s  Bkmedies  vx  thk  GoirBXs  or  Cokmoh  Li 

1.  AMmnpffit  for  the  pforcfaase  iimxwj. 

2.  Action  for  use  and  occnp«tioo. 

3.  Action  for  slander  of  title. 

4.  Proceedings  nnder  the  Common  Law  Procedure  Act 

1.  Assumpsit  for  the  PwrchoMe  Money . 

Requisites  to  support  the  acfioiu] — If  the  vendor  hrii 
an  action  of  assumpsit  against  the  purchaser  for  the  m 
very  of  the  purchase  money,  he  must  prove  a  valid  agP 
ment  within  the  Statute  of  Frauds,  and  duly  8taiii| 
as  such,  otherwise  it  cannot  be  admitted  in  evidence,  i 
can  anv  secondary  evidence  be  received  of  its  contents ;  unk 
indeed,  the  instrument  happens  to  be  in  the  hands  of 
opposite  party,  who,  upon  notice,  refoses  to  prodoce 
in  which  case  evidence  of  the  latter  description  may 
received :  (Oamons  v.  Swifts  1  Taunt.  507.)  If  the  o 
executed  copy  of  the  agreement  is  in  the  hands  of 
defendant  {Blakey  v.  Porter,  1  Taunt.  386),  or  of  a  tl 
party  (Oigner  v.  Bailey)  either  partjr  can  as  of  coi 
procure  an  order  before  trial  for  its  previous  production, 
the  purpose  of  its  inspection,  and  its  being  stamped,  if 
latter  be  not  already  done.  But  where  two  original  co 
are  retained,  one  by  each  party,  the  party  who  loses 
copy  cannot  at  law  compel  the  other  party  to  produce 
copy  at  the  trial,  for  the  purpose  of  inspection :  {Strei 
Brotvn^  6  Taunt.  302.)  The  vendor  must  also  prove 
performance  of  all  conditions  precedent  on  his  part, 
tender  so  to  do,  and  a  refusal  on  the  part  of  the  defen 
(Jones  V.  Barclay,  Doug.  684) ;  the  ddendant^s  de&ult ; 
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i  the  pluntiff  has  a  good  titlo  to  the  property  con- 
iedfor. 

Vhai  acts  of  plaintiff'  wHl  be  considered  as  equivalent  to 
formanceJ] — But  notwithstanding  the  general  rule  that 
lidntiff,  in  order  to  support  this  action,  must  prove  u 
formance  of  all  conditions  precedent,  still,  where  the 
sndant  himself  prevents  such  performance,  then  what  the 

considers  a  performance  will  suffice;  as,  if  a  vendor 
ders  a  conveyance,  and  a  purchaser  refuses  to  receive  it ; 
a  tender  and  refusal  is  deemed  equal  to  a  performance, 

a  tender  without  refusal  is  not  so  considered ;  both  the 
der  and  refusal  must  therefore  be  averred  in  the  declara- 
1,  and  proved  at  the  trial:  (Jones  v.  Berkeley ,  supra; 
imot  V.  Wilkinson,  6  B.  &  C.  506.) 

Plaintiff  must  show  a  good  tide,"] — The  plaintiff  must  also 
)w  that  he  has  a  good  title  to  the  property.  It  is  not 
ficient  for  him  to  allege  that  he  has  been  always  ready  and 
Ungy  and  frequently  offered  to  make  a  good  title  on  pay- 
mt  of  the  purchase- money  {Phillips  v.  Fielding,  supra), 
must  aver  that  he  actually  made  a  good  title,  or  a  tender 
d  refusal,  and  he  ought  to  show  what  title  he  has  :  (ib.) 
it  where  the  plaintiff  alleged,  in  his  declaration,  that  he 
II  seised  in  fee  of  the  hinds  in  question,  and  that  the 
lendant  agreed  to  purchase  on  having  a  good  title,  and 
en  averred  that  the  title  to  the  land  was  made  good,  perfect^ 
itf  satisfactory  to  the  defendant,  it  was  holden  that  it  wii8 
It  necessary  for  the  plaintiff  to  set  forth  in  the  declaration 
(the  particulars  of  bis  title,  and  that  the  averments  in  the 
vent  case  were  sufficient  to  enuble  the  plaintiff  to  call 
K>n  the  defendant  for  the  execution  of  his  part  of  the 
reement :  (Afartin  v.  Smidi,  6  East,  555,) 

Evidence  of  fiYfc.]— Where  the  plaintiff  produces  his  title 
eds  in  support  of  his  title,  it  does  not  appear  to  be  satis- 
lorily  determined  whether  the  fact  of  the  execution 
oold  oe  proved  by  the  subscribing  witnesses :  ( Thompson 
Miles,  1  Esp.  N.  P.  C.  185 ;  Crosby  v.  Percy,  1  Camp. 
.  P.  C.  304.)  It  seems,  however,  to  be  settled  that,  if  the 
irehaser  has  not  made  an  application  for  the  title  before 
le  commencement  of  the  action,  he  will  not  be  allowed  to 
A  up  a  want  of  title  in  the  plaintiff,  although  the  plaintifl' 
(Hild  not  have  conferred  it  till  after  the  action  brought, 
'»  having  been  solemnly  adjudged  that,  if  a  })arty  sells  an 
ttite  without  having  a  title,  out  before  he  is  called  upon 
[p.  0.1  2  C 
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to  make  a  convejance  he  gets  such  an  estate  as  will  ( 
him  to  make  a  title,  it  is  sufficient :  (Thompson  t.  j 
supra;  Wilde  y.  Forte,  4  Taunt.  336;  BarOet  y.  Tm 
7  Taunt.  259.) 

Defence,"] — The  most  common  defence  to  this 
defect  of  title  in  the  yendor,  under  which  defence  <  ^ 
as  well  as  legal,  objections  may  be  taken ;  nor  iriD 
plaintiff  be  entitled  to  recover,  unless  he  can  show  a  g 
^uitable  as  well  as  legal  title  to  the  property :  {EBki 
Edwards,  3  Bos.  &  FuU.  I8l ;  McAerley  y.  Robins,  5Ti 
625.)  Nor,  where  the  property  is  leaaehold^  canava 
support  this  action,  unless  he  can  show  a  good  title  ki 
lessor :  {Souter  y.  Drake,  5  B.  &  Ad.  992.)  Befbsal  ^ 
part  of  the  vendor  to  convey  will  also  form  a  soffi ' 
answer  to  this  action.  Another  ground  of  defence  is 
there  has  been  a  fraudulent  misdescription  by  the  n 
either  as  to  extent  or  value,  or  in  both  particulan ;  or 
the  property  is  subjected  to  burdens  and  outgoiii||^ 
clogged  with  covenants  or  conditions  not  mentioMd  m  \ 
contract  or  conditions  of  sale  ;  or  that  there  has  beci 
fraudulent  concealment  of  defects,  with  the  ezpre« 
of  deceiving  the  purchaser ;  or  that,  subsequently  to 
contract,  the  property  has  undergone  some  material  al 
tions  by  the  act  of  the  vendor,  of  which  no  notice  hai 
given  to  the  purchaser,  or  which  has  even  been  unnotioei 
the  contract  or  conditions  of  sale;  any  one  of  which  drcM* 
stances  is  a  bar  to  the  action.  So  the  fact  of  a  life  hsfim 
dropped,  in  the  case  of  a  sale  of  leaseholds  determinaUe  M 
lives,  unnoticed  in  the  conditions  of  sale,  will  afibrd  suffiaoit  ■* 
ground  for  rescinding  the  contract,  notwithstanding  thi 
auctioneer  may  have  mentioned  that  circumstance  at  the  tON 
of  sale;  for  the  written  conditions  are  the  terms  by  wloA, 
the  sale  is  to  be  governed,  and  cannot  be  varied  by  pswl 
declarations  (see  ante,  p.  25.)  The  other  defences  usually  Ml 
up  are,  that  the  plaintiff  has,  subsequently  to  the  oontiaeli 
and  before  any  breach  thereof,  effectually  released  tk 
defendant  from  the  same ;  but  this,  it  seems,  according  to 
high  authority,  can  only  be  done  by  writing  (Sug.  Vaai  , 
314),  but  in  this  respect  the  law  does  not  appetr  to 
be  satisfactorily  settled,  and  it  has  been  urged  toat  tb 
Statute  of  Frauds  merely  takes  away  the  remedy  by  ictjoi 
in  the  case  of  a  verbal  contract,  but  is  silent  as  to  anjthiil 
affecting  the  common  law  right  of  waiving  by  word  » 
mouth  a  contract  not  under  seal:  (see  Goss  y.  Loiii 
Nvgeiit,  5  B.  &  Ad.  58,  66;  Harvey  y.  Gra&Aom,  6  Net . 
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k  Man.  754,  762;  Stemi  v.  Dawber,  10  Ad.  &  £U.  57, 

Cff.)      Another   defence    somedmes    set  up    is    that    the 

contract  has,  before  any  breach  of  it  by  the  defendant, 

been  abandoned  or  waiVed  by  mutual  consent;  but  it  is 

doabtlbl  whether  such  a  de&nce   would  be  available  at 

kir  unless  in  writing ;  and  according  to  one  of  our  best 

hgal  authorities  (see  Lord  St.  Leonutl^s  Concise  View  of 

Ae  Law  of  Vendors  and  Purchasers,  114),  although  **  a  good 

defence  in  equity,  it  is  doubtful  whether  such  a  defence  is 

available  in  law,  and  perhaps  the  better  opinion  is  that 

it  18  inadmissible  at  law.       Still,  in  a  late  case,  also  referred 

to  by  the  same  noble  and  learned  author,  pp.  104,  114 

ifiots  v.  Lard  Nugent,  2  Key.  &  Man.  33,  34),  the  Lord 

GUef  Justice,  in  dehvering  the  opinion  of  the  court,  obsenred 

that  by  the  general  rules  of  the  common  law,  if  there  be 

a  contract  mich  has  been  reduced  into  writing,  verbfd 

evidence  is  not  allowed  to  be  given  of  what  passed  between 

fte  parties,  either  before  the  written  mstrument  was  made, 

9t  dozing  the  time  it  was  in  a  state  of  preparation,  so  as  to 

M  to,  subtract  from,  or  in  any  manner  to  vary  or  qualify, 

the  written  contract ;  but,  after  the  agreement  has  been 

ndaoed  into  writing,  it  is  competent  for  the  parties,  at  any 

time  before  breach  of  it,  bj  a  new  contract  not  in  writing, 

other  altogether  to  waive,  dissolve,  or  annul  the  former  agree- 

neot,  or  in  any  manner  to  add  to,  or  subtract  from,  or  vary  or 

qnaUfy,  the  terms  of  it,  and  thus  to  make  a  new  contract, 

^AaAi  18  to  be  proved  partly  by  the  written  agreement,  and 

partly  by  the  subsequent  verbal  terms  ingrafted  upon  what 

irill  be  tnus  le^  of  tne  written  agreement.    It  seems  impos- 

aible  to  reconcile  the  opinion  of  the  Lord  Chief  Justice  with 

that  expressed  by  Lord  St.  Leonards,  and  in  this  uncertain 

state  the  law  remains.     Thus  much,  however,  is  certain, 

^if  the  contract  is  entered  into  by  deed  under  seal,  it 

€an  only  be  discharged  by  deed  under  seal  also :    (Jonei 

▼.  Berieley^  Doug.  659  ;  Laird  v.  Prim,  7  Mees.  &  Wels. 

Saiiifactum,'] — ^It  appears  also  that  the  acceptance  by 
the  plaintiff  of  something  in  satisfaction  for  the  breach 
(Wibughby  v.  Backhouse,  2  B.  &  C.  821 ;  Baylis  v.  Usher, 
4  Moo.  &  Pay.  791),  or  his  having  already  recovered 
^bunajges  in  another  action  on  the  agreement,  will  be  a 
Qffiaent  defence :  (see  Bing.  538.) 

Statute  of  Limitaiions.'] — ^The  Statute  of  Limitations  will 
>la>  be  a  good  bar  to  all  actions  for  breach  of  contract. 
2c2 
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2.  Action  for  Use  and  Occupation. 

Reouisites  to  support  action.'] — To  support  tliis 
the  plaintiff  most  show  that  the  occupation  was  subs 
to  the  termination  of  the  contract ;  that  such  contri 
determined  without  any  default  of  the  vendor,  and  fc 
period  of  time  from  such  termination  of  the  contn 
premises  were  so  occupied  by  the  defendant. 

When  a  vendor  may  be  restrained  by  a  court  of 
from  proceeding  at  lawJ] — ^When  a  bill  for  a  specif 
formauce  is  dismissed  for  defect  of  title  in  the  vei 
court  of  equity  will  generally  grant  an  injunction  to  r 
a  vendor  from  proceeding  by  action  at  law  for  the  bn 
contract :  (McNamara  v.  Arthur^  2  Ball  &  Beat.  349.] 
this  will  not  in  every  instance  be  granted,  as  case 
occur  in  which,  although  the  court  declines  to  enf 
specific  performance,  yet,  while  it  dismisses  the  bi 
decree  expressly  declares  that  it  shall  be  without  pr< 
to  the  vendor*s  legal  remedy,  where  it  appears  to  the 
that  he  has  a  legal  remedy  to  resort  to  :  (2  Ball  &  B.  • 

When  equity  wiU  compel  a  plaintiff  to  elect  between  hi 
and  equitable  remedies."] — ^When  a  plaintiff  is  proceeding 
in  a  court  of  law  and  a  court  of  equity,  for  the  same  s 
matter,  equity  will  compel  him  to  elect  between  his  rem 
but  equity  will  not  restrain  a  plaintiff  in  a  suit  for  as 
performance  for  bringing  an  action  for  the  deposit,  e 
perhaps,  upon  the  terms  of  bringing  the  deposit  into  c 
{Annesley  v.  Mvggridge,  1  Mad.  593.) 

3.  Action  for  Slander  of  Tide. 

When  action  will  lie.] — A  vendor  may  bring  an 
against  any  person  who,  by  slandering  his  title,  preven 
from  selling  his  property ;  as  by  stating  that  the  isi 
tail,  or  any  person  through  whom  the  title  is  derived  1 
the  lands  by  descent,  is  a  bastard,  who,  if  such  state 
were  true,  would  be  incapable  of  inheritino:  the  e 
(3  Bla.  Com.  123 ;  Cro.  Jac.  213 ;  Low  v.  Harewoc 
W.  Jones,  196.) 

Requisites  to  support  an  action  for  slander  of  tide, 
support  this  action,  it  is  incumbent  on  the  plaintiff  nc 
to  state,  but  also  to  prove,  the  speaking  of  the  wore 
the  particular  injury  he  sustained  in  consequence ;  f 
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danift|;e  snstained  la  the  gist  of  the  action,  and  not  the 

■peaking  of  the  words,  for  the  words  alone  are  not  in  them- 

MTes  tne  subject-matter  of  an  action :  (  Watson  v.  Reynoidi^ 

1  Mood.  &  Malk.  1.)    Malice,  either  expressed  or  implied, 

■nst  also  be  shown ;  for  if  a  person,  thinking  he  had  a  right 

to  the  propertj,  were  to  assert  that  claim,  which  in  fact  turns 

Qokto  oe  unfounded,  such  an  assertion,  however  publicly 

mide,  will  not  support  an  action  of  this  kind :  (Smith  v. 

Spooner^  sup.)    Neither  is  the  attorney  of  a  person  claiming 

Utle  to  premises  put  up  for  sale  liable  to  an  action  for  slander 

flf  title,  if  he  bond  Jiae,  although  without  authority,  makes 

ndi  objections  to  the  vendor^s  title,  as  his  principal,  if 

Ment,  would  haye  been  authorized  to  make :  ( Watson  v. 

isj/nolds,  sup,) 

4.  Proceedings  under  the  Common  Law  Procedure  Act, 

FUdniijffr  authorized  to  proceed  under ,  in  any  action  except 
Admeni  and  rejdevin.'] — It  is  by  the  68th  section  of  the 
Common  Law  Procedure  Act  (17  &  18  Vict.  c.  125)  enacted, 
tiat  the  plaintiff  in  any  action  in  any  of  the  superior  courts, 
Quept  replevin  and  ejectment,  may  indorse  upon  the  writ 
and  copy  to  be  served  a  notice  that  the  {)laintiff  intends  to 
ckim  a  writ  of  mandamus,  and  the  plaintiff  may  thereupon 
diim  in  the  declaration,  either  together  with  any  otner 
demand  which  may  now  be  enforced  in  such  action,  or 
■^srately,  a  writ  of  mandamus  commanding  the  defendant 
to  fblfil  any  duty  in  the  fulfilment  of  which  the  defendant  is 
personally  interested. 

Dedaratian,'] — The  declaration,  in  proceedings  of  this 
Knd,  shall  set  forth  sufficient  grounds  upon  which  such 
claim  is  founded,  and  shall  set  forth  that  the  plaintiii*  is  per- 
KHttUy  interested  therein,  and  that  he  sustains  or  may  sustain 
dunage  by  the  non-performance  of  such  duty,  and  that  per- 
innuice  thereof  has  been  demanded  by  him  and  refused 
od  neglected :  (id,  sect.  69.) 

Headings,'] — ^The  pleadings  and  other  proceedings  in  any 
icdon  in  which  a  writ  of  mandamus  lies  are  the  same  in  all 
ittpects,  as  nearly  as  may  be,  and  costs  shall  be  recoverable 
^  either  party,  as  in  an  ordinary  action  for  the  recovery  of 
(id,  sect.  70.) 


h^ent,'] — In  case  judgment  shall  be  eiven  for  the 
plaiatiff  that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
2c3 
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court  in  which  such  judgment  is  griven,  if  it  shall  see  1 
besides  issuing  execution  in  the  ordinary  way  for  the  < 
and  damages,  also  to  issue  a  peremptory  writ  of  mandi 
to  the  defendant,  commanding  him  forthwith  to  perform  t 
duty  to  be  enforced:  (id,  sect.  71.) 

Form  of  peremptory  writ.'] — ^The  writ  need  not  recite  i 
declaration  or  other  proceedings,  or  the  matter  then 
stated,  but  shall  simply  command  the  performance  of  tl 
duty,  and  in  other  respects  shall  be  in  the  form  of  an  ordiu 
writ  of  execution,  except  that  it  shall  be  directed  to  \ 
party  and  not  to  the  sheriff,  and  may  be  issued  in  tens  i 
yacation,  and  returnable  forthwith ;  and  no  return  thenli 
except  that  of  compliance,  shall  be  allowed,  but  time  1 
return  it  may,  upon  sufficient  grounds,  be  allowed  hj  t* 
court  or  a  judge  either  with  or  without  terms. 

Injunction.'] — The  Common  Law  Procedure  Act  ( 
the  party  injured  or  liable  to  be  injured  to  claim  a  writ  < 
injunction  against  the  repetition  or  continuance  of  nx 
breach  of  contract  or  other  injury,  or  the  committal  of  tff I 
breach  of  contract  or  injury  of  a  like  kind  arising  oat  of  flilJ 
same  contract,  or  relating  to  the  same  property  or  rigfctj 
and  he  may  also,  in  the  same  action,  include  a  claim  for  ] 
damages  or  other  redress ;  (17  &  18  Vict.  c.  125,  ss.  79,82.)  j 

In  what  cases  an  injunction  unQ  be  granted,] — This  wot 
may  be  sued  out  for  the  purpose  of  preventing  an^  injorjcr 
mischief  to  the  subject-matter  of  contract,  for  which  a  coat; 
of  equity  would,  under  similar  circumstances,  have  interfered 
in  a  similar  manner  to  prevent  such  acts,  as,  for  example, 
to  prevent  the  cutting  down  of  timber,  or  the  commission  of 
any  waste,  destruction,  or  despoliation  of  the  premises. 

Course  of  proceedings.]^The  writ  of  summons  in  tWi! 
action  shall  be  in  the  same  form  as  the  writ  of  summons  la  j 
any  personal  action;  but  on  every  such  writ,   and  copy 
thereof,  there  shall  be  indorsed  a  notice  that,  in  default  (i 
appearance,  the  plaintiff  may,  besides  proceedins;  to  judf 
ment  and  execution  for  damages  and  costs,  apply  for  and 
obtain  a  writ  of  injunction :  (id.  s.  80.)     The  proceedia|^ 
in  such  action  shall  be  the  same,  as  nearly  as  may  be,  and 
subject  to  the  like  control,  as  the  proceedings  in  an  actk* 
to  obtain  a  mandamus  under  the  provisions  hereinbefixt  '*| 
contained,  and  in  such  action  judgment  may  be  given  thita  \ 
writ  of  injunction  do  or  do  not  issue,  iis  justice  may  require ; 
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le  of  disobedience,  such  writ  of  injunction  may  be 
by  attachment  by  the  court,  or,  when  the  court 
i)e  sitting,  by  a  judge :  (id,  s.  81.) 

'Hon /or  ihe  tcrit  after  action  commenced.'] — It  shall 
for  the  plaintiff,  at  any  time  after  the  commence- 
le  action,  and  whether  before  or  after  jud&^ent, 
'^  parte  to  the  court  or  a  judge  for  a  writ  of  mjunc- 
estrain  the  defendant  m  such  action  from  the 
or  continuance  of  the  wrongful  act  or  breach  of 
omplained  of,  or  the  conmnittal  of  any  breach  of 
»f  a  like  kind  arising  out  of  the  same  contract,  or 
>  the  same  property  or  right,  and  such  writ  may 
i  or  denied  oy  the  court  or  judge,  upon  such  terms 
luration  of  the  writ,  keepmg  an  account,  giving 
>r  otherwise,  as  to  such  court  or  judge  shall  seem 
i  and  just ;  and  in  case  of  disobedience,  such  writ 
iforced  by  attachment  by  the  court,  or  when  such 
1  not  be  sitting,  by  a  judge ;  provided  always,  that 
or  a  writ  of  injunction  made  by  a  judge,  or  any 
1  by  virtue  thereof,  may  be  discharged  or  varied, 
le  by  the  court  on  application  made  thereto  by  any 
atisned  with  such  oraer :  (id,  a.  82.) 

B  Purchaser's  Bemediss  m  Courts  of  Ck)MMON  Law. 

action  on  the  case,"] — To  maintain  this  action,  the 
lUst  prove  the  performance  on  his  part  of  all  con- 
3cedent,  and  the  refusal  or  incapacity  of  the  de- 
I  fulfil  the  contract. 

?e.] — The  contract  must  be  proved  in  the  manner 
ready  mentioned  (antey  p.  289),  and  must  also  prove 
mance  of  all  conditions  precedent  on  the  part  of  the 
consequently,  as  it  is  the  duty  of  the  purchaser  to 
ad  tender  the  conveyance  to  the  vendor  for  execu- 
mnot  maintain  this  action  without  proving  that  he 
done  this,  or  that  his  doing  so  would  have  been 
gatory ;  as,  where  a  vendor  has  incapacitated  him- 
3ompleting  the  contract  by  conveying  the  property 
ther  party  (Knight  v.  Crockford,  1  Esp.  W.  F.  C. 
J  unaole  to  make  a  marketable  title  to  it  (Roper  v. 
6  B.  &  C.  534),  in  either  of  which  cases  it  would 
lave  been  unnecessary,  but  even  improper,  to  have 
1  tender :  (Hodges  v.  Lord  Lichfield^  1  Bing.  N,  C. 
mem  V.  JEggleston^  5  Car.  &  Pay.  172.) 


tibe  brcftdi.  SdIL,  to  iMintain  this  or  any  oihei 
fodi  breach  crf'ooaferact,  he  must  dismffinn  the  ag: 
anCio  ef  at  ioiOj  for  if  he  takes  possession  under  it 
treated  as  haying  adopted  it,  and  cannot  afterwan 
it  bj  quitting  tl^  premises. 

What  wm  he  amsidered  a  bad  tide.']— To  sn 
action  on  accoont  of  a  defectiye  title  in  the  yendc 
proTe  the  title  to  be  actually  bad,  for  the  mere 
conyejancers  to  that  efiect  will  be  insufficient :  (' 
Gilbert,  4  Esp.  N.  P.  C.  140.)  A  contract  to  m 
title  means  a  good  title  both  at  law  and  in  equity, 
fore  the  court  will  inquire  coUaterallj  whether  t] 
good  in  equity :  {Maberly  y.  Robins,  5  Taunt.  61 
what  is  the  meaning  of  a  good  title,  notwithstj 
oft-repeated  decisions,  is  a  question  that  is  bj 
clearly  settled ;  for  in  a  late  case  (Jeakes  y.  Whit 
Rep.  49),  we  find  the  Court  of  Exchequer  equa 
upon  it,  although  three  of  the  judges  adhered  t 
nition  of  it,  yiz.,  '^  that  where  a  question  arise 
yendor  and  yendee,  or  persons  who  are  agreeing  1 
any  way  to  form  that  relation  between  themi 
meaning  of  a  good  title,  a  sufficient  title,  is  th 
title  as  the  Court  of  Chancery  would  adopt  si 
ground  for  compelling  a  specific  performance ;  an 
person  stipulates  to  haye  a  good  title,  he  does 
merely  that  sort  of  title  which  would  be  good  as 
stranger,  nothing  else  appearing  to  justify'  a  yer 
action  of  ejectment,  but  such  a  title  as  would  ena 
hold  against  all  persons  who  probably  might  com 
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we  been  remoyed  by  the  vendor  if  taken  before :  (Todd  v. 
k^^  1  M.  &  M.  128.)  The  plaintiff  must  also  give  a 
iliCQlar  of  all  objections  to  the  abstract  arising  upon  matter 
flu:t  (C<aiett  y.  Thompson,  3  Bos.  &  Pull.  24iy),  buthe^trill 
It  be  obliged  to  give  a  particular  of  all  the  objections  in 
■Bt  of  law  arising  upon  the  abstract :  (ib,)  And  even  if 
is  particulars  are  not  given,  this  will  not  prevent  the  plaintiff 
on  proving  any  infraction  or  breach  of  the  conditions  of 
h  which  may  entitle  him  to  annul  the  contract :  (^Squire 
Tod,  1  Camp.  N.  P.  C.  292.) 

No  distmction  recognised  in  an  action  at  law  between  matters 
tide  and  matters  of  conveyance.'] — In  an  action  for  breach 
contract  for  not  making  a  good  title,  a  court  of  law  will 
b  recognise  a  distinction  between  a  matter  of  title  and  a 
tter  of  conveyance.  If,  therefore,  a  mortgage  be  not 
ired  off  at  the  time  at  which  a  title  in  fee  is  agreed  to  be 
de,  it  will  be  treated  as  a  breach  of  covenant  to  deduce  a 
id  title  in  fee  on  that  day :  {HansUp  v.  Padwick,  16  L.  T. 
p.  416.) 

What  persons  must  bring  the  action  where  purchaser  dies 
er  breach  of  contract."] — In  case  of  the  purchaser's  death 
er  a  cause  of  action  has  arisen  on  account  of  the  breach 
contract,  his  personal  representatives,  and  not  the  heir, 
i  the  proper  parties  to  maintain  this  action,  for  it  arises 
a  personal  contract,  the  breach  of  which  causes  a  loss  to 
)  personal  estate:  (Or me  v.  Broughton,  10  Bing.  533; 
C,  4  Moore  &  Sc.  417.) 

Damages,] — In  this  form  of  action  the  plaintiff  may 
xnrer  against  the  vendor  the  expenses  of  investigating  the 
le,  including  the  charges  for  searches  for  judgments,  and 
'comparing  the  abstract  with  the  documents  of  title  therein 
Rared  to  {Hanslip  v.  Padmck,  16  L.  T.  Rep.  416),  and 
K>  interest  on  his  purchase  money,  if  he  can  show  it  has 
en  lying  dead  and  unproductive.  But  in  order  to  enable 
n  to  recover  special  damages  for  the  costs  of  investigating 
e  title,  &c.,  he  must  lay  them  as  such  (Richards  v. 
Qrton,  1  Esp.  N.  P.  C.  268) ;  for  it  has  been  held  that  he 
mnot  recover  them  under  a  count  for  money  had  and 
Jceived  {Fruhling  v.  Schroeder,  2  Bing.  77)  ;  neither,  it 
wng,  can  he  recover  them  under  a  count  for  money  paid 
»ihe  defendant's  use.  Nor  can  a  purchaser  recover  damages 
i*  any  expenses  incurred  previously  to  entering  into  the 
wrtract ;  or  for  surveying  an  estate  before  he  knows  the 


mad  dient  in  mn  unsocoessful  suit  by  a  Yendor 
performaiice,  or  the  costs  in  a  suit  by  himself  (the 
nnr  a  specific  performance  when  the  bill  is  dismia 
costs  on  the  Master  reporting  against  the  title : 
Ffttm,  11  Q.  B.  292.)  Neither  will  he  be 
recover  any  compensation  for  the  fancied  good 
bargain,  where  the  vendor,  without  any  fraud  o 
b  unable  to  confer  a  good  title  to  the  propert] 
Y.  Moart^  10  B.  &  C .  416.)  But  if  there  be  actua 
on  the  part  of  the  Yendor,  as  if  he  sell  the  estat 
knoidedge  that  he  is  not  in  a  position  to  insuj 
may  be  different ;  as,  for  example,  where  A.,  hai 
agreement  for  the  purchase  of  an  estate,  sold  it 
resold  it  to  C,  and  then  the  whole  matter  went  < 
a  want  of  title  in  the  original  vendor,  it  was  he 
daim  was  not  to  be  restricted  to  nominal  dama 
does  not  appear  upon  what  principle  the  dan 
assessed :  (see  Hopkins  y.  Chrazehrooli^  6  B.  &  C. 

Becoverng  depont/rom  auctioneer  no  bar  to  sf 
upon  the  contract.'] — A  purchaser,  by  recovering 
from  the  auctioneer,  will  not  be  precluded  from 
in  his  special  action  against  the  vendor  for  the 
the  interest  on  such  deposit,  as  also  the  expense 
in  the  investigation  of  the  title. 

Money  had  and  received. "] — This  form  of  actioi 
adopted  for  the  purpose  of  recovering  back  the 
any  part  of  the  purchase  money  that  may  have 
into  the  vendor^s  hands,  in  case  the  latter  shoul 

}itk  1nAfl.nfl.bl0  in  fnlfil  fha  nnntrao.t  r   liAnpp.  »lf.l»mi 


E8.]  REMEDIES  AT  LAW.  299 

e  conveyance  lias  been  executed  by  aR  the  necessary 
ies,  and  the  purchaser  is  afterwards  evicted  by  a  title  to 
ih  the  covenants  do  not  extend,  he  can  neither  maintain 
or  any  other  action  for  the  recovery  of  his  purchase 
ey  (CHpps  v.  Reade,  6  T.  R.  606;  Bree  v.  Holbeck, 
g.  654),  nor  can  he  obtain  any  relief  in  equity :  {Serjeant 
mareTs  Case^  2  Freem.  1 ;  Anon,,  ib.  301.) 

mtsites  to  support  the  action,"] — I'o  maintain  this  action, 
if  be  necessary  to  prove — 1.  The  contract;  2.  Thepav- 
i;  of  the  money ;  and  3.  The  breach  on  the  part  of  tne 
idant. 

amtiffentided  to  recover  notwithstanding  he  fails  to  prove 
iiien  contract,'] — ^In  this  form  of  action  a  plaintiff  may 
rer,  notwithstanding  he  should  fail  in  proving  a  valid 
en  agreement ;  for  although  a  parol  agreement  is  insuf- 
it  to  pass  the  property,  still,  if  a  purchaser  has  paid 
leposit  money  nnaer  such  an  agreement,  he  will  be 
led  to  proceed  in  an  action  for  money  had  and  received 
•cover  it  back  agun  where  a  vendor  fails  or  refuses  to 
inn  the  contract :  {Walker  v.  Constable,  3  Bos.  &  Ful. 

) 

^^ainst  whom  an  action  to  recover  deposit  should  be 
jht] — ^The  action  to  recover  back  the  deposit  should  be 
i^t  against  the  auctioneer  and  not  the  vendor ;  for  it 
been  recently  held  that  the  purchaser  at  a  sale,  which 
^  to  be  abortive  by  reason  of  the  vendor's  inability  to 
e  a  good  title,  cannot  recover  the  deposit  from  the 
ior  as  money  had  and  received,  but  must  bring  his  action 
nst  the  auctioneer,  he  being  the  agent  for  both  parties, 
therefore  the  plaintiff's  agent,  and  it  is  money  in  his 
db  for  the  plaintifTs  use,  and  he  it  is  from  whom  it  is 
ifterable:  {Johnson  v.  Roberts,  24  L.  T.  Rep.  250.) 

fo  tender  of  conveyance  necessary  where  vendor  is  unable 
mnlete  contract.] — Where  the  vendor  is  unable  to  make 
0od  title,  or  is  incapacitated  from  completing  the  contract, 
wcount  of  his  havmg  resold  the  property,  the  purchaser 
7  maintain  his  action  for  the  deposit  without  preparing 
iOQTeyance:  {Sevmrdy,  WiUock,  5  East,  198.) 

Proceedings  under  the  Common  Law  Procedure  Act.] — The 
r  has  an  equal  right  with  a  vendor  to  proceed  under 
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the  Common  Law  Procedure  Act  for  a  mandamus  to 
a  specific  pciformancc  of  the  contract,  and  in  like 
he  will  bo  entitled  to  obtain  an  injunction  to  restr 
plaintiff  from  doing  any  waste  or  injury  to  the  pi 
As  to  which  see  ante^  p.  293  et  seq,) 


IV.  Remedies  in  Equitt. 

1.  Of  the  various  remedies  to  be  obtained  in  eqnitj. 

2.  Proceedings  by  bill. 

3.  Proceedings  by  claim  mider  the  new  crders. 

4.  Sj)C'ciul  case. 

1.   Of  the  various  Remedies  to  be  obtained  in  £qu 

Common  Law  Procedure  Act  does  not  deprive  co 
equity  of  their  concurrent  Jurisdiction,'] — Notwithstand 
we  have  just  before  noticed,  the  Common  Law  Pro 
Act  (17  &  18  Vict.  c.  125),  entitles  either  the  veo 
purchaser  to  obtain  a  writ  of  mandamus  to  enfoi 
specific  performance  of  a  contract,  it  does  not  in  si 
deprive  courts  of  equity  of  their  concurrent  juris 
in  this  respect;  and  there  are  still  some  advaoti 
proceeding  in  the  latter  courts,  which  will  in  all 
bility,  as  mr  as  sales  of  real  property  are  concerned 
them  still  to  be  resorted  to  in  preference  to  courts  ( 
particularly  in  cases  where  questions  are  likely  U 
respecting  the  validity  of  the  title,  which  can  be  more 
determined  in  a  court  of  equity,  where,  if  the  title  is  tli 
question  in  dispute,  the  cause  need  not  be  brough 
hearing,  but  the  court,  on  motion,  will  direct  an  i; 
thereon,  even  before  the  defendant  has  filed  his  i 
{Ballmanno  v.  Luinley^  1  Ves.  &  Bea.  224),  and  if  any 
tion  be  raised,  it  is  matter  for  a  hearing  of  the  < 
{Gordon  v.  Bell,  1  Sim.  &  Stu.  178.)  Still  a  merefrr 
objection  will  not  be  attended  to,  and  the  court  wil 
into  the  answer  to  see  whether  it  be  really  a  qv 
between  the  parties ;  or,  in  other  words,  whether  the 
tion  raised  by  the  objection  is  concluded  by  author 
is  still  open  to  argument ;  and  therefore  in  a  case  in  ^ 
time  not  being  originally  the  essence  of  the  contrK 

Earties,  after  the  day  fixed  by  the  contract  for  its  compl 
ad  gone  on  disputmg  about  the  title,  till  thepurch* 
a  day  named,  and  without  previous  notice  apphcable  t< 
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ij,  had  declared  the  contract  at  an  end,  hy  bringing  an 
iion  for  the  deposit,  the  court  directed  a  reference: 
Wood  v.  Macheey  5  Hare,  158.)  But  as  a  reference  before 
decree  is  only  justified  on  the  ground  of  saving  time,  the 
mrt  refused  to  order  the  reference  in  a  case  m  which  a 
laintifiT  had  allowed  a  whole  year  to  elapse  before  making 
le  motion :  (Dorin  y.  Harvey^  15  Sim.  49.)  The  parties 
lay  also  by  consent,  instead  of  filing  a  bill  for  a  specific 
enormance,  state  a  special  case  for  the  opinion  of  the  court, 
nd  thus  obtain  a  decision  as  to  the  title  or  evidence  of 
tie,*  or  any  other  matter  relating  to  the  contract  within  the 
irisidiction  of  the  court.  And  where  the  exigencies  of  the 
Bse  require  it,  the  court  will  grant  an  injunction  to  restrain 
be  commission  of  waste  or  any  other  act  of  destruction  or 
igury  to  the  property. 

How  suit  for  specific  performance  may  he  commenced,"] — 
L  suit  for  a  specific  performance  may  now  be  commenced 
nr  bill,  or  by  claim  under  the  order  of  22nd  April,  1850. 
dt  the  latter  course  of  proceeding,  fi'om  the  many  advan- 
(Iges  it  possesses,  will  in  all  probability  supersede  the  old 
Dorse  of  proceeding  by  bill;  still,  as  proceedings  under 
Ibe  before-mentioned  orders  are  not  by  any  means  compul- 
lory,  either  mode  may  be  adopted ;  and  in  cases  involving 
nmplicated  and  disputed  matters  of  fact,  the  old  course 
if  proceeding  may  sometimes  prove  the  best. 

2.  Proceedings  hy  BilL 

Course  of  proceeding  for  a  specific  performance  hy  the 
wndor,'] — When  a  vendor  proceeds  hy  bill  for  a  specific 
lerformance  against  a  purchaser,  the  bill  should  state  how 
h»  vendor  is  seised  of  the  property,  whether  as  owner, 
bnistee,  &c.  It  should  then  set  forth  the  agreement  to 
Nzdiase  (which,  if  alleged  to  be  in  writing,  as  also  that  the 
Dgtrument  is  properly  stamped,  the  signatures  will  be  pre- 
nmed  until  the  contrary  be  shown  (Kist  v.  Hohson,  1  Sim. 
kStn.  543);)  the  performance  of  all  conditions  precedent 
onlhe  part  of  the  vendor,  as  the  delivery  of  the  abstract  of 
tide,  his  willingness  to  perform  his  part  of  the  contract,  and 
titt  refusal  on  the  part  of  the  purchaser,  with  the  pretences 
M 1^  by  the  latter,  and  praying  for  a  specific  performance, 
nd  payment  of  the  purchase  money  with  interest. 

hijvmction  sometimes  applied  for  in  a  hill  for  specific  per- 
fotmtmee.'] — Sometimes,  m  addition  to  the  prayer  ior  a 
[p.  C]  2  D 


of  lU 
'  ■Hnprapor 
to  pfljttedepoait 
Scin,  he  via  aoc  k  seeiM, be coomeDed  todo^ 
oo.  kb  pert  is  both  able  and  witfing  to  make  i 
a  coBvetaBce  to  tbe  pvrdiaBer,  wbidi  ^he  latter 
nefbRi  to  accept:  {Wpmer,  Ch^Uk^  I  Sao.  h 

n^krr  Ae  jail  «r  %  Ae  jP»T*«er.]~Wbere  tl 
spedie  pwfiawafe  is  by  the  pordiaaerf  after 
the  tenw  of  tbe  eonlnet,  tibe  bill  proceeds  to 
pajBuiiof  Ae  depool,  if  anjsadi  p^ment  has ' 
tbe  leqwit  to  tbe  defendant  to  oonTey,  and  his  i 
pRtenees  fer  not  eom^iedng  the  contract,  cond 
tbe  osoal  interrogatanea,  imd  ptmrer  far  8ped& 


BequitUettoafpoHa  hiU  for  a  specific  perform 
order  to  simport  a  bill  fer  a  specific  perfiDrmance, 
ment  should  be  a  valid  written  instrument,  ce 
and  finr  in  all  its  parts,  and  capable  of  bemg 
performed,  as  the  court  nerer  decrees  an  tffree 
spedficall J  performed  onlesB  it  can  execute  the  f 
(Ajck.  194,  5th  edit.) 

Agreement  not  retiricUd  to  one  form  onlyJ^ — Be 
the  agreement  must  be  a  valid  one,  the  mstrui 
arbitrarily  restricted  to  one  form  only;   henc( 
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B  preBent  work,  ia  which  the  comt  has  departed  from 
)  rtrictnesB  <^  this  role:  as,  in  the  instances  above- 
Btioned,  of  a  sale  under  a  decree  (ante^  p.  94) ;  or 
are  the  agreement  has  been  confessed  (aate^  p.  95  j ;  or 
ve  there  has  been  a  part  performance  of  it:  {ib.) 

}fv9the/air  and  just  m  aUits  partsJ] — A  specific  perform- 
a  will  never  be  decreed  in  cases  of  fraud,  mistake,  or 
bnrd  and  unconsdonable  bargains;  hence,  equity  will 
w  a  delendant  to  show  that  under  the  circumstances  the 
n6ffls  not  equitably  ^[ititled  to  the  prayer  g£  his  bill : 
jr.  Eq.  70.)  As,  ror  example,  that  oy  fraud,  accident, 
iwea  hj  mistake,  the  contract  sought  to  be  enforced  is 
srent  m>m  what  was  really  intend^  between  the  parties : 
tim$  r.  Freeman^  2  Kee.  25,  34) ;  or  that  some  material 
DS  hare  been  omitted  in  the  agreement  (Jaynes  y. 
fill  I,  S  Atk.  288) ;  or  that  it  is  unconscientious  (  vaufhan 
rkonut^^  1  Bro.  C.  C.  556),  or  unreasonable  (see  I  Mad. 
ict.  405,  2nd  edit,  and  the  cases  there  referred  to),  or 
id  or  surprise  {Clowes  y.  Higginson^  1  Yes.  &  Bea.  256), 
that  there  has  been  some  concealment  (Shirley  y.  Stratton^ 
lio.  C.  C.  440 ;  misdescription,  or  misrepresentation  of  the 
ipeity,  as  wdl  unintentional  as  wilful,  and  whether  latent 
Mtent  {Cadman  y.  Horner^  18  Yes.  11 ;  WaU  y.  Stubbs, 
iBd.  81),  or  any  un&imess  attending  the  transaction ;  as 
ere  a  partjr  has  been  drawn  into  the  contract  whilst  in  a 
te  of  intosdcaticm :  {Cragg  y.  Holme,  mentioned  in  a  note 
Cook  Y.  Clayworth,  18  Yes.  14.) 

igreemeni  tmat  be  ctwable  of  being  performed.'} — ^If  the 
idor  is  unable  to  perform  tlie  contract,  it  will  be  a  suffi- 
Bt  defence  to  a  bill  for  the  specific  performance  of  it ; 
isequently,  if  he  is  unable  to  make  a  good  andmai^etable 
fi  to  the  property  ^Marlow  y.  Smith,  2  P.  Wms.  298),  or 
t  is  burdened  with  mcumbrances  he  is  unable  to  discharge, 
i  defendant  will  be  entitled  to  rescind  the  contract. 

Eeferenee  of  Me,"] — ^When  the  only  question  in  dispute  is 
inde,  it  was  not,  as  we  haye  just  before  remarked,  the 
kik  practice  to  bring  the  case  at  once  to  a  hearing,  but  to 
wet  an  inquiry  whether  or  not  a  good  title  can  be  made. 

Modem  course  of  proceeding  on  reference  of  tide, } — ^The 
odem  course  of  proceeding,  where  an  inquiry  into  the  title 
to  be  made,  is  to  procure  an  order  for  the  purpose,  which 
Ay  be  obtained  on  motion,  a  notice  of  which  must  be  seryed 
2d2 
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on  the  opposite  party,  and  the  order  is  drawn  np,  passed,* 
and  entered  in  the  usual  way:  (see  the  form  of  notice,' 
2  Ayck.  Fract.)  A  copy  of  the  order,  and  the  abstract  of 
title,  together  with  written  objections  to  the  tide,  are  carried'' 
iuto  the  judge's  chumbers,  and  the  inquiry  proceeded  on  Wf 
the  usual  way :  (1  Ayck.  Fract.  212,  213,  5th  edit.) 

If  vendor  can  make  a  good  tide  be/ore  report,  niffieieiiL'] — > 
It  is  not  essential,  in  order  to  enforce  a  specific  perfonnaaee^ 
that  the  vendor  should  be  able  to  confer  a  good  tide  attiie^ 
time  the  contract  was  entered  into;  it  is  enoogb  if  he  maktf  jj 
out  a  good  title  at  any  time  before  the  report;  and  there^  i 
fore  the  terms  are  not  whether  the  vendor  was  able  t#-j^ 
make  a  good  titie  at  the  time  of  the  contract,  but  whedNT  j| 
he  can  make  a  good  title  at  the  time  of  the  inquiry :  (Mor^  j| 
lock  v.  Btdler,  10  Yes.  292.)  And  if  he  can  sati^  ^  k 
court  that  he  is  able  to  make  a  good  titie  by  clearing  iq»  th»  ^, 
objections  reported,  the  court  will  make  a  decree  in  hii:  !^ 
favour :  (Paton  v.  Risers,  M.  &  G.  256.)  Still,  as  ^  ^^ 
vendor  will  have  to  pay  tiie  costs  previously  to  the  time  H^  j^ 
which  his  titie  is  repoiiied  to  be  complete,  it  has  beooiB#  V, 
the  usual  practice  for  the  court,  at  the  same  time  timt  tf  '( 
directs  an  inquiry  as  to  title,  to  direct  that,  in  case  l|  L^ 
good  title  can  be  made,  an  inquiry  as  to  when  it  was  firil'  t^ 
shown  that  it  could  be  made :  (Anon.  3  Mad.  495 ;  Ajek.^  li 
213.)  But  the  rule  that  a  vendor  is  only  to  be  entttkl'  \ 
to  his  costs  from  the  time  he  can  make  a  good  titie  is  not  w  ii 
inflexible  as  to  admit  of  no  exception ;  for  it  has  be^i  heldi  ^ 
that  where  a  vendor  succeeds  in  a  suit  for  a  specific  per*  ji 
formance  he  is  entitled  to  costs,  notwitiistanding  the  title  \ 
was  first  shown  in  the  Master's  office,  where  the  suit  was*  g 
occasioned  solely  by  the  conduct  of  the  defendant :  (Peenr*' 
Sneyd,  17  Beav.  151.)  i 

■ 

Course  of  proceeding  when  the  biU  is  dismMsedJJ^^Yfhm  j 

the  bill  is  dismissed  on  account  of  the  vendor's  being  unable  v 

to  confer  a  good  title,  it  will  generally  be  without  prejudiee  ^ 

to  any  legsu  remedy  the  piu^chaser  may  have  upon  the  ^ 

contract:   {Bennett  College  v.  Cary,  3  Bro.  C.  C.  89^  i 

Still  there  are  cases  in  which  equity,  on  dismissing  tiie  lad, .  { 

will  restrain  him  from  bringing  an  action  at  law,  as,  for>  j 

instance,  where  he  has  evidently  no  titie  to  the  property  he  < 
professes  to  sell :  (Macnamara  v.  Arthur,  2  B.  &  B.  294.) 

Costs,'] — Costs  in  equity  are  always  discretionary  with  the 
court,  although,  generally  speaking,  they  will  fiill  i:^n  the. 
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pttrtjT)  nnlesB  where  there  are  any  equitable  drcmn- 
3  arising  out  of  the  case  which  may  mdnoe  the  court 
ermine  otherwise.  Either  party  nlinff  a  bill  for  a 
i  performance  contrary  to  the  terms  of  the  contract 
▼e  to  pay  the  costs :  {fVHUams  ▼.  Edwards^  2  Sim. 


ior  hrhigtnr  a  kill  for  specific  perfomumce  which  is 
ed  ffenera^  liabU  to  cosUJ] — As  a  general  rule,  where 
or  brines  a  Inll  for  a  specific  pem>rmance,  which  is 
ed  for  defects  in  his  title,  he  will  be  decreed  to  pay 
ta  (  Walters  ▼.  I^man^  IQVes.  351),  and  this  even  where 
9Ctlias  arisen  from  an  acddentthat  has  taken  place  after 
itract  has  been  entered  into ;  as  where  the  title  deeds 
nbseqaently  to  the  contract,  destroyed  by  fire :  {Bryant 
b,  4  Buss.  1.)  But  if  a  purchaser  has  set  up  any  special 

of  defence  to  a  specific  performance,  as  fraud,  or 
resentation  on  the  part  of  the  vendor,  and  such 
re  disproved,  the  purchaser  will  have  to  pay  the  costs 

defence,  notwithstanding  the  bill  is  eventually  dis- 
on  account  of  the  vendor*s  inability  to  make  a  good 
{Wright  V.  Howard,  1  Sim.  &  Stu.  190.)  Still  a 
aer  will  not  render  himself  liable  to  costs  by  taking  a 
d  reasonable  objection,  although  such  objections  may 
nuledf  unless  the  obiections  have  been  decided  in  a 

cause,  and  the  purchaser  had  notice  of  it,  for  then 
IS  he  would  be  decreed  to  pay  the  costs :  (Biscoe  v. 

3  Mer.  456),  but  if  a  purchaser  resists  a  specific  per- 
ice  on  a  ground  which  the  court  thinks  untenable,  he 
it  be  relieved  from  costs  because  he  acted  under  the 
n  of  counsel:  {Moling  v.HiU,  1  Cox,  186.) 

dor  obtaining  a  decree^  when  disallowed  co^ts.]— But  a 
r  has  been  rSused  costs  where  the  purchaser's  objection 
title,  although  overruled,  has  been  considered  to  have 
airly  taken  (Aislabee  v.  Rice^  3  Mad.  261 ;  Thorpe  v. 

4  ib,  466),  or  where  the  title  was  not  clear  on  the 
ct  before  the  time  the  bill  was  filed  (  Wilson  v.  Clap» 

Jac.  &  Walk.  36),  or  the  objection  was  caused  by 
ndor  or  his  solicitor  (JDakin  v.  Cope^  2  Buss.  175),  or 
ndor  has  refused  to  supply  the  recjuisite  evidence  in 
rt  of  his  title,  and  this  notwithstanding  the  purchaser's 
itions  called  for  unnecessary  evidence  {NewcUl  v.  Smithy 

&  Walk.  263),  or  where  a  vendor  has  unsuccessfully 
ided  that  the  purchaser  had  waived  his  right  to  inves- 
the  title :  {Sidebottom  v.  Barington^  5  Beav.  261.> 
2d3 
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When  hill  U  JUed  by  purchaser,"] — If  a  purchase  files 
bill  for  a  specific  performance,  which  is  dismissed  becaofle 
the  vendor  cannot  make  a  good  title,  the  general  role  is 
to  dismiss  the  bill  without  costs  {Maiden  y.  Pysony  9  Bear.. 
347);  but  if  a  purchaser  files  a  bill  with  fuU  knowledflB 
of  the  objections,   and  the  report  is  against  the  title,  if 
he  waives  the  objections  he  must  pay  the  costs  of  invei* 
tigating  the  title,  but  the  other  costs  must  be  borne  bf 
the  vendor :  (Bennett  v.  Fowler^  2  Beav.  302.)    Apnrchasen 
will  also  be  refused  his  costs  where  a  specific  performance  ia 
enforced  at  a  great  undervalue:  (J9t£rrou7e«  v.  Lock^  10  Yetm 
470.)    And  if  a  purchaser  elects  to  have  his  bill  dismissed 
upon  its  appearing  that  the  vendor  is  unable  to  confer  * 
good  title,  the  usual  practice  is  to  dismiss  the  bill  withoot 
costs  {Maiden  v.  Fyson^  supra),  unless  the  purchaser,  in  Ui  i 
bill,  should  insist  that  the  vendor  is  unable  to  make  a  ttifte^  .| 
in  which  case  it  seems  the  purchaser  must  pay  the  ooili  j, 
whether  he  accepts  or  refuses  the  title :  {Nicholson  v.  Wordi^  ., 
worth,  2  Swanst.  395.)  ", 


Either  party  acting  wrongly  in  the  proceedings  must  jNf  ^ 

costs  proportionahly. j— But  if,  as  not  unfirequently  occmi,  |, 

the  party  who  eventually  obtains  the  decree  has  been  dearijr  i 

vrrons  during  some  part,  or  the  whole  course  of  the  proosed*  ^ 

ings,  he  will  be  compelled  to  pay  a  proportionate  share  of  tli6  u 

costs  of  the  suit :  (Farrow  v.  Mees,  4  Beav.  25.)    And  whett  ^ 

a  defendant  sets  up  a  defence  which  prevents  the  plaintiff  , 

from  obtaining  the  usual  reference  for  title  on  motion,  and  ^ 
fails  to  establish  it,  he  may  be  at  once  directed  to  pay  costs 

up  to  and  inclusive  of  the  hearing,  without  any  regard  to  . 
the  result  of  the  reference  iJiJSyde  v.  DaUaway,  4  Beav.  606.) 

Course  to  he  pursued  where  costs  are  the  only  matter  ti 
dispute.'] — Kthe  costs  are  the  only  matter  in  dispute,  the 
proper  way  will  be  to  apply  to  the  court  by  petition :  still, 
this  course  cannot  be  pursued  without  the  defendant's  con- 
sent before  answer :  {Langham  v.  Qreai  Northern  Bailwaff 
Company,  1  De  Gex  &  S.  505.) 

When  costs  are  refused  lest  they  should  injure  the  tide,}—  . 
On  bills  for  specific  performance  the  court  has  in  some 
instances  deemed  it  imprudent  to  give  the  defendant  costs,  .  • 
notwithstanding  there  may  have  been  reasonable  and  weighty 
objections  to  the  title ;  because  to  give  costs  is  to  injure  the 
title  he  is  compelled  to  take,  and  in  such  case  the  court  has 
decreed  a  specific  performance  without  costs :  (itf^Queeiiv. 
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Mhar,  11  Yes.  482;  and  see  2  Mad.  Pract.  660,  2od 

Us  ofaetUm  at  2aio.]~£ither  party  resorting  to  a  court 
r  where  equity  is  against  him,  wul  be  fixed  with  the 
of  the  action  {Staines  v.  Morris^  1  Yes.  &  Bea.  16) ; 
such  right  may  be  lost  by  neglecting  to  resort  to  equity 
ion  as  the  action  is  commenced  at  law:  {Oraver  v. 
10,  3  Buss.  433.) 

3.  Proceedings  hy  Claim  under  the  new  Orders, 

noers  eatiferred  hy  new  orders,'] — The  new  Orders  f22nd 
1, 1850^  empower  any  person  seeking  and  entitled  to  a 
Jfic  pernnrmance  of  a  contract  for  the  purchase  of  any 
erty,  instead  of  filing  a  bill  for  specific  performance,  and 
ont  any  special  leave  of  the  court,  to  nle  a  chum  in  the 
srd  and  Writ  Clerk's  office.  The  form  of  claim  is  pro- 
d  by  the  Orders  for  making  such  claim  (see  the  rorm 
8,  schedule  A.),  and  the  filing  of  such  claim  is  to  have 
Bime  force  and  effect  as  the  filing  of  a  bill  (see  Orders 
kd  2) ;  and  in  any  case  in  which  the  form  is  not  applicable, 
court  may,  upon  the  ex  parte  application  of  the  person 
doff  the  relief,  give  leave  to  fiHe  the  claim  proposed 
le  Sled  (see  Orders  5  and  6) ;  and  if  such  leave  be  given, 
ndorsement  thereon  by  the  registrar  upon  the  proposed 
n  shall  be  a  sufficient  authority  for  the  Kecord  and  Writ 
rk  to  receive  and  file  such  claim :  (6th  Order.) 

^ritceedines  on  claim.'] — For  the  procedure  on  a  claim 
reader  is  referred  to  Mr.  Drewiy^s  Practice  in  Equity^ 
Wished  in  this  series. 

^^tidence.] — ^In  proceedings  under  a  claim,  the  same 
nces  are  allowed,  and  the  same  evidence  is  received,  both 

rrt  and  answer  to  the  claim,  as  is  admissible  in  suits 
The  affidavit  of  a  defendant  to  a  claim  wiU  be  treated 
U  respects  as  if  it  were  his  answer  to  a  bill :  {Cockbum 
heeuy  20  L.  J.  216.)  As  a  general  rule,  evidence  by 
itvit  alone  is  sufficient  (^Smith  y,Constanty  10  L.  J.  126) ; 
where  a  contract  is  disputed,  it  must  be  produced  in 
Qsoal  way :  (Marshall  v.  Daoies^  14  Jur.  997.) 

Witnesses  may  be  compelled  to  attend  andpve  evidence,] — 
D^ly  the  only  evidence  that  could  be  given  in  a  suit  by 
&  was  by  affidavit,  there  being  no  means  of  compelling 
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the  attendance  of  advene  witnesses  to  giye  evidence ;  but  vi 

now,  by  the  statute  15  &  16  Vict.  c.  86,  it  is  enacted  dial  ri 

any  party  in  any  cause  may,  by  a  writ  of  subpcena  ad  testifir  ii 

comftcm,  or  duces  tecum,  require  the  attendance  of  any  witness  si 

before  an  examiner  of  the  court,  or  an  examiner  special^  j 

appointed  for  the  purpose,  and  examine  such  witnesssi  a 

orally,  for  the  purpose  of  using  such  evidence  upon  soy  i 

claim,  in  like  manner  as  such  witness  would  be  bound  to  ii 

attend  and  be  examined  with  a  view  to  the  hearing  of  ft  i 

cause ;  and  any  party  having  made  an  affidavit  to  be  used,  i 

or  which  shall  be  used,  on  any  claim,  shall  be  bound,  on  >| 
beins  served  with  such  a  writ,  to  attend  before  an  examiner 

for  the  purpose  of  being  cross-examined :  provided,  thai  the  ^ 

court  shall  always  have  a  discretionary  power  of  acting  upon  i 

such  evidence  as  may  be  before  it  at  the  time,  and  of  mabag  | 

such  interim  orders,  or  otherwise,  as  may  appear  necessaiy  ^ 

to  meet  the  justice  of  the  case :  (sect.  40.)  ,. 

Notice  to  he  given  to  the  opposite  party  when  witnesses  «f»    \ 
to  appear  before  examiner.]— When  the  attendance  of  wil*    ^ 
nc»ses  is  required  before  the  examiner,  for  the  purpose  d    ] 
being  either  examined  or  cross  examined,  the  party  requbring 
such  attendance  must  give  at  least  forty  eight  hours'  notioe    ,, 
to  the  opposite  party  of  his  intention  to  examine  such  wit-    ^i 
ness,  as  also  of  the  time  and  place  of  such  examinataon,    i 
unless  the  court  shall  in  any  case  think  fit  to  dii^iense  wiA    \ 
such    notice :    (36th  Order,  7th  August,  1852.)    And  •    | 
like  forty-eight  hours'  notice  must  in  like  manner,  and  to     | 
the  same  effect,  be  given  where  it  is  desired  to  cross-exanune 
any  party,  whether  a  party  to  the  cause  or  not,  who  has 
made  any  affidavit  to  be  used  or  wliich  shall  be  used  on  any 
claim :  (34,  37,  ih. ;  Ayck.  460.  j 

4.  Special  Case, 

Proceeding  by  special  case  under  statute  13  ^  14  FtiBt]— 
The  statute  13  &  14  Vict.  c.  35,  after  reciting  that  proceed- 
ings in  the  Court  of  Chancery  are  attended  with  great  dday 
and  expense,  which  it  is  expedient  to  diminish,  enacts  that 
it  shall  be  lawful  for  persons  interested  or  claiming  to  be 
interested  in  anv  question  cognizable  in  the  said  court,  as 
to  the  construction  of  any  act  of  Parliament,  will,  deed,  or 
other  instrument  in  writing,  or  any  article,  clause,  matter 
or  thing  therein  contained,  or  as  to  the  tide  or  evidence  of 
tide  to  any  real  or  personal  estate  contracted  to  he  sold^  or 
otherwise  dealt  withy  or  as  to  the  parties  to,  or  the  form  of 
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flQf  deed  or  instrwneni  for  carrying  such  contract  into  t^ 
or  w  to  any  other  matter  falling  within  the  original  juris- 
fiotion  of  the  said  court  as  a  court  of  equity,  or  made 
■dbject  to  the  jurisdiction  or  authority  of  the  said  court,  by 
itatate,  not  bemg  one  of  the  statutes  relating  to  bankrupts 
aid  indndinj^  amon^  such  persons  all  lunatics,  married 
women,  and  in&nts,  m  the  manner  and  under  the  restrio- 
tions  ihereinafler  contained,  to  concur  in  stating  such  ques- 
lim  in  the  form  of  a  special  case  for  the  opinion  of  the  said 
eoort,  and  it  shall  also  be  lawful  for  all  executors,  adminis- 
tntOTB,  and  tmstees  to  concur  in  such  case :  (sect.  I.) 

Contraeiing  parties  may  by  consent  state  a  special  caseJ] — 
Under  this  enactment,  the  contracting  parties  may  by  oon- 
nat  state  a  speinal  case  for  the  opinion  of  the  court,  and 
Ans  obtain  a  oedsion  as  to  the  title,  or  evidence  of  title,  or 
as  to  the  parties  to,  or  the  form  of  any  deed  or  instrument 
for  carrying  the  contract  into  effect.  The  court  may  also 
^e  the  opinion  of  a  court  of  law,  and  the  declaration  will 
be  Iwiding  as  a  decree,  and  may  be  heard,  or  reviewed : 
(IS  &  14  Yict.  c.  89,  S8.  4,  11,  27.) 

Horn  prepared.'] — ^Every  special  case  shall  be  entitled  as 
a  ense  between  some  one  of  the  parties  interested,  or, 
«J«*'**^g  to  be  interested,  as  plaintifn  or  plaintiff,  and  the 
others  or  other  of  them,  as  defendants  or  defendant:  (sect.  7.). 
It  diall  also  state  concisely  such  facts  and  documents  as 
■ay  be  necessary  to  enable  the  court  to  dedde  the  question 
laised  thereby :  (sect.  8.) 

Special  case  always  prepared  by  counsel.'] — It  is  the  in- 
variable practice  to  nave  the  special  case  prepared  by. 
counsel,  and  the  signature  of  counsel  to  the  case  is  ex- 
pressly directed :  (sect.  10.)  Still,  the  same  counsel  may 
sign  for  all  parties,  as  well  for  defendants  as  plaintifii :  (Ex 
parte  Praig,  20  L.  J.  136.) 

Copy  of  case  to  he  forwarded  to  defendamPs  solicitor.]'^ 
When  the  case  is  prepared,  a  fair  copy  is  made  and  K>r- 
warded.to  the  defendant's  solicitor  for  approval,  and  must 
be  signed  by  counsel  on  their  behalf:  (Ayck.  473,  5th 
edit.) 

FiUng  of  special  case.] — When  prepared,  approved,  and 
signed  by  the  counsel  for  all  parties,  the  special  case  is 
marked  with  the  title  of  the  judge  to  whose  court  it  is 
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ntil  so  regHtered,  diall  not  bind  a  pordiaser  or  mortgagai 
wilhoat  express  notice  thereof:  (sect.  17.) 

Seitaig'  down  the  easeJ] — As  soon  as  aU  tbe  defendmts 
shall  have  appeared  to  ^e  special  case,  the  same  may, 
subject  to  tbe  provisions  thereinafter  contained,  be  set  down 
fbr  hearing,  and  subpoenas  to  hear  judgment  issued  aad 
served  according  to  the  practice  of  the  court :  (13  &  14  Vict 
c.  35,  s.  12.)  In  order  to  get  the  cases  set  down,  a  certifi- 
cate must  be  first  obtain^  from  the  Clerk  of  Records  and 
Writs,  that  the  case  is  in  a  fit  state  to  be  set  down.  Having 
obtained  this,  which  must  be  on  a  4«.  stamp,  it  must  be 
•ndorsed  with  the  date,  and  also  the  name  or  the  solicitor. 
It  should  then  be  taken  to  the  registrar's  cleric,  who 
will  then  set  the  case  down  for  hearing :  (Ayck.  475,  5tit 
edit.) 

Subpama  to  hearjudgmmUJ] — Upon  the  special  case  being 
set  down  fbr  hearing,  subpoenas  to  hear  judgmoit  may  be 
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MBaed,  and  aeryed  aocording  to  the  practioe  of  the  court 
(18  &  14  Vict.  c.  35,  8.  12) ;  but  as  special  cases  are  osoally 
of  an  amicable  nature,  it  is  the  more  general  practice  to  dis- 
pense with  the  subpcena,  and  merely  to  give  notice  to  the 
Mmdant's  solicitor  that  the  case  is  set  (town  for  hearing : 
(▲yck.  476,  5th  edit.) 

Tke  hearing.'] — ^Upon  the  hearing,  the  case  is  argued  in 
the  same  manner  by  the  counsel  employed  by  the  parties,  as 
vpon  the  hearing  o£  a  cause,  and  upon  the  hearing  of  any 
nch  special  case,  it  shall  be  lawful  for  the  court  to  deter- 
mine the  questions  raised  thereon  or  any  of  them,  and  by 
decree  to  declare  its  opinion  thereon,  and,  so  far  as  the  case 
shall  adnut  of  the  same,  upon  the  right  inyolved  therein, 
without  proceeding  to  administer  any  relief  consequent  upon 
Rich  declaration ;  and  eyery  such  declaration  of  the  court 
contained  in  any  such  decree  shall  haye  the  same  force  and 
eflfect  as  such  declaration  would  haye  had,  and  shall  be 
hindine  to  the  same  extent  as  such  declaration  would  haye 
been  u  contained  in  a  decree  made  in  a  suit  between  the 
Hme  parties  instituted  by  bill;  proyided  that  it  shall  be 
kwfid  for  the  court,  if  it  snaU  see  fit  so  to  do,  before  proceed- 
ing to  make  such  decree  as  aforesaid,  to  send  any  case  or 
cues  for  the  opinion  of  Her  Majesty^s  Courts  of  Common 
Law,  reserying  the  consideration  of  all  further  directions 
•ad  the  costs,  and  to  make  such  decree  as  aforesaid  upon 
fnrther  directions ;  proyided  also,  that  if  upon  the  hear- 
ing of  such  special  case  as  aforesaid,  the  court  shall  be  of 
opmion  that  the  questions  raised  thereby  or  any  of  them 
cannot  properly  be  decided  upon  such  case,  the  court  may 
refuse  to  decide  the  same :  (13  &  14  Vict.  c.  35,  s.  14.) 

Conrt  cannot  decree  a  specific  performance  upon  a  special 
eoie.] — ^The  court  has  no  jurisdiction  upon  a  special  case  to 
make  a  decree  for  a  specific  performance  {Evans  y.  Evans, 
22  L.  T.  Hep.  43),  nor  to  make  binding  declarations  of 

\      future  rights:    {Garlick  y.  Lawson,  10  Hare,  App.  14; 

I       Oreenwood  y.  Sutherland,  ib.  12.) 

*  Procesding  after  decree  pronounced,'] — Upon  the  decree 

being  pronounced,  the  minutes  are  prepared  and  settled, 
and  the  decree  passed  and  entered  in  the  usual  way,  as  upon 
the  hearing  of  a  cause :  (Ayck.  478,  5th  edit.) 

Fees.] — The  fees  for  eyery  decree  on  the  hearing  of  a 
special  case,  including  the  court  fee  and  the  charge  for 
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entry  is  4/.,  payable  by  means  of  a  stamp :  (6th  Order, 
October,  1852.) 

Costs,'] — ^The  costs  of  all  proceedings  under  this  ad 
in  the  discretion  of  the  court,  which,  under  the  32iid  sec 
of  the  aboTC-mentioned  act  (13  &  14  Vict.  c.  35),  hat 
power  to  direct  the  costs  to  be  paid  out  of  the  est 
[Evans  ▼.  Evans,  22  L.  T.  Bep.  43 ;  Ayck.  480,  5th  ed 
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I.  Introductort  Obsebyations. 

Varitms  kinds  0/  intttrumejUs  employed  as  securities  for 
•^Hiy.] — Those  "written  instruments  which  come  within  the 
T^o^mce  of  the  conyeyancer  under  the  denomination  of  secu- 
res for  money,  are  mortgages,  bills  of  sale,  bonds,  warrants 
*  mttomej,  and  redeem{a)le  annuities.  Bills  of  exchange 
K^  promissory  notes  are  certainly  written  instruments  for 
[p.  a]  2  B 
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securing  the  payment  of  money,  but  they  are  instm- 
ments  which,  from  their  peculiar  nature  and  character,  have 
always  formed  part  of  the  common  law  business  of  an 
attorney's  office,  and  therefore  it  would  be  out  of  place  to 
treat  upon  such  securities  in  a  work  which  relates  solely  to 
the  practice  of  conveyancing.  Our  consideration,  therefore, 
will  be  confined  to  those  securities  only  which  we  have  abo?e 
pointed  out  as  belonging  to  the  conveyancing  department, 
which  we  purpose  treating  upon  in  the  order  in  which  they 
are  there  respectively  enumerated. 


II.  Op  Mortoaoks  in  general. 

1 .  Advantages  of  a  mortgage  as  a  security. 

2.  Of  the  several  kinds  of  property  which  may  form  the  subject- 
^    matter  of  a  mortgage. 

3.  Interests  incapable  of  being  mortgaged. 

4.  Qualifications  of  a  mortgagor  to  execute  a  mortgage. 

I.  Advantages  of  a  Morfy^age  as  a  Security. 

Remedies  afforded  to  lender  by  a  mortgage  security. 'j^OftSi 
the  securities  enumerated  in  the  preceding  section,  a  mort- 
gage is  generally  ranked  as  the  most  safe  and  eligible,  from 
the  ample  remedies  it  aflfords  for  the  protection  of  the  lender, 
who  may  not  only  obtain  the  actual  possession  of  the  pro- 
perty itself,  but  may  bring  his  action  on  the  covenant  for 
payment  of  principal  and  interest,  or  foreclose  the  equity  of 
redemption ;  and  m  the  mode  in  which  most  modern  mort- 
gages are  now  penned,  he  may  also  sell  under  the  powers  of 
sale  contained  in  his  mortgage  deed,  and  pay  himself  hi» 
principal,  interest,  and  costs  out  of  the  purchase  moneys. 
Added  to  all  which  remedies,  a  mortgagee  may  at  any  time 
transfer  his  mortgage  security  to  a  tmrd  party,  and  this  as 
well  without  the  mortgagor's  concurrence  as  with  it. 

Importance  of  ascertaining  that  the  title  is  a  marheiahle  om-] 
— But  great  as  are  the  advantages  which  a  mortgage  security 
aflfords,  it  by  no  means  dispenses  with  the  necessity  of  the 
mortgagee's  solicitor  using  his  utmost  vigilance  in  the  con- 
duct of  the  transaction;  for  he  must  not  only  see  that  the 
property  is  of  adequate  value  to  realize  the  principal  and 
interest,  and  to  cover  all  expenses  that  may  be  incurred  in 
the  business,  but  he  must  also  ascertain  that  the  title  to  the 
mortgaged  premises  is  altogether  unimpeachable.  In  fact, 
a  better  title  is  often  required  in  the  case  of  a  mortgage 
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^  is  actually  essential  in  an  actual  purchase;  because,  in 
^tter  case,  the  purchaser's  real  object  is  the  pK)sso8sion 
^  peaceable  enjoyment  of  the  purchased  premises,  and 
^  he  has  no  present  intention  of  selling  them  again,  or 
'  occasion  to  raise  money  upon  their  security,  he  may  be 
^ed  to  accept  a  safe  holding  title ;  but  it  is  otherwise  in 
case  of  a  mortgage  where  the  land  is  conveyed  only  in 
nature  of  a  pledge  for  the  repayment  of  the  money  ad- 
oed  upon  its  security,  and  as  a  means  of  assuring  its 
ayment  whenever  the  lender  may  require  it,  so  that 
ess  the  title  is  a  marketable  one,  a  mortgagee,  although 
fectly  safe  from  eviction,  or  from  ony  other  adverse  claims 
ch  may  be  made  upon  the  mortgaged  property,  may 
ertheless  be  prevented  from  realizinff  his  principal  and 
rest  by  exercising  any  powers  of  sale  reserved  to  him 
r  the  premises,  or  by  transferring  the  mortgage,  from 
tility  to  show  such  a  title  as  not  only  contains  all  the 
re-mentioned  qualifications,  but  also  such  a  title  as  a 
chaser  could  be  compelled,  or  as  a  transferree  of  the 
tgage  would  be  willing  to  accept. 

hUieJt  of  mortgagor's  solicitor  in  the  conduct  of  a  mortgage 
\saction.] — ^The  duties  of  a  solicitor,  when  employed  on 
alf  of  a  mortgagor,  are  very  similar  to  those  which  devolve 
n  bim  when  retained  in  behalf  of  a  vendor ;  that  is  to 
,  he  must  ascertain  the  amount  of  advance  required, 
.  also  what  property  his  client  has  to  offer  by  way  of 
xrity,  as  also  its  nature,  quality,  extent,  and  value,  so 
)o  enable  him  to  form  an  accurate  judgment  as  to  whether 
not  it  is  likely  to  afford  an  adequate  security ;  and  if  more 
n  adequate,  whether  it  would  be  advisable  to  mortgage 
t  whole  of  the  property.  He  must  also  take  especial  care 
let  no  carelessness  or  delay  on  his  part  retard  the  progress 
the  transaction,  or  afford  a  pretext  for  a  similar  line  of 
iduct  by  the  solicitor  for  the  other  party,  always  bearing 
mind  that  in  a  mortgage  it  is  oflen  of  such  importance 
U  the  business  should  be  completed  so  that  the  mortgagor 
17  be  certain  to  receive  the  money  he  requires  at  some 
ed  specified  time ;  for  being  but  one  day,  or  possibly  even 
e  hour,  too  late,  may  totally  mar  the  sole  object  for  which 
}  mortgage  was  entered  into. 

Where  the  property  is  of  a  mixed  kind.'] — If  the  property 

freehold. 


I  of  lands  held  under  different  tenures  ;  as 
sehold,  or  copyhold ;  or  of  various  kinds  and  descriptions  ; 
dwelling-houses,  or  farms,  or  buildings  employed  for  the 
2e2 
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purposes  of  trade,  &c.,  and  the  whole  of  these  will  not  ^ 
required  to  make  up  sufficient  value  for  the  proposed  Bec|| 
rity,  it  becomes  important  to  ascertiun  what  partid^   ;7^ 
portions  it  will  be  most  eligible  to  select;  and  wbenth|  ^^.\ 
amount  required  is  large  in  proportion  to  the  actual  nl||  |l>' 
of  the  property,  it  may  often  be  advisable  to  consider  wh 
other  kinos  of  property,  which,  although  not  commoDlyi 
the  subject-matter  of  a  mortgage,  may  not  be  ran 
available  for  that  purpose ;  as  ^o  whether  securities  ote 
wise  inadequate  may  not  be  rendered  safe  by  some  coQitai 
acts,  as  by  effecting  assurances  upon  lives,  the  oodcor«MI 
of  sureties,  or  the  giving  of  cognovits,  warrants  of  atUsuyi 
or  the  like. 

2.  Of  the  several  "kinds  of  Property  which  map  form  h 
Subfect-matier  of  a  Mortgage. 

What  kind  of  property  is  considered  to  form  the  inof^e^^  1 
mortgage  securUy.'] — The  most  eligible  mortgage  security  il  1 
an  estate  in  fee  simple  in  freehold  property,  although  Im  1 
of  copyhold  or  customary  tenure,  or  even  leasehold  estatei;  : 
when  the  latter  are  held  for  a  long  term,  and  unfettered  bjf  \ 
heavy  rents  or  burdensome  covenants,  often  affi>rdanv? 
objectionable  security. 

Other  hinds  of  property  adapted  for  mortage  seeviSaJ 
—But  property  of  almost  every  kind  and  description,  whetlitf 
real  or  personal,  moveable  or  immoveable,  may  form  ite 
subject-matter  of  a  mortgage.  Hence,  in  addition  to  freehold, 
copyhold,  or  leasehold  property,  rents,  tithes,  adTOwsou^ 
franchises,  turnpike  and  market  tolls,  railway,  bridge,  uA 
navigation  shares,  may  all  be  rendered  available  as  a  mort* 
gage  security,  and  this  whether  the  mortgagor  hold  the 
property  in  possession,  or  in  remainder  or  reversion.  In 
like  manner,  also,  chattels  personal  of  nearly  every  nature  and 
quality,  such  as  stock  in  the  funds,  bills  of  exchange  sod 
promissory  notes,  debts,  legacies,  government  annuities,  title 
deeds,  bills  of  lading,  ships'  freighting,  articles  of  mercbaa* 
dize,  and  even  possibilities,  may  all  be  mortgaged  to  anyone 
who  will  be  satisfied  to  make  advances  upon  such  securitiet. 

A  mortgage  may  itself  be  mortgaged,"] — A  mortgage  nwy 
itself  form  the  subject-matter  of  a  security  of  a  like  nature. 
This  is  sometimes  resorted  to  in  cases  where  a  mortgagee  it 
precluded  from  calling  in  his  mortgage  until  some  oertab 
nsLcd  period,  or  it  is  adopted  in  those  instances  where  the 
mortgage  security  is  an  eligible  one  to  the  mortgagee,  wiio 
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only  requunes  a  small  advance  to  meet  some  present  emer- 
l^encj,  which  he  would  rather  do  by  mortgaging  his  security 
tiban  by  calling  in  his  mortgage;  whilst,  in  other  cases,  a 
nortsagee  is  occasionally  induced  to  enter  into  a  mortgage 
of  this  kind  as  the  best  means  he  possesses  of  raising  money 
iqpon  his  security,  bdng  unable  to  obtain  a  transfer  of  it,  in 
eonseqaence  of  its  being  mortgaged  up  to  or  beyond  its  actual 
Talae,  and  he  is  in  immediate  want  of  his  money,  the  amount 
of  which  he  is  unable  to  obtain  by  an  immediate  sale  or  fore- 
doeore  of  the  mortgaged  premises :  (see  the  form  of  a  mort- 
gage of  the  above  description,  2  Con.  Free,  Fart  V.,  Sec- 
tion n.,  No.  XVin,  p.  128,  2nd  edit.) 

Advantages  and  disadvantages  of  a  mortage  of  a  mortgage.'] 
— Securities  of  the  above  kind  have  an  advantage  over  a 
mortgage  of  an  equity  of  redemption,  because  the  mortgagee 
in  the  former  case  has  the  title  deeds  delivered  over  to  him, 
which  a  second  mortgagee  has  no  right  to,  or  even  to  compel 
the  prior  mortgagee  to  produce.  The  disadvantages  are, 
that  the  mort^a^ee  takes  subject  to  such  equity  of  redenip- 
tioQ  aa  is  subsistmg  upon  the  original  mortgage,  and  to  all 
the  stipulations  in  favour  of  the  original  mortgagor  as  are 
thereby  conferred  upon  him.  In  addition  to  this,  the  mort- 
gagee of  a  mortgage  is  liable  to  account  to  his  immediate 
mortgagor  for  any  act  of  negligence  on  his  part  in  availing 
himself  of  any  of  the  remedies  to  recover  the  mortgage  debt ; 
bat  he  may  always  protect  himself  against  tiie  latter  liability 
by  inserting  a  clause  of  indemnity  to  that  effect  in  the  mort- 

ige  deed :  (see  the  form  2  Con.  Free,  Fart  V.,  Section 

L,  No.  XVni.,  clause  14,  p.  133.) 

3.  Interests  incapable  of  being  Mortgaged, 

Salaries  appertaining  to  certain  offices,] — There  are,  how- 
ever, some  interests  which  are  incapable  of  being  mortgaged. 
Amongst  these  it  may  be  mentioned  that  the  salaries  of  most 
of  the  offices  under  the  government,  or  relating  to  the  public 
service,  are  incapable  of  being  assigned,  and  cannot  therefore 
be  made  the  subject-matter  of  a  mortgage ;  as,  for  example, 
the  pay  of  an  officer  either  in  the  army  or  navy  (Collier  v. 
FaUon,  1  Turn.  &  Russ.  425),  the  salaries  of  the  judges 
(1  Swanst.  74),  or  the  profits  of  a  clerk  of  the  peace: 
{Palmer  v.  Bate^  6  Moore,  38,  n.) 

Exceptions  to  the  rule  that  salaries  to  public  officers  are  not 
Mfi^noii^.]— Still  the  above-mentioned  rule  admits  of  many 
2£3 
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exceptions,  the  profits  of  some  public  offices  being  m^ 
able,  and  where  this  occurs,  they  may  be  converted  loll  i 
mortgage  securities.  Thus  it  has  been  decided  that  tit  • 
registrar  of  the  Court  of  Chancery  (JOrummond  v.  DvketfSl^ 
A&anSy  5  Yes.  433),  as  also  the  clerk  of  the  deputy  regitttf 
of  the  Prerogative  Court  (Clarke  v.  Richardiy  1  Y(m.iCm 
851),  may  assign  the  profits  of  their  respective  offices;  •! 
notwithstanding,  as  we  have  just  before  remarked,  an  oi# 
either  in  the  army  or  navy  is  incapacited  from  asiMf^ 
either  his  full  or  half  pay,  this  restriction  does  notext»S 
a  pension  given  for  past  services :  (M^Catihy  v.  Ml 
1  Ball  &  B.  389.)  But  a  pension  granted  by  act  of  Puiif 
ment  for  the  more  honourable  support  of  the  dignities  of  tb 
peerage,  such  as  the  pension  granted  to  the  Duke  of  Mi^ 
borough  to  support  the  dignity  of  him  and  his  posterito 
(Davis  V.  Duke  of  Marlborough^  1  Swanst.  74),  is  \mijm 
of  being  either  assigned  or  charged. 

Reversionary  interests  of  married  iroinwi.]— AnoAerif*' 
cies  of  interest  which  is  incapable  of  being  charged  si " 
mortgage  security  is  the  future  interest  Tniich  a  nM 
woman  takes  in  chattels  personal,  which  cannot  be  M^iff* 
so  as  to  be  binding  on  her  husband  in  case  he  shOnld  bspfitf 
to  survive  her  (Greedy  v.  Lavender,  16  L.  T.  Bcp-^^ 
although  the  law  is  otherwise  with  respect  to  her  chsttjf 
real,  an  assignment  of  which  by  the  husband  would  be  biv 
ing  both  upon  the  wife  and  her  representatives:  (Dow^* 
Hart,  2  Buss.  &  Myl.  260.) 

Profits  of  a  living.'] — The  tithes  or  other  emoluflW* 
arising  from  a  benefice  in  the  hands  of  the  incumbeot  i» 
also  incapable  of  being  mortgaged,  clergymen  having  jw* 
disabled  by  statutory  enactments  from  aBenating  their  ti4j 
or  other  property  which  they  hold  in  their  ecclesiastieil 
capacity  (13  Eliz.  c.  20 ;  3  Car.  1,  c.  4 ;  43  Geo.  3,  c  Wj 
57  Geo.  3,  c.  99) ;  so  that  previously  to  the  act  of  1  &* 
Vict.  c.  110,  for  registering  judgments,  it  was  admitted  tW 
no  device  or  contrivance  which  legal  ingenuity  could  sug^ 
was  capable  of  rendering  property  of  this  kind  in  the  hi"* 
of  a  clergyman  available  as  a  mortgage  security,  be  b^ 
by  virtue  of  the  above-mentioned  enactments,  totallj  ^ 
abled  from  changing  his  benefice.  But  as  the  13th  sewjj 
of  the  act  1  &  2  Vict.  c.  110,  enacts  that  "a  judgment  enterti 
up  shall  operate  as  a  charge  upon  all  lands,  tenements,  rt^ 
toriesy  advowsons^  tithes,  rents,  and  hereditaments,  ^ '!vj 
to  which  such  person,  &c.,  be  seised,  possessed  o^  or  enw* 
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toi  for  aoj  estate  or  interest  whatever,  at  law  or  in  equity, 
vbether  in  possession,  reyersion,  remainder,  or  expectancy, 
«r  over  which  such  person  shall  at  the  time  of  entering  up 
Muh  judgment,  or  at  any  time  afterwards  have  any  disposing 
power  which  he  mi^ht,  without  the  assent  of  any  other 
peraon  exercise  for  his  benefit,*^  it  was  generally  considered 
amongst  the  profession,  that  a  judgment  entered  up  would 
be  a  diarge  upon  a  benefice,  and  both  Lord  Cranworth  and 
Xindanley,  Y.  C,  adopted  this  view  of  the  statute ;  the 
consequence  of  which  was,  that  a  practice  sprung  up  of 
cifeGtiDg  mortgages  upon  property  of  this  description  by 
ghnng  a  warrant  of  attorney  as  an  accompanying  security 
[  upon  which  a  mortgagee,  upon  entering  up  judgment,  might 
^  at  once  have  proceeded  to  sequester  the  livmg,  and  thus,  by 
I  aUnd  of  side  wind,  render  a  liviog  in  the  hands  of  an  in- 
f  eombent  available  as  a  mortgage  security ;  but  the  Court  of 
\  Appeal  have,  in  a  recent  c&selHawkins  v.  Gathercole,  24  L.  T. 
Rep.  281),  decided  that  the  Act  of  Victoria  (1  &  2  Vict. 
c  110)  has  not  altered  the  pre-existing  law,  which  disabled 
a  beneficed  clergyman  from  charging  his  living,  and  that  it 
doee  not  render  a  judgment  entered  up  under  its  provisions 
a  charge  upon  property  of  this  nature  ;  for  that  it  was  not 
the  desi^  of  that  statute  to  change  the  law  as  to  what  pro- 
peifty  might  or  might  not  be  incumbered,  but  only  to  make 
a  judgment  a  charge  in  the  nature  of  a  mortgage  upon 
property  that  has  been  charged  by  the  owners. 

Mortage  by  incumbent  authorized  in  certain  cases."] — But 
notwithstanding  an  incumbent  is  disabled  from  charging  his 
liYinff  with  an  ordinary  mortgage,  he  is  nevertheless  autho- 
rized by  the  statute  17  Geo.  3,  c.  52,  to  borrow  money  for 
the  purpose  of  building  or  repairing  the  parsonage  house, 
hy  a  deed  contained  in  the  schedule  annexed  to  the  said  act : 
(tee  the  form  2  Con.  Free,  Fart  V.,  Section  II.,  No.  IX., 
p.  86,  2nd  edit.) 

3.  Qualifications  of  Mortgagor  to  execute  a  Mortgage, 

All  persons  not  labouring  under  disabilities  may  generally 
mortgage  their  interests.] — It  may  be  laid  down  as  a  general 
nile,  thiett  all  persons  not  labouring  under  legal  disabilities, 
inch  as  infancy,  lunacy,  coverture,  or  the  like,  may  execute 
a  mortgage  commensurate  with  the  estates  and  interests 
they  take  in  the  property,  and  even  a  married  woman, 
except  as  to  a  reversionary  interest  in  chattels  personal  (as 
to  which  see  ante^  p.  1 18),  or  which  she  is  expressly  restricted 
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from  disposing  of  by  way  of  anticipation,  may,  with  her 
husband^s  concurrence,  effect  a  mortgage  to  the  extent  of 
the  interest  she  takes  in  the  mortgaged  premises. 

Not  always  essential  that  mortgagor  should  have  an  estate 
commensurate  with  the  interest  he  conveys."]  —It  is  not  neces- 
sary that  in  every  instance  a  mortgagor  should  have  an 
estate  or  interest  of  the  same  extent  as  the  interest  he  con- 
veys as  a  mortgage  security;  as,  for  example,  where  s 
mortgage  in  fee  is  made  by  a  tenant  for  life  in  exercise  of 
a  power ;  nor,  in  some  cases,  is  it  requisite  that  he  should 
take  any  estate  or  interest  whatever  in  the  property;  as 
where  trustees,  or  executors,  who  take  no  interest  in  the 
lands,  are  authorized  to  mortgage  them  for  the  purpose 
of  raising  money  to  satis^  the  trusts,  or  purposes  for  any 
settlement  or  will;  as  also,  under  certain  circumstances, 
guardians,  trustees,  or  the  committees  of  lunatics,  &c. 

As  to  persons  taking  limited  interests  in  the  mortgaged  pre- 
mises,] — With  respect  to  mortgages  effected  by  persons  who 
take  only  limited  interests,  or  in  right  of  other  parties ;  as. 
tenants  for  life,  guardians,  trustees,  committees  of  lunatics,. 
&c.,  ail  these  persons,  under  the  provisions  of  certain  acts  of 
Parliament,  viz.,  the  Inclosure  Acts  (41  Geo.  3,  c.  109,  s.  30)^ 
and  the  act  for  the  Redemption  of  the  Land  Tax  (42  Greo.S, 
c.  116),  are  empowered  to  create  mortgages  that  will  be 
binding  on  the  actual  owners  of  the  property ;  and  tenants 
for  life,  or  other  limited  interests,  may  have  powers  of  mort- 
gaging conferred  upon  them,  which  may  embrace  the  whole 
fee,  or  other  absolute  interest  in  the  lands  or  other  property, 
whatever  it  may  be. 

As  to  powers  of  mortgaging  in  trustees  arid  executors^ — ^A» 
a  general  rule,  whenever  trustees  or  executors  have  an  tm- 
limited  (as  distinguished  from  a  restricted)  power  to  charge 
an  estate  for  any  specified  purpose,  it  will  give  them  an 
absolute  power  of  disposition  over  the  whole  property,  which 
they  may  exercise  either  by  sale  or  by  mortgage ;  and  it  has 
been  recently  determined  that  executors  or  administratorft' 
may  insert  a  power  of  sale  in  a  mortgage  of  the  personal 
estate  of  the  testator  or  intestate  for  the  purpose  of  adminis- 
tering his  assets:  (RusseU  v.  Plaice^  22  L.  T.  Rep.  324; 
Long  V.  Long^  5  Ves.  443.)  A  power  to  sell  implies  also  a 
power  to  mortgage :  {MiUs  v.  Banks^  3  P.  Wms.  9 ;  BiJl 
y.  Harris^  8  Sim.  485.)    And  an  implied  charge  of  debts 


I 


8ECUBITIBS.]      QUALIFIGAXION8  OF  MOBTGAGOR.        821 

would  authorize  a  mortgage  or  sale  for  the  purpose  of  raising 
a  fund  to  discharge  them:  {Dalton  v.  Hewin^  6  Mad.  91.) 
So,  where  trustees  under  a  will  are  directed  to  raise  a  gross 
som  of  money  for  any  particular  purpose  out  of  the  rents 
and  profits,  this  will  empower  them  either  to  mortgage  or 
sell  the  estate  for  that  purpose :  {AUan  v.  Backhouse^  2  Ves. 
&  Bea.  65.)  But  the  extensive  operation  of  this  power  will 
be  restricted  where  the  terms  of  it  are  inconsistent,  or  are 
not  co-extensive  with  the  whole  property ;  as,  for  example, 
where  the  charge  is  directed  to  be  raised  out  of  the  rents 
•nd  profits,  or  by  sale  of  part  of  the  lands,  or  by  leasing 
the  lands  for  three  lives  or  twenty-one  years:  [ivery  v. 
Ga&«r^2P.Wms.  13.) 

Am  to  trusts  and  powers  for  raising  portions.'] — ^With 
iwpect  to  trusts  or  powers  for  raising  portions  for  children, 
a  different  rule  prevails  from  that  which  is  adopted  in  the 
case  of  ordinary  charges  upon  real  property.  When  portions 
are  charged  on  the  rents  and  profits,  the  latter  must  first  of 
tn  be  applied  for  that  purpose ;  nor  can  the  property  itself 
be  either  sold  or  mortgaged,  until  the  annual  proceeds  have 
irored  inadequate  to  satisfy  the  charge.  If,  therefore,  a 
tertain  time  is  fixed  for  payment,  as,  for  example,  to  children 
on  their  attaining  twenty-one,  and  they  were  of  tender  age 
at  their  father's  death,  a  court  of  equity  would  not  authorize 
a  sale  or  mortgage  for  the  purpose  of  raising  those  portions 
ntil  the  time  of  payment  arrived,  and  the  rents  and  profits 
are  shown  to  be  insujficient  to  meet  them :  (Evelyn  v.  Evelyn^ 
2  P.  Wms.  659.)  But  if,  at  the  same  time,  it  is  evident  that 
the  annual  proceeds  of  the  property  cannot  possibly  be  suflfi- 
cient  to  produce  the  required  sum  at  the  appointed  time,  or 
eren  where  no  time  at  all  is  appointed,  within  a  reasonable 
tad  convenient  time  the  court  has  generally  directed  either 
a  sale  or  mortgage  for  that  purpose:  (Traffordy.  Ashton^ 
IP.  Wms.  416.) 

Whdher  power  to  sell  or  mortgage  authorizes  a  sale  to  pay 
9fa  mortage  made  injmrsuance  of  such  powers.'] — It  lias 
Cog  been  a  doubtful  point  whether,  under  a  power  to  raise 
money  by  sale  or  mortgage,  and  a  mortgage  made  in  pur- 
nance  mereof,  a  sale  could  afterwards  be  made  for  the 
pornose  of  discharging  it ;  but  the  prevailing  opinion  of  the 
profession  is  against  the  validity  of  the  sale,  oecause  as  soon 
•8  the  mortgage  is  made  the  power  is  exhausted :  {Palk  v. 
CUnixm,  12  Yes.  48.) 
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III.  Equitablb  Mobtoagb  Securities. 

1.  Mortgage  agreements. 

2.  Equitable  mortgages  hj  deposit  of  title  deeds. 

1.  Mortgage  Agreements^ 

Not  usual  practice  in  mortgages  to  enter  into  a 
written  contract,"] — It  is  not  the  usual  practice  to  e 
any  written  contract  for  a  mortgage,  which  arises 
measure  from  the  circumstance  that  the  same  ad 
duties  are  chargeable  upon  a  mere  agreement  for  a  i 
as  if  an  actual  conyeyance  had  been  made  of  the  mi 

E remises ;  and  although  a  IZ.  1 5s.  common  deed  stan 
ave  covered  the  actual  mortgage  made  in  pursi 
such  a^eement,  still  this,  in  mortgages  of  small 
was  quite  enough  to  deter  parties  from  incurrmg  an 
they  did  not  consider  sufficiently  counterbalanced 
advantages  a  previous  contract  would  have  affbrde 
added  to  which,  it  has  been  urged  that  it  would  be 
advantage  to  a  mortgagor  upon  whom  these  expens 
fall  to  be  able  to  enforce  a  specific  performance  of  a 
ment  which  a  mort^gee  might  render  of  little  or  m 
tage  by  calling  in  his  money  or  foreclosing  the  mor 
the  earliest  possible  opportunity,  and  thus  put  the  m 
to  nearly,  if  not  quite,  as  heavy  expenses  as  the  mo 
usurer  could  have  exacted  from  him  for  a  similar  ai 
dation  upon  mere  personal  security.  The  latter  vie 
matter  is  certainly  correct  where  a  mortgage  is  to 
upon  the  usual  terms,  and  the  proviso  for  redempt 
be  restricted  to  six,  or  twelve  months,  after  the  e 
of  the  mortgage  deed.  But  in  those  cases  where  tl 
gage  is  intended  to  be  a  permanent  security  for  i 
number  of  years,  and  it  is  important,  as  it  generall 
the  mortgagor  should  have  the  money  advanced  U 
some  particular  time,  and  he  is  certain  he  can  c 
unimpeachable  title,  it  will  be  well  worth  his  while 
the  expense  of  a  previous  agreement  in  writing,  an( 
amount  of  additional  stamp  duty,  so  as  to  enable 
hold  the  mortgagee  to  his  bargain :  a  precaution  whi( 
have  saved  many  a  man  from  the  ruin  he  has  inci 
being  unable  to  meet  engagements  he  had  made  v 
faith  of  having  a  parol  agreement  for  a  mortgage  spt 
performed  at  the  appointed  time,  which  the  mortga 
some  reason  or  other,  has  refused  to  carry  out,  aw 
the  mortgagor,  for  want  of  a  previous  written  conti 
DO  means  of  specifically  enforcing. 
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J^vf  mortgf^e  agreement  should  be  penned.'] — A  mortgage 

T^^tut,  ufter  ^nving  the  names  and  description  of  the  parties, 

*^'l  atnk'  the  iigreement  for  the  mortgage,  setting  out  at 

T*  ^^^  tiiiiE;  tbo  amount  to  be  advdnced,  the  parcels,  and 

tfc  V  k*^^  therein  which  is  to  be  conveyed  to  the  mortgagee ; 

^ybe  mortgagor  will  deliver  an  aostract  and  deduce  a 

«^  ^^i^e  to  the  premises,  and  convey  the  same  to  the  mort- 

r'fi^t-  fin  receipt  of  the  mortgage  money,  which  the  mortgagee 

ffloir     ^^'^*^  ^^  advance.     The   terms  upon  which  the 

la^^^^'M  ^'^  ^J<'  made  should  then  be  set  out,  in  which  it  is 

AaI\  I  ^'^'^'^^^'i  t^^*  ^  ^s*8  incidental  to  the  transaction 

»ietfi  f  -^'^^^  ^^        mortgagor  (but  this  is  superfluous,  as, 

^^^    ^^^(^rttd  or  not,  aU  these  costs  must  be  defrayed  by 

^Ji  Uiu  tbo  mnrtffagor's  solicitor  shall  prepare  the  abstract 

deed^k    ,  /^^*sl^an<ljng  legal  estates,  but  that  the  mortgage 

hio  iw!^'     ^^  prepared  by  the  mortgagor's  solicitor  ^which 

Mai    ^^  !^^pulations  are  m  fact  only  in  accordance  with  the 

^sa^^^^^^^  in  Buch  cases.)     The  terms  on  which  the  pre- 

%tc  t^  h^  ^^  redeemed,  and  the  amount  of  interest  reserved, 

J^  <5  be  t^ext  set  forth ;  and  if,  as  is  usually  intended,  a 


\ptenom        '^  ^3  to  be  inserted,  the  terms  with  respect  to 

*inav  h  '^^*^****'  ^^^^^^^  ^®  mentioned ;  and  at  the  same  time 

fcaort*^  ®*ipuiuted  that  the  power  of  sale  is  not  to  deprive 

jjLjgi.^^^'^e  of  his  remedy  byforeclosure,although  the  latter 

iSraffn'^h  ^^  unimportant,  it  being  quite  clear  a  power,  as 

^^guisn^^  from  a  trust  for  sale,  does  not  debar  a  mort- 

we  01  ni^  ^  remedy  by  foreclosure.    The  agreement  then 

■to  t)i  ^  ^^ith  stipulating  that  the  mortgagor  shall  enter 

®^*^al  mortgage  covenants,  and  that  the  mort^a^e 

coven^-j^^  jjQ^  ^^  exercise  the  power  of  sale  without  givmg 

mortg^^^j.  ^yg  notice,  and  also  that  the  mortgagor  shnll 

g^ until  ^ef^uit-  (seethe  form  2  Con.  Free,  Part  V., 

Bection  1.,   :j^Q  j^  pp  3^  12,  2nd  edit.) 

^*y^^^  of  having  memorandum  of  terms  upon  which 
Sm^^  5*  to  he  made."] — Under  any  circumstances,  indeed, 
^Sl^+v.^    ^  to  be  some  memorandum  of  the  terms  upon 


I  ^,  ,  disputed,  misunderstood,  or  forgotten.  This,  in- 
^  should  never  be  omitted  where  the  deed  is  intended  to 
^Jo»w  aiiything  beyond  what  is  incidental  to  the  interests 
^cn  the  mortgagor  and  mortgagee  take  in  the  property  in 
^  respective  characters.  Even  if  the  mortgage  is  to  con- 
*  power  of  sale,  a  previous  stipulation  to  that  effect 
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ought  to  be  made ;  and  where  the  deed  is  to  contaio 
special  provisions ;  as  that  the  mortgage  is  not  to  be  pd 
for  a  certain  time,  or  by  instalments ;  or  it  is  to  be  por 
that  the  mortgagee  will  accept  a  reduced  rate  of  intera 
punctual  payment ;  or  that  the  mortgagor  may  redea 
parcels,  &c. ;  or  where  any  special  powers  are  to  be  resei 
to  the  mortgagor,  or  conferred  upon  the  mort^agei; 
powers  of  leasing,  or  the  like,  the  terms  of  all  these  poi 
should  be  reduced  into*  writing,  with  the  codcuitm* 
both  parties,  so  that  neither  of  them  may  afterwards  il 
himself  of  the  pretext  that  he  never  assented  to  an/M 
stipulations,  or  that  they  are  different  from  what  heintal 
to  enter  into:  (see  forms  adapted  to  this  purpose,  20l 
Prec,  Part  V.,  Section  I.,  No.  I.,  pp.  3  to  12,  hmMi 
2nd  edit.) 

Liquidated  damages."] — A  clause  may  be  added  to  aM 
gage  agreement,  by  which  the  parties  bind  themselves  i| 
certain  sum,  b)r  way  of  liquidated  damages,  for  a  dne  f 
formance  of  their  contract ;  still  this  clause,  although  cool 
in  the  case  of  absolute  sales,  is  not  often  adopted  inmorti 
transactions :  (see  the  form  2  Con.  Prec,  Fart  V^  8 
tion  I.,  clause  G.,  p.  10,  2nd  edit) 

Mortgage  agreement^  if  under  seal^  wiH  operate  ataH 
nant.'] — Whenever  a  mortgage  agreement  is  entered! 
upon  a  stamped  instrument,  it  will  be  advisable  to  han 
under  seal  also,  and  it  should  contain  a  covenant  that ' 
mortgagor  will  pay  the  principal  and  interest.  B^l 
means  the  instrument  will  acquire  the  operation  of  ad 
of  covenant,  and  thus  enable  a  mortgagee  to  maintaii 
action  at  law  for  the  recovery  of  his  mortgage  debt  I 
interest,  in  the  same  manner  as  if  a  regular  convejanoe 
way  of  mortgage  had  been  actually  made  to  him. 

2.  Equitable  Mortgages  by  deposit  of  Tide  Deedi* 
Utility  of  equitable  mortgages  by  deposit  of  tide  ieek} 
The  mortgage  agreements  which  occur  most  fiiequcn^ 
practice  are  equitable  mortgages  effected  by  the  dg 
of  title  deeds,  which  is  sometimes  found  extremely  tfi 
when  the  money  is  wanted  for  a  short  period  only,  arii 
borrower  has  adequate  means  of  paying  off  the  chargft 

Writing  not  absolutely  necessary  to  constitute  an  ej^j^ 
mortgage."] — It  is  not  absolutely  necessary  that  awnli<» 
other  memorandum  should  be  made  to  give  n^i&j^^ 
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^^jposit  of  this  kind;  for  an  equitable  mortgage  may  be 
woted  by  mere  word  of  mouth  only;  still,  a  written  agree- 
^t  has  a  decided  adyantage,  not  only  as  affording  a  mors 
IJwstoiy  proof  of  the  transaction,  but  also  from  entitling 
'«e  depositary  to  his  costs  out  of  the  depositor's  estate,  in 
'•*t^e  latter  should  happen  to  become  bankrupt,  which  the 
met  would  not  be  entitled  to  where  the  agreement  was  by 
fttol  only,  and  therefore  becomes  rather  an  important  matter 
J™^  the  borrower  is  a  person  amenable  to  the  bankrupt 
75*  {^  parte  BrightwdL  1  Swanst.  3  ;  Ex  parte  Thorpy 
*  Mont  &  Ayr.  441.) 

J^h^^!^   taken   to    written    mortgage    agreements,']  — 

^  objection  to  a  written  agreement  in  transactions  of 

^nature  is  the  liability  to  the  stamp  duty,  which  if  it 

^hes  wiU^  as  we  have  just  before  remarked,  be  of  pre- 

fJ^J^^e  same  amount  as  Upon,  actual  mortgage  of  the 

jy°1y>  the  expense  of  which  borrowers  are  of  course 

5r?°^  to  avoid.    This  may  be  effectually  done  by  merely 

hk^  *^e  form  of  the  writing  from  a  formal  agreement 

-jj^^^B  acknowledgment  in  writing,  which,  if  properly 

^^>  Will  require  no  ad  valorem^  or  any  other  st^mp 

^r^'^atever :  {Pyle  v.  Partridge,  15  Mees.  &  Wels.  20 ; 

^T^  V.  Thorpe,  15  L.  J.  (N.  S.),  344,  Q.  B. ;  Tilsley  on 

Ir5fe  f    *®'  ^'^^'*  ^^^'^     ^*^'^'  *^^  precaution  has  been  so 

ttd  n,^  ^^^6<1  *o?  ^^^  i*  '8  the  daily  practice  of  bankers 

tt  n  ?^^*^tile  men  to  make  advances  upon  a  large  amount 

'^  JJ**^^*iped  memorandums,  stating  the  deposit  as  that 

fc»i  fli         and  containing  an  agreement  in  express  terms 

jLj^^f.®     depositor  to  execute  a  valid  mortgage  at  some 

^v  ^P^^,  or  whenever  called  upon ;  the  consequence  of 

^  ^  tfc^a.t  the  instrument  becomes  chargeable  with   the 

iniffhn?^^*  of  ad  valorem  duties  upon  a  mortgage,  which 

^  ^  "'^v^  been  avoided  altogether  by  adopting  a  different 

??l®  ^f  proceeding  to  accomplish  precisely  the    same 


^^^*^mp  duties  may  he  avoided  upon  a  loritten  memo- 
2^>  On  a  deposit  of  the  title  deed*.]— To  do  this,  the 
rj?f  ^^  at  the  time  he  deposits  the  deeds,  should,  in  the 
fJi^i^c^  of  a  witness,  verbally  acknowledge  that  such  deeds 
weaepo^^ted  as  a  security  for  the  money  advanced,  and  that 
^^^Positor  will  execute  a  valid  mortgage  of  the  property 
J^^^^reunto  requested  by  the  depositary.  The  witness 
?^^  tiiake  a  written  memorandum  of  this  at  the  time,  and 
![?^  it  over  and  explain  the  terms  of  it  to  the  depo- 


lime,  sui  tbsM  msmnaaiiDH.  f 'Ss  Iftie 
Part  T^  feroaur^  Xi.  IT^p^ia;ra«t« 
hK  aadiiiTizeii  m  n^bf  oa  tiir  tdie  |^ 
menuxrw  in.  «!a8e  he  ^stndiJL  ac  soy  ifatnEC'  1 
tin  2rve  li-viiiemee  'it'  tdu  maaa^  mi  tfae 

ffrTiiWiL  vp»  ■niai'iin|E  tbe  pDsvmiB  (fiepoBt  *■!  lis  objedi  vU 

waSJd  mortgagii  tt>  t&e  dgyMffij,  or  laek  penoa  n  li 
ihall  <5ECi!t :  f»e  i^  fiirm.  ±  Com!  Frecu  Fnt  T^  SeoL  I 
X  J.  Lp  p.  ia.  ±iii  ««&.)  SaK&  a  wntin^  m  wdmiaM 
In.  •i^ieiuK.  altfirrogfi  i[i&icaai{K«i»  and  tfe  depootaiy  woJk 
coDfiefpentb-  becsoK  fcfritfrf  to  hm  mm  m  case  of  tfc 
^KpcficanrVtMokrnparf- ;  fijr  so  6r  finis  a  fanaal  ■(■■*■ 
ixbiCnziBcac  bcmg  aeemim  j  to  mSmd  tUa  potettioa,  il  ■• 
itfWfA  bees  bcU  tkafi  a  letter  ackaovfedpn^  the  obfect  < 
tfai>4cfwst,  and  wiitteB  loaK  tooate  afternrda,  wasafl 
dfect  for  tfak  pqf |we :  (.Eryrip  ffijaaMi,  2MoiiLl^Aji 
IM:  S.  C^  4  Dca.  &  Ck.  37)».) 


JjuiiMChoit  Mteeea  as  tiptmmUt  aHr^i|^  ay  wepont  % 
tiOedeedsjnd  m  depomi  tf  Amn  <ij  ftjfciiea.]— There  k  i 
material  dxUmction  between  an  eqmtable  mortgage  ciertei 
br  the  deposit  of  title  deeds  relating  to  real  estatei^  flri 
a'dqMcit  of  share  certificatea*  such  as  thoae  reUtb^  to  nA 
war  fthareSf  or  the  like.  In  tfe  Ibnner  case,  as  a  genenl 
mle,  actual  delirery  is  neoessarj,  jet  vhen  so  ddirered,  Ihl 
transaction  »  complete ;  wherns,  in  the  latter  case,  aetoil 
deliTery  is  not  essentiaL,  if  the  proper  notice  be  gi^en  to  thi 
secretary  of  the  company,  but  onkas  sodi  notice  be  givaii 
the  lien  will  not  be  consummated:  {Gomitig  t.  J^MCdC 
2  Yoa«  &  ColL  488.)  Wherever,  therefore,  an  e^nitiUl 
mortgage  is  to  be  effected  by  a  deposit  of  disre  oertificstiM, 
or  of  documents  of  a  like  nature,  no  time  should  be  lort  ia 
giving  notice  to  the  secretary,  or  other  officer  of  the  comptDj 
who  IS  authorized  to  receive  notices  of  this  nature :  (aee^ 
forms  of  memorandum  of  deposit,  and  of  notice,  2  Con. 
Pnjc.,  Part  v..  Section  L,  Nos.  VL  and  VIL,  pp.  26  to  », 
2Dd  edit.) 

Excepthns  to  the  general  nde  requxring  an  actual  depM^ 
the  deeaa,^ — The  general  rule  that  an  actual  delivery  of  tM 
title  deeds  is  essential  to  create  an  equitable  mort^^of 
the  property  to  which  they  relate  is  not  so  inflexible  ai  to 
admit  or  no  exceptions ;  for  where  a  party  has  only  a  partiil 
interest  in  such  property,  so  that  it  is  not  in  his  power  to 


/ 
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i 


mke  ftn  actcuil  deposit  of  the  title  deeds  themselves,  a 
■emoraiidiuii,  showing  his  intention  to  make  the  lien,  will 
IB  tack  case  suffice:  (JEx parte  Furley^  1  Mont.  D.  &  D. 
C88.)  Still,  it  seems  doootfol  whether  a  court  of  equity 
vonld  ^To  efiect  to  a  security  of  this  kind,  where  it  would 
lend  to  theprejadice  of  other  parties  interested  in  the  pro- 
perty ;  as,  lot  example,  where  the  depositor  is  only  interested 
■I  t£e  land  as  one  of  several  partners,  and  the  property  com- 
frined  in  such  deeds  belongs  to  the  partnership  firm :  (^Ex 
forte^nNui&tfn^  4Dea.  &  Ch.  3.) 

Depositor  may  create  an  equitable  mortgage  commensurate 
with  MB  nUerest  in  the  property.'] — But  m  every  other  in- 
itmoei  it  seems,  a  parfy  may,  by  a  deposit  of  the  deeds, 
weato  an  equitable  mortgage  commensurate  with  the  dura- 
tion of  his  estate  and  interest  in  the  lands ;  hence,  a  copy- 
holdsr  may  effect  an  equitable  mortgage  by  a  deposit  of  his 
QopieB  of  court  roll  (WhiOn-ead  y.  Jordan,  1  You.  &  Coll. 
m),  as  may  also  a  lessee,  by  depositing  his  lease  {Doe  d,  Pitt 
V.  Bofgj  4  Dow.  &  Ry.  226),  and  this,  notwithstanding  it 
— ^ a  covenant  not  to  assign  without  licence. 


Ko  depotiior  can  create  a  lien  beyond  his  estate  in  the 
jnpeHy.J— *But  no  depositor  can  create  a  lien  beyond  the 
Itete  thiat  he  himself  takes  in  the  property  to  which  the 
loeoments  relate ;  consequently,  if  the  depositor  be  only 
teant  for  life,  his  life  estate  only  will  be  charged :  (Bates  v. 
tkmbjfy  2  Atk.  207.)  And  where  a  person  takes  no  estate  or 
hftereBt  in  the  propertv,  he  can  create  no  lien  whatever,  and 
the  ridiitful  owner  will  be  entitled  to  recover  his  documents 
loM  ti^e  depositary  in  whose  hands  the  former  may  have 
filioed  them,  without  paying  anv  portion  of  the  debt  for 
which  they  were  deposited :  {BeU  v.  Taylor,  8  Sim.  216.) 

Z^epoBitary  may  create  a  lien  to  the  same  extent  that  he  him' 

mffhae  upon  the  property,] — But  this  rule  does  not  extend 

to  deposits  of  the  deeds  made  b^  a  depositary,  who  has  had 

■ndi  documents  delivered  to  him  by  the  rightful  owner  of 

the  property  to  which  they  relate,  for  his  equitable  mortgage 

will  80  far  confer  an  interest  in  the  lands  upon  him,  as  to 

authorize  him  to  create  a  lien  upon  them  to  the  extent  of  his 

cwn  mortgage  debt,  by  delivering  over  such  documents  as  a 

Kcority  to  a  third  party :  (Ex  parte  Smith,  2  Dea.  &  Ch. 

271.)     Still,  such  lien  will  be  only  binding  on  the  original 

depositor  to  the  amount  of  the  sum  for  which  he  originally 

dfipodted  them;  consequently,  a  subsequent  depositary  would 

2f2 
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be  Ixrand  to  deUver  up  the  documents,  upon  receiving  ] 
ment  of  that  sum,  without  any  regard  to  the  amouii 
money  wluch  he  himself  maj  have  advanced  upon  1 
security :  ^Hobsan  v.  MeUandj  2  Moo.  &  Rob.  342.) 

Lien  may  extend  to  future  as  weU  as  present  advancet 
An  equitable  mortgage  by  deposit  of  deeds  may  be  mac 
relate  to  future  as  well  as  past  or  present  advances : 
parte  NetOeship,  2  Mont.  D.  &  D.  124.) 

How  memorandum  should  he  penned  when  it  is  inte 
that  the  lien  should  extend  to  new  partners  of  a  fvrm^ 
cases  of  deposits  of  title  deeds  with  bankers,  merchant 
any  partnership  firm,  by  way  of  equitable  mortgage,  if^ 
almost  universally  the  case,  it  is  intended  that  anv 
partners  admitted  to  the  partnerships  are  to  have  the  be 
of  the  security,  the  intent  should  always  be  inserted  in 
memorandum  which  accompanies  the  deposit  (see  the 
2  Con.  Prec.,  Part  V.,  Sect.  I.,  No.  IV.,  p.  22,  2nd  ed 
for  although  such  an  arrangement  is  capable  of  being  pr 
by  parol  evidence,  such  proof  must  always  be  attended 
expense  and  inconvenience,  may  be  sometimes  difiBca 
proof,  and  perhaps  fail  of  proof  altogether,  from  inid 
to  produce  sufficient  evidence  of  the  facts :  {Ex  parte  C 
re  fVaters,  2  M.  D.  &  D.  236.) 

Tide  not  often  investigated  in  mere  equitable  martaga 
In  equitable  mortgages,  it  is  not  usual  to  put  a*  mor^. 
to  the  expense  of  the  investigation  of  the  title ;  still 
solicitor  ought  to  advise  a  client  to  advance  money  up 
security  of  this  kind,  unless  he  has  good  reason  to  bd 
the  title  to  be  a  safe  one,  and  that  the  borrower  is 
lawful  owner  of  the  property. 

Depositary's  solicitor  should  see  that  all  the  proper^ 
menis  are  deposited,"] — ^The  depositary's  solicitor  shoold 
that  the  whole  of  the  documents  are  deposited,  other 
the  depositary,  by  retaining  some,  and  depositing  them 
a  third  party,  might  cause  other  claims  to  be  set  up,  v 
questions  must  inevitably  arise  as  to  which  party  is  t 
entitled  to  a  preference ;  or  possibly  a  court  of  equity  mi 
as  sometimes  has  happened,  refuse  to  enforce  the  claio 
either :  {Ex  parte  Pearse^  1  Buck.  525.) 

Purpose  for  which  deposit  is  made  should  be  stated,]" 
purpose  for  which  such  deposit  is  made  should  also 
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itited  at  the  time,  for  it  seems  that  the  mere  fact  of  deposit- 
hg  deeds,  eyen  irith  a  banker  to  whom  the  depositary  may 
be  indebted,  does  not  of  itself  necessarily  imply  that  such 
dqKMit  is  niade  as  a  security  for  the  repayment,  for  they 
may  be  placed  there  for  safe  custody  only :  (Mountford  v. 
Scott,  3  Mad.  34.)  But  a  deposit  of  title  deeds  for  the 
panose  of  preparing  m  legal  mortgage  will  create  an  equi- 
md  mortgage  for  we  interim.  The  point,  indeed,  was  at 
one  time  doubtful  (Morris  y.  WWaruon,  12  Yes.  192),  but 
fte  yalidity  of  such  an  assurance  is  now  clearly  established : 
[Sb^  y.  WtUUuMj  3  You.  k  Coll.  62.) 

IV.  MOBT«AGB  BOSDS  AITO  WaBRANTS  OF  AtTOKNET. 

Bonds  formerly  required  hy  way  ofcoUateral  security.'] — It 
VIS  formerly  the  practice  to  require  a  bond  by  way  of 
MQsteral  security,  to  enforce  the  payment  of  a  mortgage 
debt ;  but,  as  it  is  now  established  tnat  debt  will  lie  upon 
ikooyenants  contained  in  the  mortgage  deed,  which  beins 
lider  seal  creates  a  debt  by  specialty,  ranking  equally  with 
I  bond  debt,  and  equally  binding  on  the  deyisees  of  the 
MvQDantor,  the  usual  practice  now  is,  except  in  some  par- 
lioidar  instances  we  shiQl  hereafter  notice,  to  dispense  with 
fe  bond  altogether,  which  only  entails  an  unnecessary 
Kpense  upon  a  mortgagor,  without  conferring  any  propor- 
ioDate  adyantage  to  a  mortgagee. 

Wannmt  of  attorney  sometimes  given  as  collateral  security."] 
-But  where  the  security  is  not  yery  ample,  a  warrant 
f  attorney  is  sometimes  giyen  to  enter  up  judgment  on  the 
iebt,  as  it  also  is  to  confess  judgment  in  ejectment,  where 
he  mortgjagor  himself  is  in  the  possession  of  the  mortgaged 
iremises,  in  order  to  enable  the  mortgagee  the  more  speedily 
io  obtain  the  legal  possession  in  case  he  should  be  desirous 
3f  domgso. 
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I.  General  Outline  of  Practice. 

res  of  freehold  estates,  hmo  conducted,'] — ^In  W)rt» 
^^(3^.  of  freehold  estates,  and  in  &ct  of  eveij  kind  vi 
description  of  real  property,  the  mortgagor's  solicits,  fltlv 
client's  expense,  furnishes  and  delivers  an  abstract  of  (b 
title  to  the  solicitor  of  the  mortgagee,  the  latter  of  wImmi 
investigates  the  title  precisely  in  we  same  way  as  npoo  t 
purchase;  makes  his  objections  and  requisittons  in  fib 
maimer;  and  if  these  are  satisfactorily  answered  and  cm^ 
with,  he  institutes  the  necessary  search  and  inquiry  for  rt 
cumbrances,  and  when  every  doubt  and  difficulty  is  dead 
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}<t  be  prepares  the  mortgage  deed.  This  is  always  done  by 
le  mortffagee's  solicitor  at  the  costs  of  the  mortgagor,  upon 
thorn  it  aerolyes  to  paj  all  the  costs  incurred  tm*oughout 
he  whole  course  of  the  transaction. 


AisuranceM  far  perfecting  tide  prepared  by  mortgagor's 

■oKettor.] — ^If  anjr  preTious  assurances  are  necessary  for  the 

pDpose  of  enahlmg  the  mortgagor  to  confer  a  good  title, 

•ra  as  the  setting  in  of  outstanding  legal  estates,  or  the 

■iBBCution  of  any  statute  deeds  in  order  to  bar  entails,  the 

■iiclease  of  any  cnarges  or  incumbrances  on  the  lands,  or  any 

other  acts  or  matters  connected  with  the  title,  the  mortga^^r 

anst  of  course  defray  the  costs  of  all  these  assurances;  still, 

H  these  are  matters  of  title,  which  it  is  the  mortgagor's 

^koaness  to  supply  and  perfect,  his  solicitor,  and  not  the 

■Dficttor  of  the  mortgagee,  is  the  proper  person  to  prepare 

.;  Comree  to  be  pursued  by  mortgagor's  solicitor  m  preparing 
^^^sunmees  to  perfect  tide.'] — ^For  tne  same  reasons,  the  mort- 
ilgor's  solicitor,  who  prepares  these  assurances,  is  in  nowise 
^Ousd  to  forward  the  drafts  of  them  to  tiie  mortgagee's 
^4icitor  for  approyal  previously  to  their  engrossment.  TThe 
■iQrtgaffor's  solicitor's  duty  is  to  see  that  such  assurances 
4fect  their  designed  object ;  and  when  this  has  been  done, 
tid  such  assurances  are  completed,  they  become  part  of 
Ue  mortgagor's  title,  an  abstract  of  which  should  be  pre- 
■Qffed  by  his  solicitor,  and  transmitted  to  the  solicitor  or  the 
Mortgagee;  the  latter  of  whom  should  then  act  in  the  same 
Ifeanner  respecting  them  as  if  they  had  formed  part  of  the 
%i^nal  abstract  of  title  to  the  premises. 

Morfge^ee's  solicitor  must  prepare  and  forward  draft  of 
norftrag-e  aeedl\  — ^The  draft  of^the  mortgage  must  be  prepared 
Mnd  roa^arded  by  the  mortgagee's  solicitor  to  the  sohdtor 
ttf  tiie  mortgagor,  in  precisSy  the  same  way  as  the  draft  of 
^jAeed  of  conveyance  from  vendor  to  purchaser,  and  in  like 
*  no  alteration,  however  slight  and  triviid,  should  be 
by  either  party  after  approval,  without  acquainting 
Bother  of  the  circumstance,  and  nature  of  the  alteration, 
dy  to  the  engrossment  of  the  deed. 

n.  MoBTOAOB  Deeds. 

hsOnKmeids  used  as  mortgage  assurances."] — ^The  same  kind 
^instruments  have  been  used  in  mortgages  as  in  absolute 
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conveyances  of  property.  Hence,  when  a  feoffineni 
livery  of  seisin  was  the  ordinary  mode  of  conveyance  i 
vendor  to  a  purchaser,  the  same  mode  of  assuranc 
adopted  in  mortgages  when  the  fee  simple  in  the 
was  intended  to  pass  and  become  vested  in  the  mort| 
or  any  other  person  in  his  behalf;  and  when  feoffinenti 
way  to  conveyances  by  way  of  lease  and  release,  the 
kind  of  assurances  were  in  like  manner  adopted  as  moi 
securities.  In  small  mortgage  transactions,  appointm< 
pursuance  of  powers,  where  the  mortgagor  had  such  a 
vested  in  him,  were  often  resorted  to  in  order  to  sa^ 
expense  of  a  lease  for  a  year.  But  now  the  lease  for ; 
(4&5  Vict.  c.  21),  and  the  stamp  duties  respecting  it 
dispensed  with  (8  &  9  Vict.  c.  106),  a  conveyance  b; 
of  grant  and  release  is  now  become  the  general  m( 
assurance  in  mortgages  of  fee  simple  estates. 

Mortgages  in  fee  more  common  now  than  in  ancient  i 
— Mortgages  in  fee  simple  are  more  common  in  the  p 
than  they  were  in  ancient  times,  when  a  preferenc 
generally  given  to  creating  those  assurances  by  limil 
long  term  of  years,  which  was  granted  to  the  mort 
himself,  or  some  other  person  in  trust  for  him.  The  i 
for  adopting  this  preference  arose  in  great  measure  fro 
old  doctrine  that  the  estate  being  absolute  at  law,  b 
liable  to  the  dower  of  the  mortgagee's  wife,  and  also 
other  real  charges  and  incumbrances ;  but  courts  of  < 
have  long  since  broken  through  these  strict  rules  oi 
treating  the  mortgage  as  it  really  is,  a  pledge  in  the  x 
of  a  security  for  the  payment  of  money,  but  conferring 
upon  the  mortgagee  perfectly  distinct  from  what  he  ' 
acquire  as  an  ordinary  purchaser  of  the  absolute  inter 
the  propertj^;  for  although  the  legal  estate  will  de 
upon  his  heu*-at-]aw,  the  mtter  will  only  hold  for  the  b 
of  the  personal  representatives,  all  the  beneficial  in 
being,  m  equity,  considered  as  personal  estate :  {Ei 
Orave^  2  Cha.  Cas.  50;  Canning  v.  Hichs^  ib,  187;  ! 
V.  Gfrover,  2  Vem.  367.)  Upon  an  estate  of  this  kii 
rijght  of  dower  could  possibly  attach,  and  therefore 
difficulty  was  long  since  removed,  as  also  those  diffic 
arising  from  the  doctrine  that  the  mortgaged  premises  i 
become  subject  to  the  other  real  charges  and  incumbr 
of  the  mortgagee,  but  which  it  has  long  since  been  d 
mined  they  are  not  liable  to. 

Arguments  urged  in  favour  of  a  long  term  of  pears 
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wunigage  security,'] — One  strong  argument  in  favour  of  a 
long  term  of  years  as  a  mortgage  security  is,  that  in  case  of 
the  mortgagee's  death  both  Uie  term  itself  and  the  mortgage 
debt  become  vested  in  the  same  person ;  whereas,  in  the  case 
of  a  mortgage  in  fee,  as  we  have  just  before  remarked,  the 
«Btate  of  the  mortgagee  goes  to  the  heir,  and  the  mortgage 
debt  to  his  personal  representatives,  thus  producing  a  sepa- 
ration of  rights  attended  with  some  degree  of  inconvenience 
both  to  mortgagor  and  mortgagee,  but  which  was  in  great 
measure  counterbalanced  in  favour  of  the  latter,  by  enabling 
him,  in  case  of  foreclosure,  to  acquire  the  whole  fee ;  whereas, 
in  case  the  moi:tgage  had  been  only  for  a  term,  he  would 
only  bave  been  entitled  to  acquire  the  term.    To  get  over 
the  latter  inconvenience,  a  practice  sprung  up  of  making 
the  mortgagor  covenant  that,  upon   nonpayment   of  the 
money,  he  would  not  only  confirm  the  term,  but  also  convey 
the  freehold  and  inheritance  to  the  mortgagee,  discharged 
of  all  equity  of  redemption:  (2  Fonbl.  Eq.  256;  and  see 
Butler's  note  to  Co.  Litt.  206.) 

Trtuts  and  powers  of  sale  in  mortgage  assurancesJ] — The 
process  of  foreclosure,  which  in  former  times  was  not  only  a 
Bost  tedious,  but  also  costly  mode  of  proceeding,  led  to  the 
introduction  of  trusts  and  powers  of  sale  in  mortgage  deeds, 
idiich  at  length  .became  so  general  as  nearly,  if  not  entirely, 
to  supersede  the  foreclosure  process  altogether.  Great  im- 
provements have,  however,  been  latterly  made  in  proceedings 
bjr  ibreclosure,  as  well  in  saving  time  as  in  expense,  but  this 
k  a  subject  we  shall  enter  into  more  fully  hereafter. 

Mmigage  in/ee^  and  for  a  term,  to  the  same  mortgagee, 
mmeHmes  comprised  in  the  same  instrument,'] — In  certain 
eases  both  a  fee  and  a  term  of  years  are  limited  to  the  same 
mortgagee.     This  plan  has  been  resorted  to  where  two  mort- 
gagees advance  money  at  the  same  time  upon  the  same 
estate,  and  each  of  them  is  desirous  of  having  a  lien  upon 
the  whole  property,  and  yet  of  avoiding  the  interposition  of 
a  mutual  trustee  for  that  purpose.    To  accomplish  this  obi ect, 
one  moiety  of  the  estate  is  limited  to  one  mortgagee  for  a 
hxiff  term  of  years,  with  remainder  to  the  other  mortgagee 
in  tee,  and  so  vice  versa,  so  that  each  mortgagee  is  furst 
mortgagee  for  a  term  and  second  mortgagee  in  fee  of  one 
moiety,  and  second  mortgagee  of  a  term  and  first  mortgagee 
in  fee  of  the  other  moiety :  (see  the  form  of  a  mortgage  of 
this  kind,  2  Con.  Free,  Part  V.,  Section  II.,  No.  XIV., 
p.  107, 2nd  edit.) 
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3tart^age  deeA  wkawid  be  made  hf  mdaiiare.l — ^Martei|;i 
^ieeds  hsve  almoat  inTarniblj  been.  nuHie  by  iiideiitiire»  vs  i 
4eed  poll  bdng  of  one  part,  and  bimSng  only  the  maker,  v 
ill  adki|ited  to  wmtaaasaoss  of  tiiis  kmd^  wbidi  ooght  to  be 
^M^»Ttg  ^nif  condnsv^  on  allliie  pozticii. 
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'*? 
1.  Aa  ts  tjie  date  and  purtieab.  «  \i^ 

3»   Of  the  *'VTti'JltMMH  OP  g|'*flttllTg  ^*Tf 

4i.  HahmdoBi. 

5.  Proviso  vat  rBOftniptMn-  '*" 

€.  Powers  sid  traafea  fir  aal&  ^'^ 

7.  CovdJBitk 

8.  Specud  powers.  '^'^ 

la 

I,  As  k>  ike  DaU  ami  Pardee.  ^ 

Tlie  tide  and  date  of  the  mstramentY  and  description  of  ^, 
Ae  jMBtiesy  is  precsdj  the  same  as  in  m  purdiase  deed,  t  Li 
aofaject  thait  his  been  snffidentlf  treated  upon  in  the  fix**  \^ 
pert  ci  Aia  votk  to  render  oomment  here  snpei^'  k,| 

:-tl 

2.  BeeUals,  '^ 

It  is  inesqie&nt  to  load  the  mortgage  deed  with  mine-  ji^ 

oeaMoy  recitals.    If^  therefere,  the  mortgagor  lias  the  title  ji( 

deeds,  whicli  it  is  die  practice  alwajs  to  deliver  OTer  le  k 

the  mortgagee,  it  will  be  saperfluoos  to  set  out  recitdl  U 

of  them  in  the  mortgage  deed,  bejond  showing  how,  and  m  |{ 

what  manner,  the  mortgagor  became  possessed  of,  and  ii  i[ 

entitled  to  dispoae  o^  the  mortgaged  premises.  k 

Haw  UmUations  to  dower  uses  should  he  reci/edl]— -If  the 
property  was  conrejed  to  the  mortgagor  to  uses  to  bir 
dower,  then  such  convejance  should  be  recited  (see  thefoitt 
2  Con.  Prec.,  Part  V.,  Section  II.,  No.  L,  clause  2,  p.  88; 
2nd  edit.),  and  the  mode  in  which  the  uses  are  limited  should 
be  set  out,  but  this,  if  necessary,  may  be  done  very  bri^: 
(fee  the  form  2  Con.  Prec.,  Part  V.,  Section  II,  'No.  IL, 
clause  2,  p.  44,  2nd  edit.)  And  where  the  conveyance  ii 
idmply  in  fee,  the  recital  may  generally  be  very  concise :  («© 
the  form  2  Con.  Prec,  Part  V.,  Section  II.,  No.  V., clao«2, 
p.  60,  2nd  edit.)  In  the  latter  case,  or  indeed  in  mostctftf 
where  the  mortgagor  is  seised  simply  in  fee,  and  breritj  ii 


i 
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will  be  sufficient  merely  to  state  that  fact,  or  the 
be  omitted  altogether,  and  the  testatum  be  made 
imediately  after  the  names  and  description  of  the 
e  the  form  2  Con.  Free.,  Fart  V.,  Section  II., 
ause  2,  p.  51,  2nd  edit. ;  id.  ib.  No.  IV.,  clause  2, 


when  euenUal  to  show  the  reloHonship  which  exiiU 
vartien  to  the  conveyance.'] — But  when  the  con- 
several  parties  is  necessary  to  pass  the  estate  in 
r  to  relieye  them  from  incumbrances,  it  becomes 
show  by  the  recitals  the  relationship  that  exists 
!se  parties  and  the  property  which  is  to  be  made 
matter  of  conveyance. 

hotdd  generally  be  carried  further  back  on  a  second 
I  original  mortage.'] — In  the  instance  of  a  second 
also,  it  will  generally  be  advisable  to  carry 
further  back  than  in  the  case  of  an  originu 
>r  at  any  rate,  sufficiently  far  to  show  that  the 
las  a  tide  to  the  equity  of  redemption ;  because 
rtgagee  is  entitlea  to  the  sole  custody  of  tiie 
3eas,  which  the  second  mort^gee  has  no  leeal, 
table,  right  of  access  to  in  order  to  show  his  title, 
)  call  for  their  production  in  support  of  it. 

tals  where  parties  convey  in  distinct  rtghts."] — And 
^o  or  more  persons  convey  in  distinct  rights,  as 
fe  and  remainder-man,  the  instrument  creatine 
tive  estates  and  interests  in  the  property  should 
'edted,  so  as  to  show  clearly  and  distinctly  the 
lature  of  their  respective  estates  and  interests : 
of  this  kind  2  Con.  Free,  Fart  Y.,  Section  II., 
clause  2,  p.  103,  2nd  edit.) 

r^ages  of  reversionary  or  contingent  e^ates,]^ 
of  mortgages  of  estates  in  reversion,  or  of  con- 
xecutory  interests,  the  instrument  creating  such 
terests  should  be  recited,  and  the  nature  and 
ch  interests  truly  set  forth :  (see  the  form  2  Con. 
v..  Section  11.,  No.  XIX.,  clause  2,  p.  135, 


f  mortgage  is  in  exercise  of  a  trttst  or  power. ^^^ 
i  mortage  is  made  in  exercise  of  any  trust  or 
ined  in  a  purchase  deed,  settlement,  or  will, 
ments  must  be  recited  in  the  mortgage  deed,  and 
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the  terms  of  the  trust  or  power  correctly  set  out  (see  tbi  '■ 
forms  2  Con.  Free,  Part  V.,  Section  II.,  No.  XIIL,  clausea^  i 
p.  103,  2nd  edit. ;  id.  ib.  No.  XV.,  clause  2,  p.  112),  and  the 
language  of  the  deed  itself  must  show  that  such  terms  lutn  •■ 
been  duly  complied  with.  \ 

Where  mortgage  is  made  in  exercise  of  potoers  confemi 
by  act  of  Parliament.'] — If  the  mortgage  is  made  in  the 
exercise  of  any  powers  conferred  by  act  of  Parliament,  sad 
act  must  be  recited,  and  it  must  also  be  shown  by  other 
recitals,  or  by  the  language  of  the  mortgage  deed,  that  all 
the  terms  prescribed  by  such  act  have  been  properly  carried 
into  effect :  (see  the  form  2  Con.  Prec,  Part  V.,  Section  II., 
No.  v.,  clause  3,  p.  61,  2nd  edit. ;  id,  ib.  No.  VI.,  clauses  8 
to  6  inclusive,  pp.  70,  71 ;  id.  ib.  No.  IX.,  clause  2,  p.  87, 
2nd  edit.) 

Tithes,"] — ^Where  the  mortgage  is  of  tithes,  it  is  usual  to 
show  by  the  recitals  a  seisin  in  fee  in  the  tithe  owner,  and 
the  amount  at  which  the  tithes  have  been  commuted  under 
the  Tithe  Commutation  Act ;  but  all  this  may  be  done  in 
very  few  words,  and  the  whole  facts  may  be  stated  in  a  sinde 
recital :  (see  the  form  2  Con.  Prec,  Part  V.,  Section  fl., 
No.  VU.,  clause  2,  p.  77,  2nd  edit.) 

When  mortgage  is  to  secure  past,  as  weU  as  present  or 
future  advances,} — Where  a  mortgage  is  made  to  secure  paiti 
as  well  as  present  or  future,  advances,  the  deed  should  con- 
tain a  recital  of  that  arrangement,  which  should  be  so  deaily 
expressed  as  to  leave  no  doubt  as  to  the  terms  of  it :  (sec 
forms  2  Con.  Prec,  Part  V.,  Section  11.,  No.  X.,  clause  2, 
p.  92,  2nd  edit.;  id,  ib.  No.  XI.,  clause  2,  p.  94;  id,  ib,  . 
No.  Xn.,  clause  2,  p.  97,  2nd  edit.) 

As  to  mor^ages  by  client  to  his  attorney.'] — Greater  care 
is  necessary  in  penning  recitals  of  this  kind  in  mortgages 
from  a  client  to  his  attorney  than  as  between  other  parties. 
The  reason  of  this  is,  that  securities  are  often  given  to  secure 
bills  of  costs,  as  well  as  moneys  actually  advanced  by  the 
attorney  to  his  client  for  his  own  use,  and  the  law,  although 
it  authorizes  an  attorney  to  take  a  mortgage  from  his  cli^ 
to  secure  costs  already  incurred  (Pitcher  v.  Tiigby,  9  Bi 
79 ;  Jones  v.  Tripp,  Jac.  322),  will  not  allow  such  a  mode 
of  assurance  to  secure  friture  costs.  In  a  mortgage  of  this 
kind,  therefore,  the  amount  of  costs  already  incurred  should 
be  recited,  and  if  a  further  advance  is  also  to  be  made,  tM 
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liould  be  stated  also,  the  amount  of  each  being  dis- 
;  out :  (see  tiie  form  2  Con.  Prec.,  Part  V.,  S^tion 
!C,  clauses  2,  3,  pp.  92,  93,  2nd  edit.)  It  may  be 
Dwever,  to  remark,  that  a  security  to  secure  costs 
Lcnrred  will  not  be  inyalidated  in  consequence  of 
purporting  to  embrace  future  costs  also;  for  the 

wiU  be  good  so  far  as  the  costs  already  incurred 
rned,  although  bad  as  to  the  costs  to  be  incurred 
>.  And  the  restriction  against  future  advances 
ly  to  securities  for  costs,  for  an  attorney  may  take 

from  his  client  for  future  advances  generally,  as 
am  any  other  person :  {Pitcher  v.  Rigby>,  supra.) 

wrtffoges  of  an  equity  of  redemption,"] — Wierc  the 
is  of  an  equity  of  redemption,  the  instrument 
^he  first  mortgage  ought  to  be  recited,  as  also  the 
f  principal  moneys  and  interest  due  and  owing  upon 
irity,  and  the  agreement  for  the  present  loan, 
)  such  pre-existing  mortgage  :  (see  the  form  2  Con. 
rt  v..  Section  II.,  No.  XVII.,  clauses  2,  3,  and  4, 
123,  2nd  edit.) 

8  offact^  how  recited.] — ^Matters  of  fact,  such  as 
arriages,  deaths,  failure  of  issue,  probates  of  wills, 
letters  of  administration,  and  so  forth,  must  be 
;cording  to  the  order  in  which  those  events  severally 
jee  the  form  2  Con.  Prec,  Part  V.,  Section  II., 
,  clause  3,  p.  113,  2nd  edit.;  id,  ib.  No.  XIX., 
p.  135.) 

'.rrangement  of  the  recitals,'] — Although,  in  mort- 
in  purchase  deeds,  the  recitals  are  usually  inserted 
elv  after  the  description  of  the  parties,  they  are 
s  in  both  instances  placed  in  other  parts  of  the  deed, 
lere  brevity  is  an  object,  the  instrument  creating 
r  is  merely  recited  or  referred  to  in  the  testatum 
see  the  form  1  Con.  Prec,  Part  II.,  Section  II., 
clause  2,  p.  57,  2nd  edit.)  Sometimes  the  recitals  of 
nents  of  title,  and  of  facts  relating  to  it,  are  placed 
descriptions  of  the  parcels ;  at  others,  the  recitals 
ed  in  that  part  of  the  instrument  which  is  to  operate 
subject-matter  to  which  such  recitals  relate ;  as, 
mortgage  deed  contains,  as  it  occasionally  does, 
It  fi-om  the  mortgagee  for  the  production  of  title 
which  case  the  recital  relating  to  such  production 
sly  precedes  the  covenant  (see  the  form  1  Con. 
c]  2  Q 
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Prec,  Part  I.,  Section  II.,  No.  XXXI.,  clause  6,  p.  176|  f 
2nd  edit.),  which  is  usually  contained  at  the  very  end  of  i 
the  deed ;  as  also  occurs  where  trust  moneys  are  advanced  ? 
by  two   or  more   trustees,  in  which  case  it  is  proper  to  * 
recite  that  circumstance  at  the  end  of  the  deed,  and  at  tlie  = 
same  time  to  declare  that  in  the  event  of  the  death  of  either  > 
of  them  in  the  lifetime  of  the  others,   the  right  to  Aft  !? 
mortgage  money  shall  survive  to  the  latter,  whose  receipt 
shall  be  a  sufficient  discharge  for  the  same,  without  toe 
necessity  of  any  concurrence  of  the  personal  representativei 
of  the  deceased  trustee :  (see  the  form  2  Con.  Prec,  Part  V^ 
Section  II.,  No.  XIII.,  clause  7,  p.  106,  2nd  edit.) 

3.  Of  the  Testatum  or  Granting  Clause.  v 

Testatum  clause  worded  in  the  same  terms  in  a  mortgagt  i;, 

as  in  a  purchase  deed."] — The  testatum  or  granting  claiae  ♦■ 

is  worded  in  precisely  the  same  way  in  a  mortgage  as  in  [i^ 

a  purchase  deed,   except  that   sometimes  in  a  mortgage  [^ 
assurance  the  consideration  money  is  expressed  to  be  "/«i/, 

advanced,   and  paid,"   instead   of  simply  "  paid,"  as  in  a  : 

purchase,    for  the  purpose   of  showing  that   the   money  '^* 

is  advanced  by  way  of  loan,  and  ,not  on  account  of  an  ^^ 

absolute  sale ;  still  this  is  sufficiently  shown  by  the  whole  *^* 

tenor  of  the  instrument,  and  the  word  "  paid  "  being  the  mort  0 

apt  and  expressive  terra  that  can  possibly  be  used,  is  usually  ,^ 

the  only  one  employed  in  modern  mortgage  assurances.  [ 

As  to  the  general  words.^ — The  general  words  are  also  the    ': 
same  in  a  mortgj>ge,  as  in  a  purchase  deed ;  as  are  also  the 
all-estate  and  all-deeds  clauses;  and  as  it  has  become  a     " 
common  practice  to  omit  the  reversion  clause  in  assurances 
of  the  latter  kind,  that  clause  is  in  like  manner  left  out  in 
most  modern  mortgage  assurances. 

As  to  the  all-deeds  clause.l — In  mortgages  in  fee  the  all-    - 
deeds  clause  is  rather  a  formal  than  an  essential  part  of  the 
instrument,  as  by  a  conveyance  of  the  land,  the  deeds  them- 
selves will  pass  without  express  grant  being  made  of  them:    . 
(as  to  which,  see  ante,  p.  221.) 

4.  Habendum, 

Habendum  clause  framed  in  the  same  terms  in  a  mortgage 
in  fee,  as  in  a  purchase  deed."] — ^The  habendum  clause  runs 
in  the  same  form  as  in  a  purchase  deed,  where  the  lands 
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ly  limited  in  fee;  but  to  the  limitation  of  such  estate 
3rally  superadded  that  it  is  limited  subject  to  the 
x)r  redemption,  and  also  to  the  trusts  or  powers  of 
le  deed  is  to  contain  any  such)  thereinafter  contained 
form,  2  Con.  Prec,  Fart.  V.,  Section  11.,  No.  I., 
nd  edit)  ;  but,  where  brevity  is  an  object,  the 
rtion  of  the  clause  may  be  altogether  left  out ;  the 
n  of  the  fee  being  immediately  followed  by  the 
br  redemption  itself,  without  any  previous  reference 
batever:  (see  the  form,  2  Con.  Prec,  Part  V., 
LI.,  No.  v.,  clauses  6  and  7,  pp.  63,  64, 2nd  edit.) 

?  a  mortgage  is  of  an  equity  of  redemption,'] — If  the 
e  is  of  an  equity  of  redemption,  the  habendum  to 
gagee  in  fee  must  be  subject  to  the  previous  mort- 
well  as  subject  to  the  proviso  for  redemption  and 
5f  sale  (if  any)  therein  contained :  (see  the  form 
»rec.,  Part  V.,  Section  II.,  No.  XVII.,  clause  6, 
Jnd  edit.) 

?  the  mortage  is  itself  of  a  mortgage  security.'] — And 
16  mortgage  is  made  of  a  mortgage  security,  then 
ndum  clause  by  which  the  mortgaged  premises  are 
o  the  mortgagee,  must  be  limited  *'  subject  to  such 
f  redemption,  if  any,  as  is  subsisting  in  the  premises 
r  by  virtue  of  the  original  mortgage  security,"  as 
ubject  to  the  proviso  for  redemption  contained  in 
ent  raortgajre  :  (see  the  form  2  Con.  Prec,  Part  V,, 
[I.,  No.  XVm.,  clause  9,  p.  131,  2nd  edit.)  A 
f  attorney  to  sue  for  the  mortgage  debt  should 
►e  inserted  in  assurances  of  the  latter  description : 
ib.  clause  7,  p.  130.) 

e  the  fee  is  subject  to  a  limitation  over  by  way  ofex- 
ievise.] — It  sometimes  happens  that  a  mortgagee 
induced  to  accept  a  title  where  the  fee  is  subject  to 
ion  over,  by  way  of  executory  devise;  for  although 
of  this  kind  is  a  fatal  objection  to  a  title,  yet  the 
;ncy  upon  which  it  depends,  although  considered 
in  the  eye  of  the  law,  may  nevertheless  be  impossible 
and  thus  a  perfectly  safe,  though  not  strictly  a 
ble  title,  may  be  made  to  the  property :  (see  ob- 
us  upon  this  subject,  ante^  p.  73.)  But  in  all 
;e8  of  property  so  circumstanced,  the  limitation  in 
mdum  should  be  qualified  by  expressing  it  to  be^ 
2g2 
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tioD  of  the  rent -charge,  which  is  then  Umited  to 
gasee,  his  heirs  and  assigns,  subject  to  the  p 
redemption,  &c. :  (see  the  form  2  Con.  Prec, 
Section  11.,  No.  XXII.,  clause  6,  p.  149,  2nd  edi 

5.  Proviso  for  Redemption. 

How  proviso  for  fee  should  be  penned."] — In  mc 
fee  the  proviso  for  redemption  generally  stipulates 
the  mortgagor,  his  heirs  or  assigns,  paj-mg  to  the  i 
his  executors,  administrators  or  assigns,  the  princi] 
advanced  upon  the  mortgage  security,  and  inter 
specified,  at  some  certain  fixed  period,  usually  si: 
months  from  the  date  of  the  mortgage  deed, 
ffagee  will  reconvey  the  mortgaged  premises  to  the  n 
(see  the  form  2  Con.  Prec.  Part  V.,  Section  U 
clause  7,  p.  33,  2nd  edit. ;  id.  ib.  No.  II.,  clause 
Sometimes  some  particular  place,  as  well  as  tii 

Siinted  for  the  payment,  as  the  Common  Dining  1 
iddle  Temple,  or  of  Lincoln's  Inn. 

Reasons  for  appointing  place  as  well  as  time  of 
— ^The  reason  for  appointing  a  place  as  well  as  tin 
ment  is,  that  where  no  place  is  appointed,  it 
bent  on  the  mortgagor  to  find  out  the  mortgagee,  i 
him  the  money  at  the  appointed  time  ;  but  where 
payment  is  also  appointed,  then  it  will  be  suffic 
mortgagor  attend  at  such  appointed  place,  and  b( 
there  ready  to  make  such  tender,  although  the 
should  neglect  to  come  to  receive  it. 
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larly  where  powers  of  sale,  which  now  form  a  component 
part  of  nearly  every  mortgage  security,  are  inserted  in  the 
deed;  as  it  may  possibly  happen  that  the  mortgagee's 
estate  may  actually  have  ceased  under  the  proviso  for  deter- 
mining it,  before  such  powers  were  actually  exercised ;  if  not 
by  actual  payment,  at  least  by  tender  and  refusal,  which  in 
<£e  eye  of  the  law  is  equivalent  to  actual  payment,  and 
which  is  a  danger  it  will  always  be  prudent  to  guard  against : 
(5  Jarm,  Byth.  edit.  Sweet,  565,  566.) 

When  proviso  for  cesser  of  estate  should  he  used  in  pre- 
ference to  proviso  for  reconveyance.'] — In  certain  cases,  how- 
ever, the  proviso  for  reconveyance  would  be  improper; 
as  in  the  case  of  mortgages  under  the  provisions  of  the 
act  17  Geo.  3,  c.  52,  for  building'  and  repairiog  parsonage 
houses  (see  the  form  2  Con.  Free,  Part  V.,  No.  IX.. 
daase  7,  p.  90,  2nd  edit.),  or  in  mortgages  under  Inclosurt- 
Acts. 

As  to  mortgages  under  Inclosure  Acts!] — In  mortgages 
under  Inclosure  Acts,  it  will  be  improper  to  appoint  any 
fixed  time  for  payment,  and  the  proviso  for  redemption 
mast  be  framed  in  general  terms  (see  the  form  2  Con. 
Prec.,  Part  Y.,  No.  \l.,  clause  9,  p.  72,  2nd  edit.),  for  the 
general  act  (41  Geo.  3,  c.  109)  expressly  directs  that  tin 
mortgage  deed  shall  contain  a  proviso  for  a  cesser  of  term 
whenever  the  moneys  thereby  secured  shall  be  satisfied  ;  from 
whence  a  strong  opinion  is  entertained  among  the  profession, 
that  a  proviso  for  the  cesser  of  the  term  upon  some  specified 
day,  would  not  only  be  improper,  but  absolutely  void. 

Reservation  of  interest,] — The  amount  of  interest  re- 
served should  always  be  set  out  in  the  proviso  for  redemp- 
tion, and  this,  until  very  recently,  could  not  be  allowed 
to  exceed  five  per  cent. ;  but  the  usury  laws  having  been 
repealed  by  a  recent  statute  (17  &  18  Vict.  c.  90,  s.  1), 
any  amount  of  interest  the  parties  may  agree  upon  ma\ 
now  be  reserved,  without  in  any  way  endangering  the 
security. 

How  clause  should  be  penned  where  mortgage  is  not  to  be 
called  in  untU  some  fixed  period.] — Where  the  mortgage  is 
to  remain  for  any  fixed  time ;  as  seven  years  for  instance ; 
the  proper  course  is  to  postpone  the  time  of  payment  to 
such  fiiture  period,  and  to  declare  in  the  meantime  that  the 
2g3 
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interest  shall  be  payable  either  yearly,  half-yearly,  or  at  is 
some  other  stated  time:  (see  the  form  1  Hughes  Pract.  m 
Mort.,  tit.  Mortgages  in  Fee,  No.  XIII.,  clause  2,  p.  137 ; 
2  Con.  Prec,  Part  V.,  Section  11.,  No.  I.,  clause  A.,  p.  38,  ,"; 
in  notis,  2nd  edit.  ;  ib.  No.  XV.,  clause  B.  in  notis,  p.  IH  '''• 
2nd  edit.)  Still,  it  is  not  always  usual  to  allow  the  mort*  l^ 
gagor  to  have  the  sole  benefit  of  this  arrangement ;  and  in  '  ■ 
order  that  he  may  not  by  suddenly  pajring  off*  the  mortgage^  ^'' 
take  the  mortgagee  by  surprise,  and  before  he  can  haie  ^^ 
reasonable  time  to  look  out  for  another  investment,  it  is  also  ^ 
declared  that  the  mortgagor  will  not  tender  the  mortgage  ^' 
debt,  or  take  any  steps  for  the  redemption  of  the  premises  - 
until  the  expiration  of  the  before-mentioned  period :  (see  the  J 
form  2  Con.  Prec,  Part  V.,  Section  11.,  No.  XV.,  clause  - 
A.  in  notiSf  pp.  114,  115,  2nd  edit.)  .^ 

Mortgage  being  allowed  to  remain  for  a  fixed  period  some-  '.^ 

times  made  to  depend  upon  punctual  payment  of  the  interPiL]  ^ 
— Sometimes,  when  the  mortgage  is  allowed  to  remain  for  a     , 

certain  fixed  period,  this  indulgence  is  made  to  depend  upon  ^ 

punctual  payment  of  the  interest.    In  cases  of  this  kind,  the  ^ 

proviso  for  redemption  is  worded  in  the  usual  manner  for  ^ 

the  payment  of  the  principal  and  interest  at  the  six  months'  I 

end,  or  some  other  stated  'period,  after  which  a  clause  is  -^ 

inserted,  usually  at  the  end  of  the  mortgage  deed,  stipulating  -J 

that  if  the  mortgagor   shall  ])ay  the  interest  regularly  at  ■ 

the  times  appointed  for  such  payment,  or  within  some  reason-  \ 

able  time  afterwards,  the  mortgagee  will  neither  call  in  his  ''. 

money,  or  exercise  the  power  of  sale  limited  to  him  by  the  I 
mortorage  deed :  (see  the  form  1  Hughes  Pract.  Mort.,  B. 
No.  XIIL,  clause  3,  p.  138.) 

How  clause  should  he  penned  for  reducing  rate  of  intert^ 
upon  punctual  payment^ — It  is  sometimes  arranged  that  if 
the  interest  is  paid  regularly  the  mortgagee  will  receive  it 
at  a  reduced  rate ;  as,  for  example,  four  or  four-and-a-half 
in  lieu  of  five  per  cent.,  provided  the  interest  be  paid  at  the 
appointed  times.  To  carry  out  this  object,  however,  the 
higher  rate  of  interest  must  be  first  reserved,  and  it  may 
then  be  provided  that  it  shall  be  reduced  upon  punctual 
payment  (see  the  form  1  Hughes  Pract.  Mort.,  B.  No.  XIII., 
clauses  4  and  5),  which,  if  paid  accordingly,  equity  will 
compel  the  mortgagee  to  accept ;  but  if  not  so  paid,  the 
higher  rate  of  duty  will  then  attach,  which  equity  will  refuse 
to  relieve  against:  {Stanhope  v.  Manners^  2  Eden,  167.) 
But  an  agreement  to  pay  an  increased  rate  of  interest  in 
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lult  of  punctual  payment  will  be  considered  in  the  nature 
r  penalty,  and  this  equity  will  always  relieve  against. 

Hfiffle  breach  wiU  not  generally  deprive  mortgagor  of 
ifU  of  future  punctual  payment^.} — Notwithstanding 
ity,  as  we  have  just  before  observed,  will  not  relieve 
inst  a  breach  of  the  condition  where  a  lesser  rate  of 
Test  is  agreed  to  be  received  in  consideration  of  punctual 
ment,  it  seems  that  a  single  breach  will  not  deprive  a 
rtgagor  from  availing  himself  of  future  punctual  payments 
rnhope  v.  Manners,  2  Eden,  197),  unless  the  clause  re- 
ng  to  it  be  so  worded  as  to  deprive  him  of  that  benefit : 
3  a  form  to  the  above  effect,  1  Hughes  Pract.  Mort.,  B. 
.  Xni.,  clause  5,  p.  139.) 

Wow  clause  should  be  penned  to  deprnve  mortgagor  of  benefit 
future  ptmctual  payments.'] — Some  care  and  attention  will 
required  in  penning  this  clause.  In  Stanhope  v.  Manners, 
)ve  referred  to,  the  mortgage  deed  contamed  a  proviso 
it  as  often  as  the  interest  should  be  paid  half-yearly  on 
)  days  appointed,  or  within  three  months  next  after  each, 
much  should  be  deducted  as  would  make  the  interest 
•ee-and-a-quarter  per  cent.  The  first  half-year's  interest 
t  having  been  tendered  until  after  the  three  months,  but 
e  second  half-year's  interest  before,  it  was  held  that  the 
>rtgagee  was  only  entitled  to  the  higher  rate  of  interest 
p  the  half-year  that  was  tendered  after  the  time.  In  this 
se,  it  must  be  borne  in  mind  that  the  clause  for  reducing 
e  interest  expressly  provided  that  as  often  as  the  interest 
ould  be  paid  half-yearly  at  the  appointed  time,  the  lower 
te  of  interest  only  should  be  payable,  which  the  court  held 
:pressed  the  intent  that  in  ever}'  instance  where  three- and- 
quarter  interest  was  tendered  in  time  it  should  be  accepted, 
id  that  words  could  not  be  stronger  to  express  that  intent, 
ill,  this  construction  may  be  neffatived  by  expressions 
hich  clearly  denote  a  contrary  intention.  Wnenever, 
lerefore,  it  is  designed  that  a  breach  of  any  one  of  the 
iyments  is  to  deprive  the  mortgagor  of  all  benefit  of  the 
duced  rate  of  interest,  it  should  be  provided  that  in  case 
'default  in  payment  at  the  appointed  time,  the  mortgagee 
lould  not  afterwards  be  obliged  to  accept  less  than  the  mil 
Qount  of  interest  reserved,  notwithstanding  any  subsequent 
tyment  or  tender  of  any  suras  of  money  on  account  thereof 
ithin  the  appointed  periods :  (see  the  form  1  Hughes  Pract. 
iort.,  tit.  Mortgages  in  Fee,  No.  XIII.,  clause  5,  p.  139.) 

Where  the  breach  is  not  to  deprive  mortgagor  of  the  benefit 
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of  future  punctual  payments.'] — ^But  if,  on  the  other  hand,  it  \^'^ 

is  intended  that  the  mortgagor  shall  only  pa;;  an  increased  '^ 
rate  of  interest  in  respect  of  such  pa3rment  as  was  not  made 

at  the  appointed  time,  the  clause  should  state  that  in  con-  * 

sideration  of  such  punctual  payment  the  mortgagee  will,  as  f' 

often  as  the  same  is  so  made,  accept  the  reduced  rate  of  ^ 

interest  in  satisfaction   of  the  larger  amount  of  interest  *  ■ 
thereinbefore  covenanted  to  be  made :  (see  the  form  1  Hughes 

Pract.  Mort.,  tit.  Mortgages  in  Fee,  No.  XIIT.,  clause  4,  '"^ 

p.  139  ;  2  Con.  Prec,  Part  V.,  Section  11.,  clause  C,  p.  49,  "* 
in  notis,  2nd  edit.) 

How  provisoes  of  the  above  hind  should  he  inserted  in  mort- 
gage deed.] — Provisoes  like  those  we  have  just  mentioned 
ought  properly  to  be  inserted  in  the  mortgage  deed  itself, 
although  this  is  not  absolutely  necessary,  as  they  may  be 
contained  in  a  separate  instrument ;  and  it  has  even  been 
held  that  a  verbal  agreement  is  sufficient  for  the  purpose : 
(Milton  V.  Edgeworth,  5  Bro.  Pari.  Cas.  edit.  Fowl.  313.) 
These  provisoes  should  be  preceded  by  a  covenant  to  pay  the 
interest  half-yearly,  or  at  some  other  stated  period,  distinct 
from  the  proviso  for  the  payment  of  principal  and  interest 

Power  of  distress  for  arrears  of  interest.] — A  power  to 
distrain  for  the  interest  is  often  found  useful  where  the 
mortgagor  is  himself  the  tenant,  and  it  is  intended  that  he 
shall  remain  in  the  occupation  of  the  mortgaged  premises; 
for  by  this  means,  the  mortgagee  is  enabled  to  levy  the 
amount  of  his  interest  without  involving  himself  in  any 
matters  of  account  relative  to  the  surplus  rents.  The  best 
part  of  the  instrument  in  which  to  insert  this  clause  is 
either  immediately  after  the  proviso  for  redemption  in  which 
the  amount  of  interest  is  reserved,  or  after  the  covenants 
for  payment  of  principal  and  interest :  (see  the  form  1  Con. 
Prec,  Part  V.,  Section  11.,  No.  XIX.,  clause  10,  p.  138, 
2nd  edit.) 

Interest  cannot  be  made  to  carry  interest.]— ''Notvnthstaji& 
ing  the  17  &  18  Vict.  c.  90,  s.  1,  by  abolishing  usiu-y  laws 
allows  any  rate  of  interest  to  be  reserved,  so  that  it  need  not 
now  be  restricted  to  five  per  cent.,  or  to  any  other  limited 
amount,  still  this  will  not  allow  interest  upon  a  mortgage 
security  to  be  made  to  carry  interest  by  any  terms  or  ex- 
pressions that  can  be  inserted  in  the  instrument  by  which 
such  security  is  created.  But  although  this  cannot  be  done 
by  the  mortgage  deed  itself,  yet,  when  such  arrears  have 
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ually  accrued  and  remain  undischarged,  a  written  assent 
the  mortgagor  to  pay  interest  on  it  will  be  binding  upon 
Q :  (Blacklmm  v.  Warwick,  2  You.  &  Coll.  92.)  The  best 
1.^  of  doing  thb  is  by  a  deed  of  further  charge,  which 
yie  of  security  is  now  considerably  facilitated  by  the  low 
lount  of  stamp  duties  that  are  now  chargeable  upon  small 
hrances  by  way  of  mortgage. 

£ow  proviso /or  redemption  clause  should  he  penned  where 
^mortgage  is  to  he  paid  offhy  instalments.'] — Where  the 
lOrt^ge  IS  to  be  paid  off  by  mstalments,  the  amount  of 
ich  instalments,  and  the  time  and  mode  of  payment,  should 
s  clearly  stated,  and  also  the  amount  of  interest  to  become 
lyable  on  account  of  the  same:  (see  the  form  2  Con. 
rec,  Part  V.,  No.  VII.,  clause  6,  p.  80,  2nd  edit. ;  id.  ib, 
0.  XIX.,  clause  9,  p.  138,  2nd  edit.) 

Where  the  mortgagor  is  to  he  empowered  to  redeem  in 
xrceU.'l — ^  t^6  mortgagor  is  to  be  empowered  to  redeem 
parcels,  it  should  be  provided  that  upon  payment  of  some 
t^^ed  portion  of  the  mortgage  money,  he  shall  be  entitled 
t  any  time,  and  as  well  after  breach  of  the  condition  as 
efore,  until  the  foreclosure  of  the  equity  of  redemption,  upon 
^g  some  previous  specified  notice,  usually  six  calendar 
Bontns,  to  redeem  some  particular  portion  of  the  mort- 
{•ged  premises  at  any  time  he  may  think  proper ;  which 
■finises  should  for  this  purpose  be  either  distinguished 
""f  being  set  out  in  separate  schedules,  by  numbers,  or  by 
^^  other  description  by  which  the  property  may  bo  sepa- 
Jtely  identified  from  the  rest :  (see  the  form  1  Hughes  Pract. 
'o^^M  tit.  Mortgages  in  Fee,  No.  XIII.,  clause  1 ;  2  Con. 
■^c-i  Part  v.,  Section  II.,  note  B.,  p.  34,  2nd  edit.) 

"^^deed  should  be  stamped  where  the  mortgage  is  to 
^^ future,  as  well  as  past  or  present  advances^] — Where 
^*^itgage  is  to  secure  future,  as  well  as  past  or  present 
^'^ces^  it  was  formerly  necessary  to  limit  the  ultimate 

*^  be  secured  to  some  certain  specified  sum,  otherwise 
f^^Urity  being  for  an  uncertain  amount,  the  highest  rate 
^^y  chargeable  upon  mortgage  securities,  viz.,  25/., 
5*  Uave  attached  upon  it ;  but  now,  by  the  recent  Stamp 
^l3  &  14  Virt.  c.  97),  where  the  total  amount  of  money 

^^,^  or  to  be  ultimately  recoverable  thereupon,  shall  be 
^^^in  and  without  limit,  then  the  same  shall  be  available 
"^^li  an  amount  as  the  stamp  duty  impressed  upon  the 

'^ill  be  sufficient  to  cover.    In  mortgages,  therefore,  to 
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secure  future  advances,  although  it  is  not  necessary  to 
restrict  the  limit  of  the  amount  to  be  secured,  in  order  to 
prevent  the  higher  rate  of  stamp  duties  from  attaching,  it  is 
nevertheless  essential  to  have  the  deed  impressed  with  a 
stamp,  denoting  sufficient  duties  to  cover,  not  only  past  and 
present  advances,  but  also  such  future  advances  as  are  likely 
to  be  made  by  the  mortgagee  upon  the  premises. 

As  to  mortgages  to  secure  balances  on  a  banking  account.} 
— ^Where,  as  not  unfrequently  happens,  a  mortgage  is  made 
to  bankers  by  a  customer  to  secure  the  balance  of  a  banking 
account,  it  is  a  common  practice  for  the  proviso  for  redenm- 
tion  to  be  preceded  by  a  power  of  sale,  the  proviso  tor 
redemption  being  in  the  form  of  a  covenant  from  the  mort- 
gagees to  produce  their  banking  account  to  the  mortgagor 
upon  request,  and  to  reconvey  to  him  on  payment :  (see  the 
form  2  Con.  Free,  Part  V.,  Section  II.,  No.  XII.,  clause  6, 
p.  99,  2nd  edit.) 

Mortgages  under  the  Benefit  Building  Societies  Acts.}— 
In  mortgages  under  the  Benefit  Building  Societies  Act,  the 
proviso  for  redemption  usually  provides  that  upon  payment 
by  the  mortgagor  to  the  trustees  of  the  society  of  the 
monthly  sum  in  respect  of  the  several  shares  he  holds  in  the 
society,  and  the  monthly  sum  as  interest  for  the  sum 
advanced,  the  trustees  will  indorse  a  receipt  thereof  upon 
the  mortgage  deed,  whereby  the  mortgage  will  become 
vacated,  and  the  mortgaged  premises  become  vested  in  the 
mortgagor  without  any  reconveyance  whatever  according  to 
the  provisions  of  the  act  6  &  7  Will.  4,  c.  3,  s.  5  :  (see  the 
form  2  Con.  Prec,  Part  V.,  Section  11.,  No.  V.,  clause  7, 
p.  64,  2nd  edit.) 

As  to  the  reconveyance  of  mortgaged  premises.} — The 
proviso  as  to  reconveyance  ought  regularly  to  be  to  the 
parties  who  otherwise  would  be  entitled  to  the  equity  of 
redemption  of  the  mortgaged  premises.  In  mortgages  in 
fee,  therefore,  the  usual  practice  is  to  state  that  the  mort- 
gagee, at  the  request  and  cost  of  the  mortgagor,  his  heirs 
and  assigns,  will  reconvey  the  mortgaged  premises  to  him  or 
them,  free  from  all  incumbrances  created  thereon  by  the 
mortgagee,  his  heirs  or  assigns  in  the  meantime.  But  when 
there  are  several  parties,  mortgagors  taking  distinct  estates 
and  interests,  as  tenants  for  life  and  remainder-men,  or 
husband  and  wife  seised  in  her  right,  tenants  in  common, 
oo-partners,  &c.,  then  the  safest  way  seems  to  be  to  stipulate 
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:ihe  mortgaj^  will,  at  the  request  and  cost  of  the  persons 
the  time  being  entitled  to  the  equity  of  redemption,  re- 
'vey  the  mortgaged  premises  to  tnem  accordingly :  (see 
form  2  Con.  Free,  Part  V.,  Section  II.,  Ko.  XIX., 
188  9,  p.,138,  2nd  edit.) 

6.  Poufers  and  Trusts  for  Sale. 

^^U)ers  and  trusts  for  sale  usual  in  most  modem  mortgage 
».] — Powers  and  trusts  for  sale  are  of  rather  mc^em 
Kiaction,  although  they  now  form  one  of  the  component 
»  of  nearly  every  mortgage  deed.  These  powers  are 
tty  inserted  immediately  after  the  proviso  for  redemp- 
and  limited  to  arise  in  default  of  payment  at  the  time 
lin  speci&ed. 

istinction  between  the  operation  of  trusts  and  powers  of 
I — Trusts  for  sale  seem  to  have  been  first  adopted,  but 
have  recently  given  way  to  powers  of  sale,  which 
inly  possess  ereater  advantages,  as  the  latter  may  or 
not  be  exercised,  accordingly  as  the  mortgagee  thmks 
nr,  so  that,  being  optional,  these  powers  do  not  debar 
)f  his  right  of  foreclosure ;  whereas  trusts  for  sale  being 
rs  imperative,  it  necessarily  follows,  that  whenever  the 
^aged  lands  are  limited  upon  express  trust  to  sell,  the 
>es  must  sell  accordingly,  and  the  mortgagor  cannot 
b  to  the  remedy  by  foreclosure. 

here  trusts  for  sale  are  more  eligible  than  a  power  for  that 
}se,'\ — There  is  one  particular  instance,  however,  which 
times  happens  in  practice,  where  trusts  for  sale  are 
r  adapted  to  a  mortgage  security  than  a  power  for  that 
ose.  This  occurs  where  a  person  has  contracted  to  sell 
tate,  and  circumstances  have  arisen  to  prevent  the  com- 
>n  of  the  purchase,  which  may  not  be  finally  settled 
some  distant  period,  and  in  the  interim  the  vendor 
BS  to  raise  money  upon  the  property.  Now  it  would  be 
isistent  with  the  situation  The  stands  in,  for  a  vendor, 
3g  a  pending  contract  with  a  purchaser  to  mortgage 
;Uy  to  a  third  party,  subject  to  the  usual  proviso  for 
mption  and  powers  of  sale;  but  there  would  be  no 
nsistency  in  conveying  the  premises  to  his  mortgagee, 
1  trust  to  carry  out  the  contract  by  conveying  the 
serty  to  the  intended  purchaser,  and  after  discharging 
expenses  of  the  sale  to  retain  the  principal  moneys  due 
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to  bim  upon  his  mortgage  security,  and  to  pay  over  the  '•' 

surplus  to  the  mortgagor  or  his  representatives.  ^*\ 

How  power  of  sale  should  be  penned.'] — Various  forms  of  ai 

powers  of  sale  have  been  adopted  by  the  profession,  but  the  n 

best  plan  of  all  appears  to  be  to  empower  the  mortgagor,  n 

at  any  time  after  default  in  payment,  and  either  witB  or  jj 

without  the  mortgagee's  concurrence,  to  sell  the  mortgaged  e 

premises,  by  public  auction  or  private  contract,  with  power  ^j 

to  buy  in  and  resell,  authorizmg  him  also  to  give  receipts  :$ 
which  shall  be  a  suflScient  indemnity  to  purchasers,  and  to 

do  all  necessary  acts  for  perfecting  the  sale,  and  to  stand  a 

possessed  of  the  purchase  moneys,  and  thereout  to  defray  the  ^ 

expenses  of  the  sale,  to  retam  all  principal  moneys  and  ^ 

interest  due  upon  the  mortgage  security,  and  to  pay  over  ?; 

the  surplus  moneys  (if  any)  to  the  mortgagor :  (see  the  form  j 

2  Con.  Free,  Part  v..  Section  11.,  No.  I.,  clause  8,  p.  35,  ij 

2nd  edit. ;  ib.  No.  II.,  clause  7,  p.  46.)  .; 

As  to  giving  mortgagor   notice  previously   to  exercwsif  ^^ 
power  of  saleJ] — In  some  forms  of  power   of  sale  it  M  * 
stipulated,  that  the  mortgagee  shall  give  the  mortgagor  six  ^l* 
calendar  months'  notice  in  writing  previously  to  his  exerds-  ' 
ing  the  power  of  sale ;  but  as  this  may  cause  questions  to  ^ 
anse  at  some  future  time,  as  to  whether  such  notice  wis  | 
duly  given,  and  whether  its  being  so  given  was,  or  was  not,  to  "! 
form  a  condition  precedent  upon  which  the  validity  of  the  * 
exercise  of  the  power  is  to  depend,  the  best  and  safest  course 
is  to  give  the  mortgagee  an  immediate  power  of  sale,  as  in  " 
the  form  above  suggested ;  and  in  that  part  of  the  clause  ^ 
relating  to  indemnity  to  purchasers,  to  declare  that  the  pur-  * 
chaser  shall  not  be  affected  by  any  irregularity  in  the  con- 
duct of  such  sale  (see  the  form  2  Con.  Free,  Part  V.,  Section  ' 
II.,  No.  I.,  clause  8,  p.  36,  2nd  edit.),  and  by  way  of  pro-  " 
tection  to  the  mortgagor,  the  mortgagee  should  enter  into  a  \ 
covenant  with  the  mortgagor  not  to  exercise  the  power  of  sale  ^ 
without  giving  him  due  notice  thereof,  but  to  which  should 
be  also  superadded  a  proviso,  that  such  want  of  notice  shall  ' 
in  no  wise  affect  or  prejudice  purchasers  buying  under  such 
power  of  sale:    (see  the  form  2   Con.   Prec,   Part  V., 
Section  II.,  No.  I.,  clause  18,  p.  40,  2nd  edit.  ;  tJ.  No.  IL, 
clause  13,  p.  49.) 

Mortgagor'' s  concurrence  in  a  sale  under  a  power  in  mort- 
gage deed  not  essential'] — With  respect  to  the  mortgagor'ti 
concurrence  in  the  sale,  it  was  at  one  time  doubted  whether 
a  sale  without  such  concurrence  would  have  been  binding 
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I  equity ;  bnt  all  these  doubts  have  not  only  been  long  since 
amoved,  bat  it  has  even  been  held  that  a  purchaser  under 
power  of  sale  in  a  mortgage  deed  has  no  right  to  insist 
pon  tiie  mortgagor's  being  made  a  party  to  the  conveyance, 
nd  this,  notwithstanding  there  is  an  express  covenant  on 
lejpart  of  the  latter  to  concur  in  the  sale  (Clay  v.  Sharpe, 

8  Yes.  346  ;  Corder  v.  Morgan^  ib,  344),  and  it  seems  that 
^s  purchaser  were  to  refuse  a  specific  performance  on  that 
coount,  it  would  be  decreed  against  him  with  costs :  (Coote 
Cort.  503  ;  1  Hughes  Pract.  Mort.  67.) 

OhjecHon  sometimes  raised  to  powers  of  sale  being  annexed 

9  mortgages  in  fee."] — An  objection  has  sometimes  been  raised 
o  annexing  a  power  of  sale  to  a  mortgage  in  fee,  on  the 
pround  that  the  legal  and  beneficial  interests  are  trans- 
Bissible  to  a  different  class  of  representatives,  so  that  if  the 
mortgagee  should  die,  leaving  an  infant  heir,  the  latter 
roold  be  unable  to  exercise  the  power  of  sale,  as  the 
itatutory  enactment  enabling  infant  mortgagees  to  convey 
only  empowers  them  to  convey  the  dry  legal  estate;  but 
this  evil  is  easily  surmounted  by  extending  the  power  of 
sale  to  the  mortgagee's  personal  representatives,  who  will 
thereby  be  authorized  to  sell  the  property,  and  then  the 
infimt  neir,  under  the  direction  of  the  Court  of  Chancery, 
may  convey  to  the  purchaser :  (see  the  form  2  Con.  Free., 
Part  v.,  Sect.  11.,  No.  I.,  clause  8,  p.  35,  2nd  edit.) 

As  to  the  application  of  surplus  purchase  moneys,"] — The 
surplus  purchase  moneys,  after  discharging  principal,  in- 
terest, and  costs  in  respect  of  the  mortgage,  are  usually 
directed  to  be  paid  over  to  the  mortgagor,  his  heirs,  ex- 
«eators,  administrators  or  assigns,  so  as  to  include  both  his 
real  and  his  personal  representatives ;  but  sometimes  it  is 
dbected  to  be  paid  to  the  mortgagor  and  his  personal  repre- 
sentatives only ;  still,  in  either  case,  the  money  will  become 
payable  to  precisely  the  same  class  of  persons ;  that  is,  if  the 
power  of  sale  is  not  exercised  until  after  the  mortgagor's 
death,  the  surplus  moneys  will  acquire  the  character  of  real 
estate,  and  as  such  descend  upon,  and  become  the  pro- 
perty of,  his  heir  at  law  ;  but,  if  the  sale  is  effected  in  the 
mortgagor's  lifetime,  then  the  surplus  will  retain  the  nature 
of  personal  property,  and  be  transmissible  as  such  to  his 
personal  representatives:  {Wright  v.  Rose^  2  Sim.  &  Stu. 
323.)  Whenever,  therefore,  a  mortgagor  designs  that  the 
surplus  moneys  shall  be  transmissible  to  his  personal  repre- 
mtatives,  without  reference  to  the  time  at  wmch  such  power 
[p.  c]  2  H 
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of  sale  may  be  exercised,  he  should  expressly  dedaretiut ii 
shall  be  transmissible  in  that  manner.  In  tms  respect  then^ 
is  a  marked  distinction  between  the  operation  of  a  trust,  il 
of  a  power  of  sale;  for  in  the  former  instance  there iMi 
constructive  conversion  in  equity  of  the  real  into  pemrf 
estate  immediately  upon  the  creation  of  the  trust,  so  thiti 
whatever  time  the  trust  for  sale  is  carried  into  effect,  aodi 
well  after  the  mortgagor's  decease,  as  during  his  lifetime,  tb 
surplus  moneys  wiU  acquire  all  the  transmissible  qoalitieitf 
personal  estate,  and  in  that  character,  incftseothisdettli 
will  pass  to  his  personal  representatives :  ( Vam  t.  Bvr^ 
10  Yes.  1027.) 

Power  of  sale  does  not  destroy  right  offoreclosure.]'-1i^'i 
usual  to  insert  a  proviso  in  mortgages  contammg  a  powK  I 
of  sale,  that  such  power  shall  not  deprive  the  mortgagee rf  I 
his  remedies  by  foreclosure :  but  this  is  not  nece88arjf,fw«  \ 
a  power  of  sale  may  be  exercised  or  not  at  the  discretifll  I 
of  the  mortgagee,  it  is  in  nowise  inconsistent  with  bis  nil  | 
of  foreclosure,  and  he  may  adopt  whichever  of  these  rememl 
he  thinks  proper ;  but  it  is  different  in  the  case  of  a  moii- 
gage  upon  trusts  for  sale ;  because,  wherever  there  is  an 
express  trust  to  sell,  there  is,  as  we  have  just  before  re- 
marked, a  constructive  conversion  of  the  property,  and  lit 
trusts  ought  literally  to  be  carried  into  enect  accor<^g^; 
for  trusts  are  always  imperative,  but  powers  are  opti(»il 
and  consequently  the  latter  may  be  exercised  or  not  at  tin 
will  and  pleasure  of  the  donee  of  the  power. 

7.  Covenants. 

Usual  mortgage  covenants.'] — The  usual  mortgage  ccm 
nants  entered  into  by  a  mortgagor  in  a  mortgage  in  fee  an 
1 .  For  payment  of  principal  moneys  and  interest ;  2.  Th 
the  mortgagor  has  good  right  to  convey ;  3.  For  qd 
enjoyment ;  4.  For  freedom  from  incumbrances ;  and  5.  F 
further  assurance.  If  the  mortgage  is  by  simple  appoo 
ment,  in  exercise  of  a  power,  the  mortgagor  should  coi 
nant  that  such  power  is  a  good,  valid,  and  subsisting  powi 
and  a  covenant  that  he  has  good  right  to  appoint  shon 
be  substituted  for  the  covenant  that  mortgagor  has  goi 
right  to  convey.  These  are  followed  by  covenants  I 
peaceable  enjoyment,  freedom  from  incumbrances,  and  i 
iurther  assurance  :  (see  the  form  1  Pract.  Mort.  p.  1ft 
clauses  5  and  6.)  The  usual  covenants  on  the  pArt  of^ 
mortgagee  are,  that  the  mortgagor  shall  enjoy  until  deftalt 
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£  1^  mortnge  deed  contains  a  power  for  sale,  that 
ort^^ee  wul  not  exercise  such  power  without  pre- 
y  giving  the  mortgagor  six  months  or  some  other 
ed  notice.  The  mortgagor's  covenants  are  always 
ite  against  the  acts  of  all  mankind,  but  those  of  the 
^^e  are  merely  qualified  covenants,  binding  only 
bimself  and  persons  rightfully  claiming  under  hun. 

tfenant  /or  payment  of  principal  and  interetti — The 
^ant  fof  pajrment  of  principal  and  interest  is  usually 
bst  covenant  contained  in  the  mortgage  deed.  It 
d  state  the  precise  amount  of  the  principal  moneys  and 
sst  to  be  paid,  which  ought  to  correspond  precisely 
the  sums  mentioned  in  the  proviso  for  redemption,  but 
1  not  be  necessary  to  repeat  in  express  terms  the  time, 
er,  or  place  at  which  such  payment  is  to  be  made ;  it 
e  sufficient  to  state  *^at  the  time  and  in  manner  here- 
re  appointed  for  payment  thereof  :'*  (see  the  form 
t.  Free,  Part  V.,  Section  II.,  No.  L,  clause  10,  p.  37, 
iit.) 

fencmt  far  payment  of  interest"] — To  the  above-meu- 
covenant  it  has  become  a  very  general  practice  to 
a  covenant  that,  so  long  as  the  pnncipal  moneys  remain 
iiarsed,  the  mortgagor  will,  from  time  to  time,  pay  the 
3t  thereon,  upon  some  specified  days ;  usually  by  two 
half-yearly  payments :  (see  the  form  2  Con.  !rrec., 
^,,  Section  11.,  No.  I.,  clause  11,  p.  38,  2nd  edit.) 
drantage  of  a  covenant  of  this  kind  is,  that  it  enables 
•tgagee  to  resort  to  his  remedies  for  the  recovery  of 
rrears  of  interest  that  may  be  due  to  him,  without 
iTing  with  the  principal  moneys,  or  the  mortga^ 
ty  itself,  in  any  other  respect. 

\ere  the  mortgage  is  to  contain  a  power  of  distress,']'-^ 
ower  of  distress  is  to  be  inserted  m  the  mortgage  deed, 
>uld  come  in  immediately  after  the  last-mentioned 
ant :  (see  the  form  1  Hughes  Fract.  Mort.  104  in  notis ; 
I.  Free.,  Fart  V.,  Section  11.,  No.  XIX.,  clause  10, 
),  2nd  edit.) 

iere  the  mortgage  is  to  be  paid  off  by  instalments,'] — 
lever  a  mortgage  is  to  be  paid  on  by  instalments,  the 
ant  should  be  to  pay  the  mortgage  debt  and  interest  by 
veral  instalments,  m  accordance  with  the  terms  con- 
l  in  the  proviso  for  redemption:  (see  the  form  2  Con. 
2h2 
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Prec.,  Part  V.,  Section  n.,  No.  VII.,  clauses,  p.  81,    rrr 
2nd  edit.)  'Z 

A8  to  mortgages  of  livings  under  statute  17  Oeo,  3,  c.  61]  j^; 

— In  mortgages  of  uvinga,  however,  under  the  provisioDSOi  ^ 

the  statute  (17  Geo.  3,  c.  52)  for  providing  for  the  htdl&ig  ^ 
and  repairing  of  parsonage  houses,  the  covenant  for  pajisg 

off  the  mortgage  debt  by  several  instalments  in  pursuance  . 

of  the  terms  of  that  act  precedes  the  proviso  for  r^emption,  ^ 

the  latter  of  which  provides,  that  if  the  mortgage  debt  and  ' 

interest  be  discharged  accordingly,  the  mortgage  assoranee  ^ 
shall  cease  and  become  void  :  (see  the  form  2  Con.  Free, 

Part  v.,  Section  II.,  No.  XI.,  clauses  6  and  7,  pp.  90, 91,  f- 

2nd  edit.)  "■ 

Mortgages  under  Benefit  Building  Societies  ilo^.]— In  ^ 

mortgages  under  Benefit  ^building  S^eties  Acts,  the  mori-  ^ 

gagor  covenants  to  pay  his  montmy  subscriptions,  and  ak)  ' 

the  monthly  interest  upon  the  mortgage  debt:    (see  the  ^ 

form  2  Con.  Prec,  Part  V.,  Section  IL,  No.  V.,  clause  10,  " 

p.  66,  2nd  edit.)  ] 

Mortgages  under  Indosure  Acts,"] — ^In  mortgages  under 
Inclosure  Acts,  the  mortgagor  covenants,  that  so  long  ai  ' 
the  principal  moneys  shafi  remain  unpaid,  he,  or  other  the  ' 
person  or  persons  for  the  time  being  entitled  to  the  equity 
of  redemption,  will  keep  down  the  interest,  and  paylJie  sans 
by  equal  half-yeariy  payments  :  (see  the  form  2  Con.  Prec, 
Part  V .,  Section  IL,  No.  VI.,  clause  10,  p.  73,  2nd  edit) 

Where  the  mortgage  is  to  secure  future  as  weU  as  past  or 
present  advances."] — Whenever  the  mortgage  assurance  li 
mtended  to  embrace  as  well  future,  as  past  or  present  ad- 
vances, the  mortgagor  should  first  covenant  to  pay  the 
principal  moneys  and  interest  due  upon  the  past  or  present 
advance  in  the  usual  form:  (see  this  form  2  Con.  PreCf 
Part  Y.,  Sect.  IL,  No.  I.,  clause  10,  p.  37,  2nd  edit.),  and 
then  should  further  covenant  that  in  case  any  further 
advances  shall  be  made,  he  will  repay  the  same,  with  interest 
at  the  rate  aforesaid,  fi*om  the  time  at  which  such  advances 
shall  be  so  made :  (see  the  form  2  Con.  Prec.,  Part  V., 
Section  II.,  No.  XI.,  clause  5,  p.  95,  2nd  edit.) 

Mortgage  to  secure  balance  of  a  banking  account,'] — Where 
a  mortgage  is  executed  to  bankers  for  the  purpose  of  se- 
curing to  the  latter  the  payment  of  the  baluice  of  a  banking 
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mt,  the  mortgagor  generally  covenants  that  he  will, 
receiving  some  specified  notice,  pay  to  the  bankers  or 
ership  firm,  all  such  sums  of  money  as  shall  be  due  to 
itter  upon  such  balance  of  account  and  costs  incurred 
ipect  thereof :  (see  the  form  2  Con.  Free,  Part  V., 
on  H,  No.  Xn.,  clause  7,  p.  100,  2ud  edit.) 

ionunigagea  by  huiband  cmd  wife.'] — Where  husband 
infe  concur  in  a  mortgage  security,  as  the  latter  is 
le  to  enter  into  a  covenant,  the  covenants  are  entered 
by  him  only,  and  he  covenants  for  and  on  behalf  of  his 
also :  (see  the  form  2  Con.  Prec,  Part  V.,  Section  II., 
XIX.,  clause  12,  p.  139,  2nd  edit.) 

'ustees  not  compelled  to  enter  into  general  mortgage 
umtsJ]  —  Trustees  who  enter  into  mortgage  assur- 
^  in  pursuance  of  the  trusts  or  powers  contained  in 
leed  of  settlement,  or  will,  as  they  take  no  beneficial 
Qst,  cannot  be  compelled  to  enter  into  any  covenants 
»ment  of  principal  and  interest,  or  general  covenants 
tie ;  all  they  can  be  required  to  covenant  for  is,  that 
bave  done  no  act  to  incumber  the  mortgaged  premises : 
be  form  1  Con.  Prec,  Part  V.,  Section  II.,  No.  V., 
)3,p.  61,  2ndedit.) 

tenants /or  tide,  quiet  enjoyment^  and  freedom  from 
branees.'] — The  covenants  for  title,  quiet  enjoyment, 
reedom  from  incumbrances,  are  worded  in  much  the 
t&anner  as  in  purchase  deeds,  but  with  this  difi'erence, 
>eing  general  covenants  in  mortgage  assurances,  the 
jrin^  expressions  (**  notwithstanding  any  act,^*  &c.)  as 
dd  m  a  similar  covenant  in  purchase  deeds,  are  always 
Hi  in  mortgage  assurances :  (see  the  forms  2  Con. 
Part  v..  Section  II.,  No.  I.,  clauses  12,  13,  and  14, 
2Qd  edit. ;  ib.  No.  II.,  clauses  10  and  11,  p.  47.) 

»  covenarUs  for  quiet  enjoyment  and  freedom  from  in- 
ances  should  be  penned  where  brevity  is  required,] — In 
ovenant  for  qmet  enjoyment,  it  was  formerly  the 
OQ  practice  to  state,  that  if  default  should  be  made 
nuent  of  principal  moneys  and  interest,  it  should  be 
for  the  mortgagee  to  enter  upon  and  hold  and 
the  mortgaged  premises,  and  receive  the  rents  and 
,  &c.,  but  all  this  is  perfectly  superfluous,  and  confers 
iater  right  than  the  mortgagee  was  otherwise  entitled 
)eing  quite  sufficient  to  covenant  that  the  mortgaged 
2  H  3 
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premises  shall  be  held  according  to  the  limitations  there- 
mbefore  contained,  without  eviction  or  distorbance  by  any 

gerson  whomsoever:  (see  the  form  2  Con.  Free,  PartV, 
ection  II.,  No.  I.,  clause  13,  p.  »38,  2nd  edit. ;  ib.  No.  JLf 
clause  11,  p.  47.)  And  instead  of  running  through  the  loB^ 
list  of  incumbrances  sometimes  enumerated  in  the  coyenailt 
against  incumbrances,  it  will  be  far  better  to  state  briefly 
that  the  mortgagee  is  to  hold,  free  from  all  incombrances 
whatsoever :  (see  the  form  2  Con.  Prec.  Part  V.,  Section  IL, 
No.  I.,  clause  14,  p.  38,  2nd  edit. ;  see  also  covenants  for 
quiet  enjoyment  and  freedom  from  incumbrances;  both  con- 
tained in  the  same  clause,  ib.  No.  II.,  clause  11,  p.  47.) 

Covenants  for  further  assurance,']  —  The  covenant  for  ^ 
further  assurance  in  a  mortgage  deed,  although  a  general  g 
covenant,  is  still  so  far  restricted,  that  the  mortgagor  onlj  s 
covenants  for  the  acts  of  persons  having  rightful  claim  to  ^ 
the  mortgaged  premises,  for  it  would  be  unreasonable  to  a 
rec|uire  him  to  procure  the  concurrence  of  every  wrongful  % 
claimant,  who,  without  the  slightest  shadow  of  title,  miglit  ^ 
set  up  a  claim  to  the  property,  and  over  whom  the  mortgagor 
could  have  no  possible  power  or  control.  ^ 

■ 

Proviso  that  mortgagor  entering  into  general  eovenaiUi  »  > 
case  of  sale  of  mortgaged  premises  shall  be  discharged  from  e 
his  absolute  covenants.'] — ^To  the  covenant  for  further  assur-  8 
ance  is  sometimes  added  a  proviso,  that  in  case  the  power  of  i 
sale  contained  in  the  mortgage  deed  shall  be  exercised,  the  • 
mortgagor,  upon  concurring  in  such  sale,  and  entering  into  i 
the  usual  qualified  covenants  for  title,  &c.,  as  a  purduuer  i 
under  ordinary  circumstances  is  entitled  to  require,  shall  be 
released  from  the  absolute  covenants  contained  in  the 
mortgage  deed :  (see  the  form  2  Con.  Prec.,  Part  V.,  Sec-  e 
tion  II.,  No.  I.,  clause  16,  p.  39,  2nd  edit.)  \ 

J 

Covenant  to  insure  against  damage  by  fireJ] — ^Where  the  ; 
mortgaged  premises,  or  a  considerable  portion  of  them, 
consists  of  dwelling-houses,  or  other  valuable  buildings,  or 
of  property  liable  to  be  destroyed  or  damaged  by  fire,  it 
is  the  usual  practice  to  require  the  mortgagor  to  insure 
the  premises,  and  to  enter  into  a  covenant  to  keep  the  same 
insured,  to  the  amount  of  the  mortgage  debt,  or  the  fbfl 
value  of  the  mortgaged  premises;  added  to  which,  the  mort- 
gagee, in  case  of  the  mortgagor's  default  in  keeping  up  sock 
insurance,  is  generally  empowered  to  effect  an  insurance  in 
his  own  name,  the  costs  of  which  are  to  be  a  further  chuge 
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tLe  mortgaged  premises,  and  in  case  of  the  premises 
destrojed  or  injured  by  fire,  the  moneys  to  be  re- 
id  on  account  of  the  insurance  are  to  be  applied  in 
ation  of  the  mortgage  debt  and  interest :  (see  the  form 
I.  Prec.,  Part  VT,  Section  II.,  note  B.  to  p.  48,  2nd 
This  covenant  is  generally  the  last  the  mortgagor 
into,  and  is  usualfy^  preceded  by  his  coTenant  for 
r  assurance. 

tenant  that  mortgage  deed  shall  be  duly  acknowledged,'] 
enever  it  becomes  necessary  for  the  wife  of  a  mort- 
to  become  a  concurring  partj  in  a  mortage  assurance 
i  j)urpose  of  passing,  releasing,  or  extmguishing  any 

right,  claim,  or  interest  which  she  may  possess  or  be 
d  to  in  the  mortgaged  premises,  it  will  be  necessary 
:  to  acknowledge  the  mortgage  deed,  and  when  such 
irledgment  is  necessary,  her  husband  ought  to  cove- 
hat  such  acknowledgment  shall  be  made  accordingly : 
le  form  2  Con.  Prec,  Part  V.,  Section  11.,  No.  III., 

A.  in  notis^  p.  52,  2nd  edit.) 

ere  mortgagor  is  to  receive  a  reduced  rate  of  interest  in 
eration  of  punctual  payment.'} — Where  the  mortgagor 
ccept  a  rcMiuced  rate  of  interest  in  consideration  of 
lal  payment,  a  covenant  to  that  effect  is  sometimes 
d  into  by  the  mortgagee  in  substitution  for,  or  in  addi- 
),  the  proviso  to  that  effect.  The  proper  place  for  this 
ant  is  at  the  end  of  the  mortgage  deed :  (see  the  form 
..  Free.,  Part  V.,  No.  11.,  clause  C,  p.  49,  in  notis, 
dit.) 

iere  mortgage  is  to  secure  a  banking  account,'] — ^Where 
ortgage  is  to  secure  the  balance  of  a  banking  account, 
•ankers  should  covenant  to  produce  an  account  on 
St,  and  to  reconvey  the  mortgaged  premises  on  payment, 
I  account  the  mortgagor  should  covenant  to  p^  off 
receiving  due  notice :  (see  the  form  2  Con.  Prec, 
v..  Section  II.,  No.  XII.,  clauses  6  and  7,  pp.  99, 100, 
dit.) 

venant  to  produce  title  deeds,] — A  mortgagee  is  some* 
induced  to  enter  into  a  covenant  to  produce  the  title 
I,  without  which  the  mortgagor  can  neither  comj^el 
production,  or  oblige  the  mortgagee  to  supply  lum 
an  abstract  of  them.  A  covenant  of  this  kind  there- 
3  particularly  important  where  a  large  property  is  in 
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mortgage,  which  is  designed  to  be  sold  in  portions  or  alklfc  ^7 


ments,  or  granted  for  building  leases,  and  which,  notwii} 
standing  the  mortgagor  may  be  authorized  to  grant  bj^l; 
terms  ot  the  mortgage,  the  mortgagee  may  have  the 
of   preventing   his   carrying  into   effect,    by  witU" 
siffht  of  the  deeds,  and  refasing  to  supply  an  al 
without  which  no  title  could  be  shown  to  the  pr 
and  without  which  few  persons  would  be  inclined  to  beooil,: 
purchasers,   or  to  ta^e  leases  of  it.    A  covenant  of  M 
above  kind  is  usually  inserted  at  the  end  of  the  deed  lit 
the  covenants  that  the  mortg^or  shall  enjoy  until  de&ik: 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  IL,  No.  U 
clause  G.  in  noHs^  p.  42,  2nd  edit.) 

Not  to  grant  leases  withinU  notice.'] — Where  the  mortgifjl 
is  to  be  empowered  to  make  leases,  it  is  also  usual  for  btt 
to  covenant  that,  before  granting  the  same,  he  will  give  doe 
notice  thereof  to  the  mortgagee :  (see  the  form  2  Con.  FreCi 
Part  v.,  Section  11.,  No.  L,  clause  F.  tn  tw/w,  p.  42,  2b4 
edit.) 

8.  Special  Powers. 

Special  powers  adapted  to  mortgage  securities,'] — ^In  adfi.; 
tion  to  powers  of  sale,  which  are  now  generally  inserted  ii< 
every  mortgage  deed,  certain  special  powers  are  somedoMf 
employed ;  such  as  a  power  to  grant  leases,  which  in  tii 
absence  of  an  authority  of  this  kind  neither  mortgagor  nor 
mortgagee  can  grant  so  as  to  be  binding  with  the  conoir- 
rence  of  the  other :  ( Cobb  v.  Carpenter .,  5  Camp.  N.  P.  C. 
13.)  Other  special  powers  which  are  sometimes  inserted 
in  mortgage  assurances  are,  to  cut  down  timber,  and  to 
appoint  bailifis,  receivers,  &c. 

Powers  of  leasing^  how  usually  inserted  in  the  marlgage 
deed,] — Powers  of  leasing  are  sometimes  inserted  imme- 
diately after  the  proviso  for  redemption,  sometimes  after  tlie 
powers  of  sale ;  but  the  proper  place  seems  to  be  the  veiy 
end  of  the  deed,  after  the  insertion  of  all  the  usual  coveoantii 
and  to  follow  the  covenant  that  the  mortgagor  shall  enjof 
until  default;  still,  the  situation  is  not  very  material,  iftlie 
nature  and  object  of  the  power  itself  be  clearly  expressed. 

Where  power  0/ leasing  is  reserved  to  mortgagor,] — Whew 
the  mortgagor  is  to  retain  the  power  to  grant  leases,  tlie 
clause  creating  this  power  generally  provides,  that  so  long 
as  he  shall  remain  in  the  possession  or  receipt  of  the  leott 


( 
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tnd  profits  of  the  mortgaged  premises,  he  maj  demise  the 
iime  fi>r  some  stated  period,  or  for  a  term  not  exceeding  a 
certain  number  of  years.  As  a  protection  to  the  mortgagee, 
it  is  nsuallj  provided  that  the  full  yearly  rent  shall  be 
TOBCived,  and  that  no  fine,  premium,  or  forgifl  shall  be  taken 
as  a  consideration  for  the  granting  of  such  lease,  and  that 
the  lessee  shall  not  be  made  dispunishable  for  waste  (see  the 
iann  2  Con.  Prec.,  Fart  Y.,  Section  11.,  No.  I.,  clause  D., 
m  naiu^  p.  41,  2nd  edit.)  ;  for  without  these  restrictions,  a 
mortgagor,  by  granting  leases  for  a  long  term  at  a  low  rent^ 
m  consideration  of  a  heavy  fine  or  prenuum,  and  at  the  same 
time  authorizing  the  lessees  to  commit  waste,  might  very 
materially  prejudice  the  mortgagee's  interest,  and  so  reduce 
the  yearly  value  of  the  profits  of  the  property  as  to  afibrd 
means  not  only  inadequate  to  discharge  the  mortgage  debt, 
hat  even  to  keep  down  the  full  amount  of  interest  upon  it. 

Practical  mtggesHons  as  to  the  propriety  of  requiring  mort" 
gagar  to  give  mortgagee  written  notice  previous  to  every 
JetOttg,'] — £i  some  forms,  a  proviso  is  inserted  stipulating 
that  the  terms  of  the  letting  shall  be  conmiunicated  in  writng 
to  the  mortgagee  within  a  certain  number  of  days  after  the 
same  shall  have  been  made ;  but  as  this  might  possibly  raise  a 
question  as  to  the  valid  exercise  of  the  power  if  the  lessee  was 
to  be  put  to  the  proof  of  such  notice,  the  better  plan  appears 
to  be  to  omit  this  latter  proviso,  and  in  lieu  of  it  to  insert  a 
•orenant  firom  the  mortgagor  not  to  exercise  the  power  with-^ 
out  giving  such  notice,  and  at  the  same  time  to  provide  that 
so  lessee  shall  be  in  anywise  prejudiced  thereby :  (see  the 
fiorm  2  Con.  Free,  Fart  Y.,  Section  II.,  No.  I.,  clause  F., 
•R  moiis^  p.  42,  2nd  edit. ;  see  also  1  Hughes  Fract.  Mort., 
p.  142,  in  notis.) 

Where  leasing  power  is  to  be  conferred  upon  the  mortgagee,"] 
— ^If  the  power  of  leasing  is  to  be  given  to  the  mortgagee, 
it  should  be  provided  that,  after  default,  and  so  Ion?  as  the 
mortgage  debt  shall  remain  unpaid,  it  shall  be  lawful  for  the 
mortgagee  to  grant  leases  of  the  mortgaged  premises  not 
exceeding  some  specified  number  of  years,  upon  the  terms 
ther^  specified:  (see  the  form  2  Con.  Free.,  Fart  Y.,  Sec- 
ti(Hi  IL,  No.  L,  clause  C,  in  notis,  p.  40,  2nd  edit. ;  see  also 
1  Hughes  Fract.  Mort.,  clause  7,  p.  145.) 

Semewal  of  teases  for  Uves.'] — In  some  manors  a  tenant- 
rig^t  to  the  renewal  of  leases  exists ;  and  in  others,  although 
no  such  right  can  be  actually  established,  still  it  has  been 
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customary  to  grant  renewed  leases  on  the  dropping  of  anj. 
of  the  lives  upon  the  payment  of  a  fine,  sometimes  arbitrary^ 
at  others,  a  certain  fixed  sum.  Now,  most  mortgagors  who 
are  possessed  of  large  landed  possessions  are  averse  to  their 
tenants,  or  in  feet  any  one  else,  knowing  that  their  property 
is  so  incumbered,  and  as  they  cannot  renew  any  leases  effec- 
tually (unless  under  a  leasing  power  reserved  to  them  by  the 
mortgage  deed)  without  the  mortgagee's  concurrence,  their, 
attemptmg  to  do  so,  in  the  absence  of  such  power,  would  be 
an  act  of  serious  injustice  to  the  tenants,  who,  as  they  never 
require  the  production  of  their  lessor's  title  on  such  occa- 
sions, have  no  direct  means  of  ascertaining  that  he  has  in- 
cumbered the  property,  and  who,  after  having  paid  the  fine, 
and  obtained  their  renewed  leases,  may  still  be  ejected  hj 
the  mortgagee,  and  thus  lose  all  the  benefit  of  such  renewal, 
for  which  they  may  have  paid  many  years'  actual  value  of 
the  property.  In  cases  of  the  above  kind,  and  where  the 
property  is  otherwise  of  ample  value,  it  may  often  be  im- 
portant to  reserve  a  power  to  the  mortga^r  to  renew  such, 
leases  so  long  as  he  shall  continue  in  the  actual  posses- 
sion of  the  mortgaged  premises :  (see  the  form  1  Hughes 
Pract.  Mort.  p.  142,  clause  2.) 

Building  leases,'] — ^Where  the  mortgagor  is  to  have  » 
power  of  granting  building  leases,  the  clause  usually  pro- 
vides, that  it  shsdl  be  la^Sfiil  for  the  mortgagor,  as  well 
before  as  after  default  in  payment,  so  long  as  he  con- 
tinues in  possession  of  the  mortgaged  premises,  to  grant 
building  leases  of  the  same  for  some  stated  period,  uraally 
an  absdute  term  of  ninety-nine  years,  or  for  that  term  deter- 
minable upon  three  lives ;  but  in  order  to  prevent  the  mort- 
gagor from  deteriorating  from  the  yearly  value  by  reseryinjj^ 
a  low  rent  in  consideration  of  a  premium  or  forgift,  it  is 
generally  stipulated  that  the  lessor  shall  not  take  any  such 
premium  or  forgift  for  the  making  of  such  lease,  and  that 
the  lessee  shall  enter  into  a  covenant  to  pay  the  reserved 
rent«,  and  to  keep  and  leave  the  buildings  to  be  erected  on 
the  demised  premises  in  good  and  tenantable  repair,  that 
the  lessees  shall  not  be  made  dispunishable  for  waste,  and 
that  there  shall  be  a  proviso  for  re-entry  for  breach  of  any 
of  the  covenants  in  such  lease  contained :  (see  the  form 
1  Hughes  PVact.  Mort.,  clause  3,  p.  143.) 

Power  to  grant  mining  setts,] — Where  a  mortgagor  is  to 
have  a  power  to  grant  mining  setts,  it  is  usual  to  provide 
that  the  grant  shall  be  subject  to  such  reservations,  powers, 
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d  stipulatioiis  as  are  usual  in  mining  setts  according  to  the 
stem  of  the  country  in  which  the  mortgaged  premises  are 
oated :  (see  the  form  2  Con.  Free.,  Part  II.,  Section  11., 
o.  I.,  clause  E.,  p.  41,  2nd  edit.) 

Power  to  cut  down  timherJ] — ^Where  a  mortgagor  is  em- 
iwered  to  cut  down  timber,  the  power  is  usu^ly  restricted 
•  the  purpose  of  r^airs  upon  the  mortgaged  premises  (see 
le  form  1  Hughes  rract.  Mort.,  p.  144,  clause  5),  and  even 
lis  is  often  confined  to  some  specified  value,  which,  if  the 
lortgagor  exceeds,  such  excess  is  to  be  considered  as  waste : 
lee  the  form  1  Hughes  Fract.  Mort.,  p.  144,  clause  6; 
Con.  Prec,  Part  V.,  Section  II.,  No.  XV.,  clauses  B.  and 
i.,  pp.  115,  116,  in  notis^  2nd  edit.) 

Power  to  appoint  receivers,"] — The  clause  authorizing  the 
ppointment  of  a  receiver  is  seldom  employed  except  in  the 
ise  of  the  mortgage  of  estates  of  large  value.  It  may, 
owever,  be  very  concisely  penned,  simply  setting  forth  that 
le  mortgagee  is  authorized  to  employ  an  agent  or  receiver 
)  act  on  his  behalf  in  the  execution  of  the  trusts  and  powers 
f  the  mortgage,  with  such  salary  or  allowance  as  the  mortg- 
agee may  thmk  proper,  with  a  power  of  revoking  such 
ppointment  whenever  he  may  think  proper  so  to  do :  (see 
le  form  1  Hughes  Pract.  Mort.,  p.  145,  clause  8.) 


IV.   MORTQAOBS  BY   DEMISE. 

How  mortgages  by  demise  are  usually  penned.] — Mortgages 
Y  demise  do  not  usually  contain  any  recitals,  unless  in  those 
ises  where  a  mortgagor  demises  in  exercise  of  a  power  of 
ppointment,  in  wbicn  latter  case  the  deed  creating  the 
ower  is  recited ;  but  in  other  instances  the  testatum  clause 
omediately  follows  the  description  of  the  parties  :  (see  the 
ma  1  Con.  Prec,  Part  V.,  Section  H.,  J^o.  IV.,  clauses 

and  2,  p.  54,  2nd  edit.) 

Operative  words.] — The  usual  operative  words  in  a  mort- 
age by  demise  are  ^^  grant,  bargain,  sell,  and  demise," 
'Inch  assurance,  when  the  terms  ''bargain"  and  ^^sell*' 
re  both  used,  operates  as  a  bargain  and  sale,  thus  vesting 
le  possession  in  the  mortgagee  without  entry  under  the 
tatute  of  Uses  (27  Hen.  8),  and  not  as  a  demise  at  common 
kw ;  the  latter  of  which,  until  the  entry  of  the  grantee, 
asses  no  more  than  an  inieresse  termini  in  the  premises. 
iome  gentlemen  have  indeed  thought  proper  to  exercise  a 
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diHmij  ac  III— III!  Inr.  caawK  wry  tmAj  be  gbco,  i- 
iMmme  Ae  icac  ifjuwui  if  afeae  nAenK  to  nae  a  i«  ; 
andreaila' Aeiaaonancaccapi^iieof  cfleci  aaabar^^Bittd  e 
flife.''  Bi  a  sart^a^e.  tke  r— lidcTiriiin  ftiyigaweil  ia  Ae  ^ 
deed  vase  aeeeawrilT  raise  a  ve.  Mid  ^he  awatgi^cc  ii  ■ 
preaeadj  ia  posKaaoD  tnider  tke  aUtate  without  eatij.         a 

lf}bere  JAe  dtmiae  »  a  fcteycuc  0^  a  ^avcr.]— -Where  the  ^ 
deauteis  aude  in  ezerne  of  a  power  of  appoiataieBt,  tbe  ^ 
ereatioB  of  ^e  power  ob^  to  be  recited  (aee  tbe  fisin  %  u 
Con.  Prec^  Part  V^  Seetuo  IBL,  No.  YX,  daoae  2,  p.  188,  '- 
^ad  edk.X  aad^e  appotnfciit,  in  ^e  opemtrre  potof  tk 
deed,  iboiild  be  expraaed  to  be  made  in  panoanoe  of  sodi 
power :  (kL  ib,  cmafe  4,  p.  189.)  The  recital  may  be 
nserted  in  the  ame  form  as  before  pointed  oat  in  tbe  case 
of  a  coDTeTance  to  a  pnrdiaser  (mtfr,  p.  204),  or  it  may  be 
referred  to  shortl j  in  the  granting  daoae,  to  the  foUofwiog 
eflfect,  Tiz.: 

That  tbe  Mid  (mortgagor)  in  exereiae  of  a  power  limited  to  bin 
\rf  a  eertain  iodentiire  (will  or  other  iBstnuneat  aa  the  eaae  maybe), 
dated,  kt.j  doth  by  thia  pvesent  deed  appoint,  and  by  way  of  fnrtbtf 
e,  doth  by  theae  preaenta  grant,  bargain,  sell,  andd(»ni8e,&c 


Word*  qflimUaiion  annexed  to  demise  not  necessary.'] — ^It  1 

14   not  necessary,   although  the  nsnal   practice,  to  annex  \ 

words  of  limitation  in  the  demise  to  the  party,  which  strictl?  i 

speaking  it  is  more  correct  to  omit  in  tnis  part  of  the  deed,  ^ 

and  to  insert  in  the  habendum,  it  being  the  office  of  tbe  i 

premises  to  name  the  grantee  and  describe  the  parcels,  sod  1 
of  the  habendum  to  limit  his  estate. 

All-estate  clause.'] — Tbe  all-estate  clause  should  be  omitted  ^ 
in  a  mortgage  assurance  by  way  of  demise,  being  inconsistent 
with  the  grant,  which  is  only  of  a  limited  interest,  and  not  of 
the  whole  estate ;  still,  although  incorrect  in  point  of  form, 
it  will  not  substantially  affect  the  assurance,  the  more 
extensive  operation  of  which  may  be  controlled  by  tbe 
habendum. 
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AU-deeds  chmse,'] — The  aU-deeds  clause  ouffht  always  to 
W  inserted  in  a  mortgage  deed  hy  way  of  demise,  be- 
wuae  a  termor,  for  however  long  a  term,  and  in  whatever 
duuracter,  has  no  ri^ht  as  such  to  demand  the  custody  of 
Ae  title  deeds,  whi(£,  properly  speaking,  appertain  to  the 
inhfiritance :  (Harper  t.  Faulder,  4  Mad.  129  ;  Wiseman  ▼• 
Wudami^  1  Tou.  &  Jenr.  117.) 

jReservatian  of  nominal  rent,"] — The  render  of  a  pepper- 
Qom,  or  some  other  kind  of  nominal  rent,  altbouffh  com- 
monly inserted,  is  rather  a  formal  than  an  essential  part  of 
a  mortgage  by  demise,  the  object  of  its  insertion  being  to 
raise  a  use  under  the  statute,  but  the  previous  pocumary 
oonsideration  set  forth  upon  the  face  of  the  deed  is  amply 
sufficient  for  this  purpose. 

Habendum.'] — The  habendum  clause  limits  the  property 
to  the  grantee,  his  executors,  administrators,  and  assigns, 
hr  the  term  thereby  demised,  and  generally  adds  that  his 
estate  shall  be  without  impeachment  of  waste.  A  nominal 
rent,  as  a  pepper-corn,  or  the  like,  is  often  reserved. 

Proviso  for  redemption,'] — The  proviso  for  redemption  in 
a  mortgage  by  demise  usually  provides  that  upon  payment 
of  the  principal  moneys  and  mterest  thereby  reserved  on  a 
certain  day  therein  mentioned  the  term  shall  cease ;  so  that, 
if  the  condition  be  performed,  the  mortgagor  will  be  in 
possession  of  his  former  estate,  without  the  necessity  of 
any  reconveyance  or  surrender  of  the  term. 

Operation  of  the  statute  8^9  Vict,  c,  112,  upon  satisfied 
term.] — It  seems  also,  since  the  statute  8  &  9  Vict.  c.  112 
declares  that  any  satisfied  term  shall  cease,  that  a  receipt 
from  a  mortgagee,  acknowledging  satisfaction  of  the  mort- 
gage debt,  where  a  mortgage  has  been  effected  by  way  of 
demise  or  underlease,  will  operate  as  a  cesser  of  the  term, 
and  that  there  will  consequently  be  no  necessity  for  cither  a 
surrender  or  assignment  of  the  mortgaged  premises  to  re- 
invest the  mortgagor  or  other  owner  of  the  reversion,  not- 
withstanding the  estate  of  the  mortgagor  has  become  abso- 
lute in  consequence  of  the  mortgagor's  default  in  payment 
of  the  principal  and  interest  on  the  day  appointed. 

Power  of  sale, "^ — A  power  of  sale,  similar  to  such  power 
in  a  mortgage  m  fee,  may  be  inserted  in  a  mortgage  by 
demise,  with  this  simple  difference,  that  in  the  latter  case, 
[p.  C]  2  I 
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the  power  ought  lo  be  restricted  to  be  exercised  by  the 
mortgagee  or  his  personal  representatives  onlj,  and  to  the 
term  for  which  the  premises  are  demised. 

Usual  eoverumts  in  a  mortage  by  demise.'] — ^The  usual 
covenants  are  for  payment  of  principal  moneys  and  interest ; 
that  the  mortgagor  has  good  right  to  demise;  for  qniet 
enjoyment,  freedom  from  incumbrances,  and  for  further 
assurance.  Other  covenants  and  special  stipulations,  powers 
and  provisoes,  may  be  annexed  to  mortgages  of  the  above 
kind,  in  the  same  manner  as  in  mortgages  in  fee  simple. 


V.   MOBTGAGES   OF   ElfTAILED   PbOPERTY. 

Entailed  property  not  a  marketable  mortgage  security.'}— 
Entailed  property  cannot,  so  long  as  the  entail  remains 
unbarred,  be  considered  a  marketable  mortgage  security; 
unless  such  a  mode  of  assurance  be  authorized  by  some 
power  in  the  settlement  by  which  the  estates  tail  were 
originally  created.  Still,  if  there  be  no  protector  to  the 
settlement,  or  being  such,  if  his  consent  can  be  obtained, 
the  tenant  in  tail  may  then  bar  his  own  estate  tail,  and  all 
remainders  expectant  thereon,  and  thus  create  an  absolute 
estate  in  fee  simple ;  but  should  there  be  a  protector  to  the 
settlement,  and  he  refuses  to  consent,  the  tenant  in  tail  can 
only  bar  his  own  estate » tail,  and  thereby  create  a  base  fee 
determinable  upon  failure  of  his  own  issue,  with  power  at 
any  future  time,  in  case  there  should  cease  to  be  a  protector, 
to  convert  such  base  fee  into  a  fee  simple  absolute. 

Proper  course  to  adopt  for  effecting  mortgages  of  entailed 
property. ']'^When  entailed  property  is  designed  to  be 
mortgaged,  and  the  tenant  in  tail  has  the  absolute  power  to 
bar  the  entail,  or  can  obtain  the  consent  of  the  protector 
for  that  purpose,  the  best  course  is  to  bar  the  entail  by  a 
separate  deed,  in  the  same  way  as  upon  a  purchase  (as 
to  which  see  sup.  p.  225,  et  seq.),  and  having  acquired  an 
absolute  estate  in  fee  simple,  to  execute  a  mortgage  assur- 
ance of  that  estate  in  the  same  manner  as  of  any  other  fee 
simple  estate. 

Disentailing  assurance  and  mortgage  may  both  be  con- 
tained in  same  instrument.'} — If  the  parties  really  desire  it, 
the  disentailing  assurance  may  form  part  of  the  mortgage 
deed,  so  that  both  assurances  may  be  contained  in  the  same 
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•^ment ;  but  it  is,  for  the  reasons  suggested  in  a  former 
t  of  the  present  work  (ante^  p.  255),  a  far  better  plan  to 
e  the  two  distinct  instruments  of  assurance. 

^efi  a  tenant  in  tail  is  unable  to  procure  the  protector's 
^ent] — When  a  tenant  in  tail  desirous  of  mortgaging  is 
•ble  to  obtain  the  protector^s  consent  to  the  assurance, 
best  security  the  former  can  offer  under  these  circum- 
ices  is  a  conveyance  of  his  base  fee,  accompanied  with  a 
enant  to  perfect  the  title  at  some  future  period,  to 
ch  may  be  added  a  policy  of  assurance  upon  the  life 
;he  tenant  in  tail,  which  should  be  assigned  by  way  of 
ftteral  security :  (see  the  form  1  Hughes  Pract.  Mort., 
N^o.  VI.,  p.  184.) 

ourse  to  adopt  where  entail  in  equity  of  redemption  is  not 
pted  to  be  barred^ — It  sometimes  happens,  where  a 
tgage  is  to  be  eflected  of  entailed  property,  that  it  is 
rable  the  eouity  of  redemption  should  still  remain  subject 
he  entail.  When  this  occurs,  the  proper  course  will  be 
Linit  the  estate  for  a  long  term  of  years,  by  which  means 
entail  will  only  be  barred  so  far  as  the  mortgage  extends, 
Ist  the  equity  of  redemption  will  remain  in  the  same 
ht  as  it  stood  in  previously  (stat.  3  &  4  Will.  4,  c.  74, 
1),  and  upon  the  mortgage  being  satisfied,  the  term  will 
!e  under  me  provisions  of  the  act  (8  &  9  Vict.  112),  as 
rhich  see  ante,  p.  361.) 

Mortgage  in  fee  an  effectual  bar  of  entail  in  equity  ofre^ 
iption."] — But  where  the  mortgage  is  in  fee,  it  will  be  an 
ctual  bar  to  the  entail  in  the  equity  of  redemption,  not- 
hstanding  it  should  be  declared  in  express  terms,  that 
assurance  is  to  operate  as  a  mortgage  only,  and  that  the 
itations  contained  in  the  settlement  creating  the  entail 
fer  as  the  equity  of  redemption  is  concerned,  are  to 
lain  as  before ;  for  the  21st  section  of  the  Fine  and 
Bovery  Act  (3  &  4  Will.  4,  c.  74),  expressly  enacts 
bat  if  a  tenant  in  tail  of  lands  shall  make  a  disposition 
the  same  under  this  act  by  way  of  mortgage,  or  for 
r  other  limited  purpose,  then  and  in  such  case  such  dis- 
lition  shall,  to  the  extent  of  the  estate  thereby  created,  be 
absolute  bar  in  equity  as  well  as  at  law,  to  all  persons 
dnst  whom  such  disposition  is  by  this  act  authorized  to 
made,  notwithstanding  any  intention  to  the  contrary  may 
expressed  or  implied  in  the  deed  by  which  the  disposition 
y  be  effected."  There  is  good  reason,  however,  to  contend 
2  I  2 
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lint  if  the  mortgase  mwii  iiii  i  is  dedared  to  be  Toid  «  K 
perlbrmaiice  of^e  cooftkn,  siidt  polbnMMse  worid  ^i 
ivfltore  the  original  ertate,  and  thDs  lerive  tiie  entail;  ai 
it  has  therefore  been  si^i^ested,  that  if  a  mcvtgage  is  oh  ^i 
tended  to  operate  as  a  disentailing  aasnraneeY  the  pitmn  ^ 
fyr  redemption  dioold  direct  a  reoonTeyapoe,  instead  of  ^ 
pnmding  that  the  deed  shall  beoome  Toid  on  petftm- 
anoe  of  the  condition. 

TL  MOBTGAGB  OF  AS  EqURT  OF  RKDKHPnOS. 

GemeraljmieiiealsMggeftiom.'] — WheneTer  an  eqmtjof  le-  : 
demption  18  mortgaged,  the  scdicitor  of  the  second  mcH-^agee  ~- 
shoold  take  care  to  ascertain  that  the  original  mortage  as- 
sarance  is  not  made  to  coyer  farther  advances.  The  most  nt- 
is&ctorj  way  of  discoTering  this  would  be  by  an  inspectioa  | 
of  the  mortgage  deed  itself.  Bat  if  the  first  mortgagee,  upon  ', 
being  qaestioned,  was  to  reply  that  the  first"  mortgage  did  ; 
not  extend  to  fiitnre  advances,  or  was  to  say  that  a  lesser 
sum  was  dae  thereupon  than  was  actoally  the  fact,  he  would 
be  boand  by  his  statement ;  and  this,  up<m  the  long  estab* 
lished  principle  of  equity,  that  if  a  man,  hj^  the  sappression 
of  truth,  which  he  was  bound  to  communicate,  or  by  die 
wilful  suggestion  of  a  falsehood,  be  the  cause  of  a  {Hrejudioe 
to  another  who  had  a  right  to  a  full  and  correct  represen- 
tation of  the  fact,  such  a  fraudulent  course  of  proceeding 
shaJLpostpone  his  claim  to  that  of  the  person  whose  con- 
fidence was  abused  by  his  misrepresentation:  (jPox  t. 
Macreth,  2  Bro.  C.  C.  240;  1  Fonb.  Tr.  Eq.  146  n.  a.) 
Keitber  will  it  be  sufficient  for  a  second  mortgagee  to  rest 
satisfied  even  when  he  has  discovered  what  is  die  amount  of 
the  sum  actually  secured  by  the  prior  mortgage.  It  will  be 
requisite  for  him  also  to  find  out  whether  the  mortgagor 
may  not  have  mortgaged  some  other  property  to  the  first 
mortgagee,  which  may  be  still  subsisting ;  for  if  such  be 
the  case,  the  mortgagor  will  not  be  allowed  to  redeem  the 
one  without  the  other,  a  rule  equally  binding  upon  a  sub- 
sequent mortgagee,  as  upon  the  mortgagor  himself.  Neither 
will  the  circumstance  that  the  one  mortise  is  of  real,  and 
the  other  of  personal  property  in  the  sbghtest  degree  vary 
this  rule :  (Shuttletvorth  v.  Laycock^  1  Vem.  245 ;  Willie  v. 
Lhyd,  2  Eden,  78.) 

Advantages  of  making  first  mortgagee  a  party, "] — ^It  will 
be  advisable,  whenever  it  can  be  so  arranged,  to  make  the 
first  mortgagee  a  party  to  the  second  mortgage,  and  to 
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prevail  upon  him  if  possible  to  enter  into  a  covenant  to 
deliver  over  the  title  deeds  to  the  second  mortgagee,  in 
case  the  prior  mortgage  should  be  paid  off*.  It  will  also 
liave  this  additional  advantage,  that  it  will  give  the  first 
mortgagee  express  notice  of  the  whole  nature  of  the 
transaction,  and  dispense  with  any  other  notice  being  given 
him. 

Practical  directions  for  preparing  the  mortgage  of  an  equity 
of  redemption,'] — ^The  mortgage  deed  of  an  equity  of  redemp- 
tion should  always  recite  the  first  mortgage,  the  amount  of 
principal  and  interest  thereby  secured,  as  also  how  much 
thereof  is  then  owing  upon  the  mortgage  security,  and  that 
the  advance  thereby  made,  and  security  thereby  intended  to 
be  given,  is  to  be  subject  to  the  pre-existing  mortgage ;  the 
property  should  be  then  conveyed  to  the  second  mortgagee, 
with  proviso  for  redemption,  power  of  sale,  and  all  other 
OBoal  mortgage  covenants,  but  all  subject  and  without  pre- 
judice to  the  prior  mortgage  security ;  and  in  addition  to  the 
o&er  usual  covenants,  the  mortgagor  should  also  covenant 
that  in  case  the  pre-existing  mortgage  shall  at  any  future 
time  be  paid  off,  the  title  deeds  shall  be  delivered  to  the 
second  mortgagee :  (see  the  form  2  Con.  Prec,  Part  V., 
Section  n.,  No.  XVIL,  pp.  121,  127,  2nd  edit.) 

Where  first  mortgagee  is  made  a  concurring  party.'] — If 
the  first  mortgagee  is  a  concurring  party,  he  should  be  the 
last  party  named,  and  he  should  neither  convey  nor  confirm, 
or  in  fact  concur  in  any  other  manner  in  the  assurance, 
except  that  where  he  is  to  covenant  to  produce  the  title 
deeds,  he  should  enter  into  such  covenant  accordingly ;  the 
proper  place  for  inserting  which  is  at  the  very  end  of  the 
deed  after  the  covenants  from  the  second  mortgagee,  that 
the  mortgagor  shall  enjoy  until  default,  and  not  to  exercise 
power  of  sale  without  giving  the  latter  due  notice  thereof : 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  II.,  No.  XVII., 
clauses  A.  and  B.  in  notis,  pp.  125,  126,  2nd  edit.) 

Where  original  mortgagee  is  not  a  party,  second  mortgagee 
ihouldgive  him  immediate  notice.] — If  the  first  mortgagee  is 
not  made  a  party,  the  second  mortgagee  should  imme- 
diately upon  completing  the  mortgage  give  the  former  due 
notice  thereof:  (see  the  form  2  Con.  Prec,  Part  V.,  Sec- 
tion XII.,  No.  XIIL,  p.  440,  2nd  edit.),  otherwise  the  first 
mortgagee,  that  is,  supposing  him  to  have  the  legal  estate, 
would  be  enabled,  in  the  absence  of  any  such  notice,  to  tack 
2i  3 
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any  subsequent  advance  he  might  make  to  his  original 
mortgage  security,  which  would  overreach  the  intermediate 
mortgage,  of  which  the  prior  mortgagee  had  no  notice  it 
the  time  he  made  such  further  ^vance:  {Wrightson 
V.  HMton,  2  Eq.  Cas.  Abr.  609,  pi.  7.)  But  the  first 
mortgagor  will  not  be  entitled  to  this  preference,  unless 
he  has  also  the  legtd  estate  in  him;  for  if  it  be  oat- 
standing  in  a  third  party,  then  both  the  equities  will  be 
equal,  so  that  it  is  omy  throwing  the  legal  estate  into  the 
scale,  that  the  first  mortgagor's  advance  would  be  entitled 
to  a  priority :  (Brace  v.  Duchess  of  Marlborough^  2  P. 
Wms.  494.) 

Mortgagor  should  give  immediate  notice  of  second  mortgage 
to  prior  mor^agee,"] — ^The  mortgagor  should  also  give  im- 
mediate notice  of  the  mortgage  to  the  prior  mortgagee, 
otherwise  he  will  risk  losing  his  right  of  redemption :  (stat  4, 
Will.  &  M.  c.  160.)  The  best  mode  of  giving  such  notice  is 
to  forward  the  prior  mortgagee  an  attest^  copy  of  the 
second  mortgage  deed. 

Distinction  between  an  equity  of  redemption  and  a  legd 
reversion  expectant  on  a  mortgage  term,"] — ^It  may  not  be 
improper  in  this  place  to  remark,  that  there  is  a  dis- 
tinction between  an  equity  of  redemption,  and  a  legal 
Teversion  expectant  on  a  mortgage  term ;  the  former  being 
equitable,  the  latter  legal  assets,  so  that  a  mortgage  in  fee, 
although  expectant  on  a  lon^  term  of  years,  will  take 
precedence  of  mere  equitable  mcumbrances ;  hence,  when- 
ever the  first  mortgage  is  only  for  a  term,  the  solicitor  for 
the  second  mortgagee  should  always  insist  upon  having  a 
conveyance  of  the  legal  reversion  expectant  thereon ;  still, 
this  will  not  prevent  the  mortgagee  of  the  term  from  tack- 
ing any  future  advances  where  he  has  no  notice  of  the 
second  mortgage ;  it  will,  therefore,  be  quite  as  necessary 
for  the  mortgagee  of  the  legal  reversion  to  give  the  prior 
mortgagee  notice  of  his  mortgage,  in  a  case  like  the  present 
one,  as  in  the  case  of  a  mortgage  of  the  simple  equity  of 
redemption :  {Brace  v.  Duchess  of  Marlborough^  <*<?•) 
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CHAPTER  m. 

8TGAGES  OF  CONTINGENT,  EXECUTORY,  AND  REVER- 
ONARY  ESTATES  AND  INTERESTS  ;  ESTATES  FOR 
[FE  ;  TERMS  OF  YEARS  ;  AND  OTHER  UNCERTAIN 
fTERESTS. 


mortoaobs  of  comtlnobnt,  exboutobt,  and  reversioirart 
Estates  and  Intbrbsts. 

ifobtoaoes  of  estatbs  fob  lifb. 

Estates  pur  autrb  yib,  for  tbars  dbtbrminablb  on 

LXVBS,  AND  fob  TERMS  OF  YbABS  ABSOLUTE. 

Mortgage  of  an  estate  pur  autre  vie. 

Mortgages  of  estates  for  yean  absolute,  and  for  terms  of  years 
detcunninable  on  lives. 


I.  Mortgages  of  Contingent,  Execotort  and 
Rbversionart  Estates  and  Interests. 

Contingent  estates  do  not  afford  a  marketable  title,'] — ^We 
e  already  noticed  (ante^  p.  72),  that  contingent  and  execu- 
r  estates  do  not  anord  a  marketable  title ;  and  that  even 
sther  they  will  confer  a  safe  holding  title  or  otherwise  will 
irely  depend  upon  the  individual  circumstances  of  each 
dcular  case.  K  the  contingency  upon  which  the  estate  is 
letermine  is  an  event  likely  to  happen ;  as  in  the  case  of  a 
ise  in  fee,  subject  to  a  limitation  over  by  way  of  executory 
Lse  on  the  decease  of  the  devisee  without  leaving  issue  at 
time  of  his  or  her  decease,  and  such  devisee  has  no  issue, 
he  probability  of  ever  having  any,  this,  although  nominally 


368  PBA.CI1CE  OF  CONYETANCINa.        [bOOK  U. 

a  fee  simple  estate,  is  in  reality  no  better  than  a  mere  life 
estate,  and  probably  a  very  uncertain  one ;  whilst  if  he  has 
issue,  the  test,  as  to  its  safety  as  a  holding  title  will  depend 
upon  the  probability  of  such  issue  surviving  their  ancestor.  In 
either  case,  however,  if  the  prof)erty  is  of  adequate  value,  it 
may  be  rendered  an  available  mortgage  security,  in  the  first 
place  by  effecting  an  assurance  in  the  amount  of  mortgi^ 
money,  upon  the  life  of  the  devisee  of  the  contingent  estate, 
and  in  the  other  by  effecting  a  like  assurance  upon  the  life 
of  any  one  of  the  issue  ;  for  if  any  one  of  the  latter  should 
survive  the  ancestor,  then  his  contingent  fee  simple  estate 
would  become  absolute,  and  the  mortgagee  would  thus 
acquire  a  perfect  title  to  the  premises. 

When  mortgagee  may  safely  rely  on  a  mere  covenant  to 
assure  lives,"] — in  those  cases,  indeed,  where  the  proposed 
mortgagor  has  many  children  or  other  numerous  issue,  a 
mortgagee  may  often  safely  rest  satisfied  with  a  covenant 
from  the  former  to  effect  an  assurance  upon  the  Uvea  of  some 
one  of  his  issue  at  the  mortgagee's  request,  with  power  for  the 
latter  to  do  so  in  case  of  default,  and  to  charge  the  expenses 
by  way  of  further  charge  upon  the  mortgaged  premises. 

As  to  estates  in  remainder  or  reversion.] — Estates  in  re- 
mainder or  reversion  form  a  very  indifferent  mortgage 
security,  as  they  neither  yield  an  immediate  right  to  the 
possession,  or  afford  an  existing  fund  for  discharging  either 
principal  or  interest ;  added  to  which  the  mortgagee,  having 
no  right  to  the  custody  of  the  title  deeds,  is  liable  to  take 
subject  to  incumbrances  he  may  be  altogether  ignorant  of: 
still,  if  a  mortgagee  is  content  to  advance  his  money  upon  a 
security  of  this  nature,  he  has  a  perfect  legal  right  to  do  so. 

How  mortgage  of  a  reversionary  estate  should  be  made,] — 
The  proper  mode  of  assurance  for  effecting  a  mortgage  of 
an  estate  in  remainder  or  reversion,  is  by  a  deed  of  release, 
which  was  indeed  the  proper  mode  of  conveyance  even  before 
the  lease  for  a  year  was  dispensed  with  by  the  recent  act 
(4  Vict.  c.  21);  for  such  lease  for  a  year,  which  preceded 
the  deed  of  release,  purporting  to  confer  the  actual  posses* 
sion,  was  clearly  inconsistent  with  the  conveyance  of  an 
estate  in  remainder  or  reversion. 

Suggestions  as  to  framing  mortgages .  of  reversionary 
interests,]— In  mortgages  of  reversionary  interests,  although 
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it  18  a  oommon  practice  to  insert  a  power  of  sale,  still,  as  pro- 
perty of  this  kind  is  not  very  saleable,  it  is  often  arranged 
tiiat  the  time  of  previous  notice  to  the  mortgagor  shall  be 
extended  beyond  the  usual  limit  required  m  mortgages 
of  estates  in  possession.  Sometimes,  also,  it  is  proyided 
that  the  mortgagee  will  not  call  in  his  money  until  some 
fixed  time,  provided  the  mortgagor  in  the  interim  pays  the 
interest  regularly  at  certain  stated  periods;  an  arrange- 
ment which,  whilst  it  protects  the  mortgagee  so  long  as  nii 
interest  is  punctually  discharged,  protects  also  the  mort- 
gagor from  the  heavy  loss  he  might  otherwise  incur  by  a 
prematnre  sale  of  the  property,  before  it  either  falls  into 
possession,  or  is  enhanced  in  value  by  the  effluxion  of  time 
rendering  the  prospect  of  such  possession  more  immediate : 
(see  the  form  1  Huges  Fract.  Mort.,  F.  No.  L,  228.) 

Reversionary  interests  often  included  with  other  property  to 
make  up  value  of  mortage  «ccttn/y.] —Reversionary  estates, 
although  considered  as  an  inadequate  security,  are  often 
mduded  with  estates  in  possession  in  the  same  mortsase 
assurance  for  the  purpose  of  stren^hening  the  whole 
security  in  those  cases  where  a  considerable  advance  has 
been  niiade  in  proportion  to  the  value  of  the  other  portions 
of  the  property.  Whenever  this  occurs,  it  should  always 
be  provided  in  the  power  of  sale,  that  the  property  m 
possession  shall  be  first  sold  for  the  purpose  of  satisfying  the 
mortgage,  before  any  portion  of  the  reversionary  property 
shall  be  applied  to  that  purpose :  (see  a  form  that  may  be 
adapted  for  this  purpose,  2  Con.  Prec,  Part  V.,  Sec- 
tion Vn.,  No.  n.,  clause  16,  p.  314,  2nd  edit.) 

As  to  contingent,  executory,  and  reversionary  inierests^^^ 
Contingent,  executory,  and  reversionary  interests  afiord 
even  a  worse  mortgage  security  than  the  reversionary 
estates  we  have  just  before  been  treating  of,  as  from  their 
contingent  nature,  they  may,  instead  of  becoming  vested 
interests,  fitil  of  effect  altogether.  Upon  the  probability  of 
the  happening  of  the  contingency  upon  which  the  estate  is 
to  become  vested,  the  safety  of  the  security  must  therefore 
depend.  The  chance  of  its  vesting  may  be  a  very  remote 
one ;  as  depending  on  failure  of  issue  of  a  person  in  his  life- 
time, who  may  be  advanced  in  years,  and  have  one  or  more 
children  or  other  issue,  or  such  chance  may  be  beyond  the  hope 
of  possibility,  as  where  such  issue  are  numerous,  with  every 
probability  of  an  increase ;  or  on  the  other  hand,  the  con« 
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tingent  estate  maj  be  to  all  intents  and  purposes  equal  to  a  j^ 
Tested  estate  in  remainder ;  as  where  it  is  limited  to  take  ^^ 
efiect  <Hi  failore  of  iasoe  of  a  childless  old  woman,  who  hai  ]y 
kog  passed  the  age  of  child-bearing.  - 

'ii 

Where  the  Umniaikm  over  depends  tpom  the  happening  qf  |s: 
too  contingeni  events.'] — Sometmies  the  limitation  over,  bj   \ 
way  of  execatory  demise,  is  made  to  depend  upon  the  ex-    :>• 
ecatorj  devisee  being  living  at  the  time  of  the  decease  of   >^ 
the  first  taker  without  issue.     In  tiiis  case,  the  vesting  of    ^ 
his  estate  will  depend  upon  the  happening  of  two  contin-    ,> 
gencies ;  first,  the  death  of  the  first  taker  without  issue,  and    ij 
secondly,  the  executory  devisee  bdng  living  at  that  time.    ^ 
To  guud  against  the  latter  consequences,  the  best  plan  is    h 
to  effect  a  policy  of  assurance  upon  the  life  of  the  execatory     ^ 
devisee,  which  mast  be  assigned  to  the  mortgagee  by  the 
same  deed  by  which  the  mortgaged  property  is  conveyed  to 
him,  and  the  mortgagor  must  covenant  to  keep  up  the    \^ 
policy,  with  power  for  mortgagee  to  renew  and  keep  up 
the  same  in  case  of  mortgagor's  defiiult,  accompanied  by  a 
stipulation  that  all  costs  thereby  incurred  shall  become  a 
further  charge  upon  the  mortg^ed  premises :  (see  the  form 
1  Hughes  Pract.  Mort.,  Free  F.,  No.  IIL,  p.  236.)    The    ] 
mortgagor  should  be  authorized  to  effect  or  renew  the  policy,    | 
either  in  the  same,  or  in  such  other  assurance  office  as  he  may    j 
think  proper,  in  order  to  goard  against  the  consequences  of 
the  policy  having  been  allowed  to  drop  for  want  of  being 
renewed  in  proper  time,  and  the  office  refusing  to  renew 
again  upon  the  original  terms,   or  perhaps  to  renew  the 
policy  at  all,  if  the  life  has  become  an  imhealthy  one; 
whereas,  provided  a  sufficient  amount  of  premium  be  paid, 
there  are  several  responsible  offices  that  wiU  undertake  to 
assure  even  unhealthy  lives.     It  should  also  be  provided 
that  it  shall  be  optional  with  the  mortgagee  to  effect  or 
renew  such  policy  or  not,  as  he  may  think  proper,  to  prevent 
the  possibility  of  the  mortgagor  setting  up   any  claims 
against  him  for  allowing  the  policy  to  expire,  or  neglecting 
to  renew  the  same :  (see  the  form  2  Con.  Free.,  Part  V., 
Section  IIL,  No.  II.,  clause  F.,  p.  169  t«  notis,  2nd  edit.) 

II.  Mortgages  of  Estates  fob  Life. 

An  estate  for  life,  although  larger  in  the  eye  of  the  law 
than  an  estate  for  years,  for  however  long  a  term,  affords  in 
reality  a  much  smaller  mortgage  security,  from  the  certaintj 
of  the  duration  of  the  term,  and  the  absolute  uncertainty  w 
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the  duration  of  human  life,  so  that,  if  the  term  of  years  is  of 
any  considerable  length,  as  ninety-nine  years  for  instance, 
it  is  sure  to  endure  for  a  longer  period  of  time  than  an 
estate  determinable  on  the  death  of .  ninety-nine  lives,  or 
even  of  double  that  number,  proyided  all  of  them  were  in 
existence  at  the  time  of  creatmg  the  estate.  It  is,  indeed, 
a  singular  anomaly  in  the  law,  that  a  life  estate  is  theoreti- 
cally treated  as  a  larger  interest  than  a  term  of  1000  years ; 
whilst^  for  most  practical  purposes,  as  in  the  act  of  rarlia- 
ment  authorizing  tenants  in  tail  to  grant  leases  (32  Hen.  8, 
c  28),  three  liyes  are  only  considered  as  equivalent  to  a  term 
of  twenty-one  years.  Under  any  circumstances,  indeed,  the 
existence  of  human  life  is  altogether  so  uncertain,  that  no 
reasonable  amount  of  interest  reseryed  can  oflen  compensate 
a  mortgagee  for  the  risk  he  incurs  by  advancing  money 
QQ  property  depending  upon  so  precarious  a  tenure.  Still, 
fi»r  all  this,  an  estate  for  life  producing  a  good  annual 
lental,  may  often,  with  the  addition  of  a  policy  of  assurance 
upon  the  hfe  of  the  tenant  for  life  assigned  by  way  of  col- 
lateral security,  be  rendered  a  safe  investment :  (see  the 
form  2  Con.  Free,  Part  V.,  Section  III.,  No.  IV.,  p.  177, 
2iid  edit.) 

How  the  estate  should  he  limited  to  the  mortgagee.'] — As  a 
tenant  for  life  can  only  grant  an  estate  commensurate  with 
Ids  own  interest  in  the  premises,  the  grantee  of  such 
interest  will  become  tenant  pur  autre  vie,  his  estate  being 
determinable  with  the  life  of  the  grantor.  The  property, 
therefore,  should  be  limited  to  the  mortgagee  during  the 
life  of  the  mortgagor,  subject  to  redemption  at  the  time 
mentioned  in  the 'mortgage  deed.  A  policy  of  assurance 
must  of  course  form  part  of  the  security,  and  be  assigned  by 
the  mortgage  deed,  which  must  contain  a  covenant  to  keep 
up  the  policy,  in  the  way  we  have  pointed  out  in  the  pre- 
vious section  :  (ante,  p.  368.)  The  deed  should  also  contain 
the  usual  powers  of  sale  and  mortgage  covenants :  (as  to 
which  see  ante,  ^,  348,  350.) 

Where  the  mortgage  debt  is  to  he  paid  offhy  instalments.'] — 
I   It  sometimes  happens  that  a  small  sum  onlj  is  raised  by  way 

of  mortgage  secured  upon  property  producmg  a  large  rental, 
I   and  it  is  provided  that  the  mortgage  debt  shall  be  paid  off 

by  instalments,  either  yearly,  halt-yearly,  or  at  some  other 
I  stated  periods,  and  that  so  long  as  such  instalments  are  duly 
f   paid,  the  mortgagee  will  neither  exercise  the  power  of  sale, 

or  foreclose  the  equity  of  redemption  of  the  mortgaged 
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opoB  fires  are  of  tiio  kinds: 
detemiiiable  upon  lives,  and  estates  fiv  Tenn  detenimble 
upon  fivesw  Tke  former  of  tliese  is  tenned  an  estate /sr 
oatfre  tie,  wU^  estate  sometimes  poasesses  the  ^oafities  of 
reaL  somedaMS  of  personal  estate,  depending  entnch'  iqMO 
the  mode  bj  wbidi  the  property  is  limited ;  if  limited  to  tiie 
gnmtee  and  his  heirs,  it  will  pass  a  firediold  rateresti  iHikh 
win  descend  npon  Ids  heir;  if  limited  to  the  grantee,  bis 
executors  and  administratOTa,  or  no  words  of  limitatioii  are 
annexed  to  the  grant,  it  will  pass  a  mere  chattel  interert  li'ii 
that  will  be  transmissible  to  his  personal  rqiresentatifeB:  ^ 
(29Car.  2,c.3,  8.12;  14Geo.2,c.2;22t>2c:yy.lFafen0ora,  !^ 
TVes.  425.)  :\ 

EtiaieM  far  yean  determinable  on  lives.'] — Elstates  for  t  )|| 

term  of  years  (^terminable  npon  lives  can  pass  no  more  than  i^ 

a  chattel  interest,  and  therefore,  if  such  an  estate  were  to  be  %■ 

granted  to  a  partj  and  his  heirs,  it  wonld  be  inconsiefeent  ^ 

with  the  nature  of  the  estate,  which,  notwithstanding  it  ifl  )i\ 

limited  to  the  heirs,  would  nevertheless  be  transmissiDle  to  |^ 

the  personal  representatives.  % 

A*  to  right  o/ renewal  of  lease  for  lives^ — ^In  some  leases    ]^ 
for  lives,  or  for  years  determinable  on  lives,  there  is  a  pe^    jt| 
petual,  or  tenant-right  of  renewal ;  in  others,  the  right  d    '\ 
renewal  rests  only  on  a  covenant  to  grant  a  fresh  lease  on    i^ 
the  dropping  of  any  of  the  lives  upon  payment  of  a  certain    \ 
sum  by  way  of  fine,  but  which  does  not  contemplate  fature     ( 
renewals;  whilst  in   others,   although  the  tenant  right  of 
renewal  is  not  absolute,  it  has  been  so  long  customary  to 
grant  such  renewals,  that  there  is  no  reasonable  ground  to 
apprehend  but  that  such  renewals  may  always  be  obtained 
upon  the  usual  and  accustomed  terms.    The  eligibilitj  of 
property  of  this  nature  for  a  mortgage  security  inll  there- 
fore depend  in  some  measure  upon  the  right  of  renewal,  and 
how  far  such  right  can  be  secured ;  and  where  no  audi  right 
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^sts,  upon  the  number,  age,  and  health  of  the  lives  upon 
^^ch  the  lease  is  determinable.  If  there  is  no  perpetual 
^t  of  renewal,  the  lives  of  at  least  one  of  the  persons  upon 
^Om  the  lease  is  determinable  should  be  assured,  and  the 
Ucy  assigned  to  the  mortgagee  (see  the  form  2  Con.  Free., 
Ji;  v..  Section  III.,  No.  II.,  clauses  A.,  B.,  C,  E.,  and  F., 
*  165, 166, 169, 2nd  edit. ;  ib.  No.  III.,  clauses  5, 8,' and  9, 
.  174,  175)  ;  and  even  where  there  is  a  perpetual  right  of 
lewal,  one  of  the  lives  should  be  assured,  if  not  to  the 
lount  of  the  mortgage  debt,  at  any  rate  to  an  amount 
ficient  to  cover  the  fine  and  expenses  incidental  to  the 
lewal  of  the  lease. 

DiModvantages  incidental  to  mortgt^es  of  estates  determinable 
m  2i'i7tf«.]— One  great  disadvantage  incidental  to  estates 
ttrminame  upon  lives  is,  that  the  parties  upon  whose 
iease  the  estate  determines  ofVen  settle  in  distant  places 
road,  so  that  it  is  often  difficult,  and  sometimes  imprac- 
ftble,  to  ascertain  whether  they  be  really  living  or  dead, 
1  if  unheard  of  for  seven  years  they  will  then  be  presumed 
dead:  (stat.  19  Car.  2,  c.  6,  s.  2;  Doe  ex  dem.  UoydY, 
ofttA,  4  B.  &  Aid.  443 ;  Doe  dem,  Jesson  v.  Jesson^  6  East, 
,)  Still,  for  all  this, 'if  it  should  afterwards  appear  that 
)/  are  really  alive,  the  parties  deprived  of  their  estates  by 
i8on  of  such  presumed  death  will  be  entitled  to  recover 
session  of  the  property  and  damages  for  the  profits  during 
the  time  they  were  so  dispossessed :  (sect.  5.)  Another 
advantage  attending  property  of  the  above  kind  is,  that 
on  any  of  the  lives  going  abroad  into  distant  foreign 
antries,  or  unhealthv  climates,  a  policy  of  assurance 
ected  on  their  lives  will  thereby  become  forfeited ;  to  ^ard 
ainst  which,  a  mortgagor,  m  addition  to  the  ordinary 
urtgage  covenants,  is  frequently  required  to  enter  into  a 
Msial  covenant  that  the  party  whose  life  is  so  assured  shall 
t  do  any  act  whereby  the  policy  may  become  vacated  or 
syudiced  (see  the  form  1  Hughes  Fract.  Mort.,  Free.  G., 
).  VI.,  clause  13;  2  Con.  Free,  Fart  V.,  Sect.  III.,  No.  IV., 
ioae  14,  p.  181,  2nd  edit.),  and  also  that  the  party  whose 
)  is  or  is  to  be  assured,  will,  whenever  thereunto  requested 
the  mortgagee,  attend  at  the  assurance  office,  and  give 
3I1  information  respecting  his  age,  health,  or  otherwise,  as 
ij  be  requisite  to  obtain  an  assurance  upon  his  life :  (see 
)  form  id.  ib.  clause  13.) 

AMwrance  offices  inclined  to  act  more  liberally  now  than  in 
mer  times.'] — It  may  be  proper,  however,  to  remark,  that 
[p.  C]  2  K 
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insurance  offices  at  the  present  day  are  indiiied  to  act  fiv  ji 

more  liberally  than  in  former  times,  and  can  dResk  be  ]■»'  k 

▼ailed  upon,  where  the  lives  assured  are  desirous  of  gent  k 

abroad,  to  continue  the jpolicj  upon  receiTing  an  increase  S  i 

premium ;  and  some  offices,  as  the  Law  "Properij  and  life  1 

Office,. for  instance,  will  grant  assurances  upon  the  fives  ol  I 
persons  residing  even  in  unhealthy  climates. 

1.  Mortgage  of  an  Estate  pur  autre  vie. 

How  mortgage  of  an  estate  pur  autre  pie  should  be  pemtedJ] 
— The  proper  mode  of  assurance  in  a  mortgage  of  an  estate 
pur  autre  vie  is  by  a  deed  of  grant  and  release,  conveying  the 
property  to  the  mortgagee  accompanied  by  the  assigmneiit 
of  a  policy  of  assurance  upon  one  or  more  of  the  lives.  The 
deed  should  contain  a  proviso  for  redemption,  power  of  sale 
in  default,  and  the  usual  mortgage  covenants,  viz.,  for  pay- 
ment of  principal  and  interest,  that  mortgagor  has  good 
right  to  convey,  for  quiet  enjoyment  and  freedom  from  in- 
cumbrances, and  for  further  assurance ;  in  addition  to  which 
the  mortgagor  must  covenant  to  keep  up  the  policy  of 
assurance,  and  authorize  the  mortgagee  to  eflfect  the  same 
in  case  of  his  default,  in  the  manner  we  have  just  before 
mentioned.  And  the  mortgagor  should  enter  into  t^e  usual 
covenants  that  the  mortgagee  shall  enjoy  until  default,  and 
not  to  exercise  power  of  side  without  giving  the  latter  pre- 
vious notice  thereof. 


2.  Mortgages  of  Estates  for  Years  absolute,  and  for  Term 
of  Years  determinable  on  Lives. 

What  modes  of  assurance  may  be  adopted.'] — Mortgages  0[ 
estates  held  for  a  term  of  years,  whether  absolute  or  aeter- 
minable  upon  lives,  may  be  effected  either  by  way  of  assign- 
ment of  the  whole  term,  or  by  way  of  underlease. 

As  to  the  preferable  mode  of  assurance  in  mor^ages  of 
leaseholds  for  years.] — In  mortgages  of  estates  held  for  a 
term  of  years,  whether  absolute  or  determinable  on  fives,  a 
preference  is  generally  given  to  mortgages  by  way  of  unda^ 
lease,  in  order  to  protect  the  mortgagee  against  the  rents 
and  covenants  of  the  lease,  which,  in  the  character  of  assignee 
of  the  whole  estate  in  the  term,  be  would  otherwise  be  hable 
to  pay  and  perform  (Palmer  v.  Edwards,  Doug,  187 ;  BuiUm 
V.  jBarday,  7  Bing.  745) ;  but  which,  if  he  takes  the  proper^r 
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derieflsee,  he  will  be  entirely  free  from :  (Hol/ord  v. 
)oug.  182 :  Cos9er  ▼.  CoUiitge,  3  Myl.  &  Kee,  283.) 
some  instaaoes,  an  assigameQt  of  the  whole  term 

preferable  mode  of  assuraace ;  as  where,  instead 
dnff  a  burden,  it  will  confer  a  benefit  by  creating 

of  estate  between  'the  assignee  of  the  term  and  the 
IS  where  a  low  or  merely  nominal  rent  is  reserved, 
burdensome  covenants  are  imposed  on  the  lessee, 
le  covenants  on  the  part  6f  tne  lessor  are  highly 
1  to  the  tenant's  interests;  as  a  covenant  for  renewal, 
ce,  which  a  mere  underlessee  would  be  unable  to 
or  want  of  privity  of  estate  between  them. 

nortgage  by  way  of  alignment  ihotdd  be  framed,^'^ 
^ages  of  a  term  by  way  of  assignment,  it  will  be 
0  recite  the  original  lease  by  which  the  term  was 
in  precisely  the  same  manner  as  upon  an  absolute 
the  form  1  Con.  Prec.,  Part  II.,  Section  II.,  No.  L, 
,  p.  243,  2nd  edit.) ;  and  if  the  lease  is  renewable,  a 
>  that  efiect  must  also  be  inserted  (see  the  form 
Prec.,  p.  243,  note  A.,  2nd  edit.) ;  but,  unless  there 
m  any  dealings  with  the  term  by  which  the  relation 
lortgagin^  parties  may  be  affected,  it  will  be  sufficient 
very  briefly  to  the  mesne  assignments,  however 
IS  they  may  have  been,  as,  ^^  that  by  virtue  of  divers 
ssignments,  &c.,  and  ultimately,  by  the  last  assign- 
le  premises  were  assigned  unto  and  became  vested 
Qortgasor."  If  there  has  been  but  one  assignment, 
from  the  original  lessee  to  the  mortgagee,  then  this 
3nt  must  be  recited  accordingly :  (see  the  form  2  Con. 
art  v.,  Section  III.,  No.  IIL,  clause  3,  p.  174,  2nd 
[f  the  lease  is  determinable  on  lives,  and  a  policy  of 
ie  is  to  be  assiffned,  the  recital  that  such  policy  has 
icted  should  a^  be  inserted.  This  may  be  done 
ifore  or  after  the  recital  of  the  agreement  for  the 
It  the  best  way  of  explaining  the  intention  of  the 
s  to  recite,  first,  that  the  mortgagee  has,  upon  the 
ion  of  the  mortgagor,  agreed  to  make  the  advance, 
i,  upon  the  treaty  for  the  loan,  it  was  agreed  that 
;gagor  should  efifect  the  policy,  which  he  has  accord- 
ae :  (see  the  form  2  Con. Tree.,  Part  V.,  Section  III^ 
,  clauses  4  and  5,  p.  174,  2nd  edit.)  The  mortgagor 
ben  assign  the  mortffaged  premises  in  precisely  the 
'ms  as  upon  an  absuTute  sale.  The  parcels  may  be 
ind  described  at  length,  either  in  this  place,  or  in  the 
f  the  original  lease,  or  in  a  schedule  annexed  to  the 
2k2 
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mortgage  deed.  In  fact,  in  the  granting  clause,  operative 
words,  description  of  parcels,  general  words,  all-estat-e  daiue, 
and  all-deeds  clause,  there  is  no  difference  whatever  between 
the  form  of  an  assignment  bj  way  of  absolute  sale,  or  hj 
way  of  mortgage ;  so  ttiat  all  the  observations  we  have  made 
in  a  former  part  of  the  work  relating  to  the  one  will  be 
equally  applicable  to  the  other,  and  thus  render  any  further 
remarks  on  the  subject  in  this  place  altogether  superfluous. 

Habendum,'] — The  habendum  clause  should  be  suifficientlj 
comprehensive  to  embrace  all  the  mortgagor's  interest  in 
the  term,  otherwise  it  will  pass  a  mere  underlease.  It  must 
also  be  adapted  to  the  estate  which  is  assigned.  If,  there- 
fore, the  term  is  an  absolute  term  of  ninety-nine  years,  for 
instance,  it  should  be  for  all  the  unexpired  residue  of  the 
said  term  of  ninety-nine  years ;  to  which  is  often  superadded 
the  expressions,  ^^  and  for  all  other  the  estate,  term,  and 
interest  of  him  the  said  (mortgaffor*8  name)  therein."  K  the 
lease  is  for  years  determinable  on  lives,  then  the  dause 
should  run,  ^^for  all  the  unexpired  residue  of  the  said  term 
of  ninety-nine  years  determinable  as  aforesaid ;"  and  if  a 
right  of  renewal  is  to  pass,  then  between  the  words  *^  deter- 
minable^* and  ^^as  i^oresaid,"  should  be  inserted,  ^and 
renewable.^'  It  must  also  be  stated  that  the  mortgagee  is 
to  hold  the  mortgaged  premises  indemnified  by  the  mortgage 
kgainst  the  rents  and  covenants  contained  in  the  original 
lease  thereof,  but  subject  nevertheless  to  the  proviso  for 
redemption  thereinafter  contained:  (see  the  form  2  Con. 
Prec,  Part  V.,  Section  III.,  No.  11.,  clause  4,  p.  166,  2nd 
edit.) 

Where  a  policy  of  assurance  is  assorted,'] — If  a  policy  of 
assurance  is  assigned,  the  assignment  should  come  in  after 
the  habendum  clause  of  the  mortgaged  property,  followed 
by  the  habendum  of  the  policy,  and  short  form  of  power  of 
attorney  to  sue  for  and  give  receipts  for  the  money  recover- 
able thereupon  :  (see  the  form  2  Con.  Prec.,  Part  V.,  Sec- 
tion III.,  No.  III.,  clauses  8  and  9,  pp.  175, 176,  2nd  edit) 
Then  should  follow  the  proviso  for  redemption,  and  powers 
of  sale  in  default ;  to  which  may  be  superadded,  if  the  parties 
think  proper,  powers  to  grant  underleases,  either  by  the 
mortgagor  or  mortgagee,  or  any  other  powers  which  are  not 
inconsistent  with  the  estate  and  interest  which  the  mortgagor, 
and  the  mortgagee  through  him,  takes  in  the  mortgaged 
premises ;  but  the  latter  kind  of  powers,  as  in  the  case  of  a 
mortgage  in  fee  simple,  are  best  inserted  after  the  coyeDantSi 
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•  Qome  in  at  the  very  end  of  the  mortgage  deed:  (see  the 
t  Con.  Prec,  Part  V.,  Section  II.,  No.  I.,  clauses  C. 
,  in  notify  pp,  40,  41,  2nd  edit.)  A  power  of  dis- 
Ajalso  be  inserted,  if  it  is  intended  that  the  mortgax^r 
>ntinue  in  possession  of  the  mortgaged  prembes :  (see 
m  u{.  t6.  p.  16,  clause  A.,  in  natis.) 

cd  covenants  contained  in  a  mortgage  ly  aMeignmentJ] — 
inal  covenants  on  the  part  of  the  mortgagor,  where 
^rtgage  is  by  wapr  of  assignment,  are,  absolute  cove- 
Tor  payment  of  prmcipai  and  interest;  that  the  original 
3  a  valid  and  subsisting  lease ;  that  all  outgoings,  such 
t  uid  taxes,  have  been  duly  paid,  and  aU  covenants 
^nditions  on  the  lessee^s  part  duly  performed ;  and  that 
ortgagor  will  at  all  times  thereafter  pay  and  perform 
me,  so  that  the  mortgagee  may  at  all  times  thereafter 
pt  effectually  indemnified  therefrom ;  that  the  mort- 
has  good  right  to  assign;  for  quiet  enjoyment; 
»m  from  incumbrances,  and  for  the  further  assurance : 
lie  form  2  Con.  Prec.,  Part  V.,  Section  III.,  No.  II., 
8  6  to  10  inclusive,  pp.  167,  168,  2nd  edit.) 

^e  a  policy  ofa$nurance  is  assigned."] — If  a  policy  of 
oce  b  assigned,  the  mortgagor  must  covenant  to  keep 
^ith  power  for  the  mortgagee  to  effect  or  renew  such 
in  default  of  mortgagor's  doing  so,  in  the  way  we 
Jready  pointed  out  (anto,  p.  370)  :  (see  the  form  of 
ige  by  way  of  assignment,  2  Con.  Prec,  Part  V., 
I  ni.,  No.  n.,  p.  164,  2nd  edit.) 

Te  the  lease  contains  a  covenant  or  proviso  for  renewaL] 
orij^inal  lease  contains  a  covenant  or  proviso  for 
•1,  the  mortgagor  should  be  authorized  to  effect  such 
l1,  and  to  charge  the  fine,  and  all  other  incidental 
OS,  together  w'lUk  interest  thereon  to  the  same  amount 
arved  upon  the  mortgage,  by  way  of  further  charge 
rhe  mortgaged  premises;  with  a  further  covenant 
be  mortgagor  to  repay  the  mortgagee  upon  demand 
h  sums  as  the  latter  shall  so  expend,  with  interest  at 
te  aforesaid  from  the  time  of  such  expenditure.  This 
uder  the  mortgagor  personally  liable  for  the  amount, 
us  enable  the  mortgagee,  in  case  of  non-payment,  to 
t  an  action  at  law  against  the  mortgagee  for  its 
ry :  (see  the  form  2  Con.  Prec.,  Part  V.,  Section  III., 
.,  clause  D.  in  notis^  p.  168,  2nd  edit.) 
2  K  3 
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Mortgages  hy  way  of  underleaseJ] — ^It  isthe  usoalpndii 
in  a  mortgage,  by  way  of  underlease,  to  recite  the  oiini 
lease  and  mesne  assignments  (if  any)  and  all  other  deuay 
and  transactions  relating  to  the  term,  in  precisely  the  me 
manner  as  upon  a  mortgage  by  way  of  assignment;  ti 
after  reciting  the  agreement  for  loan,  the  term  shooUli 
demised  to  the  mortgagee,  To  Hold  to  him  for  all  fl» 
residue  thereof,  except  some  small  reversion ;  and  fortki 
purpose  the  reservation  of  the  last  day,  or  even  hoar  rfth 
term  will  be  sufficient  to  make  the  assurance  operate  u  ■ 
underlease,  and  not  as  an  assignment :  {Holford  J*  EtH 
Doug.  182.)    The  proviso  for  redemption  should  be  nert 
inserted,  to  which  powers  of  sale  may  be  added,  and  ito 
the  usual  general  mortgage  covenants  from  the  mortg^ 
for  payment  of  principal  and  interest ;  that  the  lease  n  I 
valid  one,  and  the  mortgagor  lawfully  possessed  of  thetenK 
that  he  will  pay  the  rents,  perform  the  covenants,  and  tett 
the  mortgagee  indemnified  therefrom ;  that  he  has  gow 
right  to  demise ;  for  quiet  enjoyment ;  freedom  from  incuin' 
brances,  and  for  further  assurance. 

Where  the  lease  is  determinable  on  lives  J\ — Where  tie 
lease  is  determinable  on  lives,  a  policy  of  assurance  upon 
one  at  least  of  the  lives  should  be  assigned  by  way  oC 
collateral  security,  which  assignment  ought  to  be  inserted  in 
the  mortgage  deed,  in  the  same  manner  as  in  the  case  of 
mortgage,  by  way  of  actual  assignment  of  the  whole  term, 
and  contain  precisely  the  same  covenants  for  renewing  and 
keeping  up  the  policy  as  are  contained  in  the  last-mentione( 
mode  of  assurance :  (see  the  fprm  2  Con.  Prec,  Part  V. 
Section  III.,  No.  11.,  clauses  B.  and  C,  pp.  165, 166,  vnvotii 
id,  ih,  clauses  E.  and  F.,  tit  notis^  pp.  169,  170.) 

Mortgage  of  an  equity  of  redemption  of  leasehold.'] — Whei 
an  equity  of  redemption  of  leaseholds  is  mortgaged,  th 
original  mortgage  must  be  recited,  and  also  the  amomit  < 
principal  and  interest  due  upon  the  mortgage  security.  The 
the  agreement  for  loan  must  be  recited,  and  the  mortgage 
must  assign  or  demise  the  mortgaged  premises  to  the  ne 
mortgagee,  either  for  the  residue  of  the  whole  term,  in  m 
the  assurance  is  by  assignment,  or  excepting  a  small  reversioi 
where  it  is  by  way  of  underlease,  subject  to  the  pre-exiatin 
mortgage ;  with  a  proviso  for  redemption,  power  of  sale  i 
default  of  payment,  and  the  usual  mortgage  covenants  coo 
tained  in  an  ordinary  mortgage  by  way  of  assignment  or  under 
lease,  but  all  subject,  and  without  prejudice,  to  the  pre-ejustini^ 
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leciirity:  (see  the  form  2  Con.  Free.,  Part  V., 
:.,  No.  Vn.,  p.  191,  2nd  edit.) 

1^e  lease  containe  a  proviso  or  covenant  agahut 
r  underletting  without  the  lessor's  licence.'] — ^If  the 
ise  contains  a  proviso  or  covenant  against  the 
ning  or  underletting  without  licence,  the  making 
ent  or  underlease  by  way  of  mortgage  will  be 
reach  of  the  proviso  or  covenant,  as  if  made  upon 
ale  to  a  purchaser.  In  mortgages  of  propert j  so 
e  lessor^s  license  is  indispensable  to  the  vididi^  of 
ice,  and  it  must  also  be  recited  in  the  mortgage 
ach  license  has  been  duly  obtained :  (see  the  form 
Pract.  Mort.,  Free.  G.,  No.  VII.,  clause  5) ;  and 
e  must  be  delivered  over  to  the  mortgagee  with 
itle  deeds  and  documents  on  the  execution  of  the 


CHAPTER  lY. 

MOKTOAGES  OF  COPTHOLD  OB  CUSTOHAET  ESTATES. 

Mortgaget  of  eopjfholdM^  horn  effededJ]  — Mortgiges  of 
eopjhoU  esUtes  are  osaallj  effected  es&er  hj  an  actml 
•nrrender,  with  a  condhioa  or  defeasance  annexed  thereto 
Hot  aroidiiig  the  surrender  on  pa}inent  of  principal  and 
interest  npon  some  appointed  daj,  or  bj  a  simple  coTenant 
of  the  mortgagor  to  smrender  to  the  mortgagee's  use ;  added 
to  which,  a  bond  is  sometimes  given  by  the  mortgagor  hj 
way  of  an  additional  or  collateral  secmitj.  But  a  copj^oldor 
cannot  make  a  mortgage  by  demise,  b^g  unable  to  create 
sodi  an  interest  without  the  licence  of  the  lord ;  and  his 
attempting  to  do  so  would  be  a  forfeiture  of  his  estate: 
(Mathews  ▼.  Wheatan,  6  Yin.  Abr.  119.) 

Advantages  of  an  actual  surrender,'] — As  the  legal  estate 
in  copyholds  can  only  pass  by  an  actual  surrender  and  ad* 
mission,  this  mode  of  assurance  necessarily  aflfords  the  safest 
and  most  eligible  security. 

How  and  when  surrender  mau  be  made,'] — The  surrender 
may  be  made  either  at  a  general,  or  a  special,  court ;  but  the 
best  plan  is  to  call  a  special  court,  and  effect  the  surrender 
there. 

How  surrender  should  be  expressed  to  be  made,] — ^The  sur- 
render should  be  expressed  to  be  made  upon  condition  to  be 
void  upon  payment  of  principal  and  interest  on  a  given  day: 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  I V.,  No.  L, 
p.  19^,  2nd  edit.)  The  defeasance  may  be,  and  in  fiict 
oflon  is,  made  by  a  separate  instrument:  (see  the  form 
2  Con.  Prec,  Part  V.,  section  IV.,  No.  V.,  p.  210,  2nd 
edit.)  The  disadvantage  attending  the  latter  plan  is,  that 
if  the  defeasance  should  happen  to  be  lost,  the  mortgasor 
might  find  some  difficulty  in  proving  the  condition,  whilst 
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'^  surrender  on  the  court  rolls  would  appear  upon  the  Terj 
^2«  of  it  to  have  been  made  absolatel  j. 

On^tfnaiitf  tmd  powers  of  sale  usually  contained  in  a  separate 
^mti'umeni.'] — ^Tfaye  mortgage  covenants,  as  also  the  powers 
^  trusts  for  sale  (if  any),  and  any  other  matters  connected 
''Edi  the  mortgaffe,  should  be  contained  in  a  separate  deed ; 
^T  the  court  roUs  ought  not  to  be  incumbered  with  entries 
C*  this  nature :  (see  the  form  of  a  covenant  of  this  kind 
t  Con.  Prec.,  Part  IL,  Section  IV.,  No.  II.,  p.  197,  2nd 
t^t.) 

Mor^agee  often  satisfied  to  rely  upon  a  covenant  to  sur- 
nnubr.J— But  it  often  liappens  that  a  mortgagee  is  satisfied 
to  relj  u^n  a  mortgagor's  simple  covenant  to  surrender, 
■ifthough  it  is  (men  to  the  objection  that,  as  such  covenant  is 
Bipftble  oidy  of  passing  an  equitable  interest,  the  estate  is 
■oft  bound  at  law,  so  that,  if  the  mortoagor  was  afterwards 
to  JDMkB  a  surrender  to  the  use  of  a  subsequent  purchaser  or 
mortgagee  for  valuable  consideration  who  had  no  notice  of 
manAk  pnor  incumbrance,  the  latter  would  be  entitled  to  a 
vionty  on  the  ground  of  having  both  law  and  equity  on  his 
Mibi  {Oxwick  V.  Plumery  5  fiac.  Abr.  edit.  GwiU:  43.)    Us 
•fldnmtages  are,  that  it  saves  some  expenses  to  the  mortgagor ; 
am  upon  the  pa^g  off  the  mortgage,  evidence  of  such  pay- 
ment and  redehvery  of  the  mortgEige  deed  will  be  sufficient 
to  discharge  the  equitable  claim  upon  the  property,  which  was 
all  that  the  assurance  embraced ;  whereas,  if  a  surrender  had 
been  actually  made,  and  the  mortgagee  duly  admitted  there- 
upoUj  there  must  have  been  a  resurrender,  and  a  readmit- 
tance  of  the  mortgagor,  who  must  of  course  have  borne  the 
ivhole  of  these  expenses. 

Admission  generally  delayed  upon  surrender  to  mortgagee's 

ttff.] — ^But  even  where  a  surrender  has  been  duly  made,  the 

mortgagor's  admission  is  usually  delayed  with  a  view  of 

Hvinff  expense,  which  a  mortgagee  may  safely  permit,  as  his 

iMMinty  will  not  be  prejudiced  by  a  delay  in  obtaining  ad- 

liisflion,  where  a  presentment  has  been  duly  made,  any  further 

than  that,  until  he  does  actually  get  admitted,  he  has  no 

legml  title,  and  consequently  is  unable  to  maintain  ejectment 

or  the  recovery  of  the  mortgaged  premises.    But,  although 

admission  may  be  delayed  without  endangering  the  mort- 

^gKgee'a  interest,  the  presentment  of  the  surrender  should  be 

UMde  immediately,  lest  it  should  be  avoided  by  delay,  and 

thus  a  new  presentment  become  necessary:    (Fauxett  v. 
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Lowther,  2  Yes.  300.)  Bat  if  the  presentment  be  made  in 
due  time,  both  the  lord  and  steward  are  fixed  with  notice  of 
the  transaction,  and  mesne  and  subsequent  incumbrancers 
are  thus  deprived  of  their  preference ;  ror  the  admission  on  a 
duly  presented  surrender  will  relate  back  to  the  time  when 
such  surrender  was  made,  and  thus  avoid  all  intermediate 
dispositions  to  the  prejudice  of  the  first  surrenderee.  And 
although  an  unadmitted  mortgagee  upon  a  conditional  sur- 
render is  incapable  of  maintaining  ejectment,  he  may  never- 
theless exercise  a  power  of  sale  conferred  upon  him  by  the 
mortgage  deed  ;  nor  will  a  fresh  surrender  be  necessary  in 
a  case  of  this  kind,  as  the  purchaser,  upon  the  power  being 
exercised,  will  be  in  under  the  original  surrender :  (  Bed  v. 
Shephard,  Cro.  Jac.  199 ;  Rex  v.  Lord  of  the  Manor  of 
Oundle,  1  Ad.  &  Ell.  283.)  It  appears,  however,  that  in 
some  manors  a  special  custom  prevails,  by  which  the  lord 
may  compel  the  admission  of  tne  mortgagee,  immediately 
after  the  condition  is  broken,  for  the  purpose  of  exactbg 
the  fine. 

How  deed  of  covenant  to  accompany  surrender  should  be 
penned.'} — The  deed  of  covenant  to  accompany  a  surrender, 
after  setting  out  the  date  and  description  of  the  partieSi 
recites  the  agreement  for  loan,  and  also  the  conditional  snr^ 
render  and  agreement  that  the  mortgagor  should  enter  into 
the  covenants  thereinafter  mentionel ;  the  mortgagor  then 
covenants  to  pay  principal  and  interest,  and  all  outgoings 
in  respect  of  the  mortgaged  premises,  with  power  of  sue 
in  default,  followed  by  absolute  covenants  that  he  has  good 
right  to  surrender ;  for  quiet  enjoyment  and  freedom  from 
incumbrances,  and  for  further  assurance;  and  the  mort- 
gagee enters  into  the  usual  qualified  convenants  that  mort- 
gagor shall  enjoy  until  default,  and  that  mortgagee  will  not 
exercise  power  of  sale  without  giving  mortgagor  due  notice 
thereof:  (see  the  form  2  Con.  Prec,  Part  V.,  Section  IV., 
No.  U.,  pp.  197,  200,  2nd  edit.) 

How  deed  of  defeasance  should  he  penned  where  mortgmee 
has  been  actually  admitted  tenant!] — If  the  mortgagee  has 
been  actually  admitted  tenant  to  the  mortgaged  premises, 
the  deed  of  defeasance,  after  describing  the  parties,  should 
recite  the  surrender  by  the  mortgagor  to  tJie  mortgagee's 
use,  and  the  admission  of  the  latter  to  the  mortgaged  pre- 
mises, and  that  such  surrender  was  made  by  way  of  mortgage 
security.  It  must  also  be  declared  that  the  49aid  surrender 
shall  enure  to  the  mortgagee's  use,  subject  to  redemptioD 


DDBTTIES.]        MOBTGAOBS  OV  C0PTH0LD6.  883 

on  payment  of  principal  interest  and  costs,  with  power 
Mde  in  defimlt  or  payment,  and  the  other  usual  mortgage 
renanis,  in  the  same  way  as  where  the  mortgage  is  by  way 
conditional  surrender  only:  (see  the  form  2  Con.  Prec^ 
rt  Vm  Section  IV.,  No.  V.,  pp.  210,  211,  2nd  edit.) 

'Where  the  mortgage  i*  by  way  of  covenant  only."] — ^Where 
3  mortgage  rests  upon  a  simple  covenant  from  the 
>rtga|Eer  to  surrender,  the  previous  surrender  to  the 
vrtgAgor'B  use,  and  his  admission  to  the  copyhold  premises, 
first  redted ;  and  then  the  agreement  for  the  loan.  The 
artgagor  next  covenants  to  surrender  to  the  mortgagee's 
e,  aim  that  in  the  meantime,  until  such  surrender  shall 
I  perfected,  the  mortgagor  will  stand  possessed  of  the 
ortgagedpremises  in  trust  for  the  mortgagee  his  heirs  and 
■igns.  Inen  follows  a  proviso  for  redemption ;  powers  of 
le  in  default  of  payment ;  with  the  same  mortgage  cove- 
ants  as  upon  a  mortgage  where  a  conditional  surrender 
as  been  actually  made :  (see  the  form  2  Con.  Free,  Part  Y., 
«ction  lY.,  No.  III.,  pp.  201,  206,  2nd  edit.) 

Where  conditumal  surrender  is  accompanied  by  a  bond,y^ 
IHiere  a  bond  is  added  by  way  of  collateral  security  to  a 
ooditional  surrender  of  copyholds,  the  instrument,  after  the 
■nsl  exordium  (in  which  tne  mortgagor  binds  himself  in  a 
lenmlty  in  double  the  amount  of  the  money  advanced  upon 
ihe  mortgage),  recites  the  surrender  to  the  mortgagee's  use, 
md  that  the  bond  itself  is  to  be  given  by  way  of  collateral 
lecurity,  with  a  condition  for  avoiding  the  bond  in  case 
liie  morteagor  shall  pay  the  principal  and  interest  at 
llie  appomted  time,  and  if  he  had  good  right  to  surren- 
der ;  and  if,  in  case  of  default,  the  mortgagee,  afler  being 
duly  admitted  tenant,  shall  peaceably  enioy  the  mortgaged 
premiaes  free  from  incumbrances,  and  the  mortgagor  shall 
execute  such  further  assurances  as  the  mortgagee  shall 
require :  (see  the  form  2  Con.  Prec.,  Part  V.,  Section  IV., 
Foi  lY.,  p.  207,  2nd  edit.)  The  covenant  that  the  mort- 
gigor  shall  enjoy  until  default  must  be  left  out,  as  it  will  be 
pat  of  place  in  any  part  of  the  bond,  but  it  may  be  inserted 
ill  the  conditional  surrender,  unless  the  steward,  as  he  may 
f  he  pleases,  should  refuse  to  permit  this  insertion ;  in  which 
ase  tne  covenant  must  then  rest  on  a  tacit  understanding 
tf  the  parties,  which  will  raise  a  species  of  tenancy  at  will, 
or  by  a  declaration  of  trust,  which  in  equity  will  be  binding 
n  all  parties. 
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Wkere  the  mortgage  Uofam  eqmihf  of  redemptkm.'l — ^If  the 
mortgage  is  of  an  eqnitj  of  redemption  of  copyholds,  the 
proper  mode  of  aasorance  k  bj  deed  of  release  of  the  mort- 
gagor's equitable  estate  in  the  premises ;  for  a  mortgage  of 
an  interest  of  this  nature  in  copyhcdds  will  pass  by  deed 
without  any  surrender :  {Rex  t.  Lord  of  the  Mamor  of  Hen- 
dom,  2  T.  K.  484.)  The  mortgage  deed  must  also  contain  a 
coTenant  from  the  mortgagor  that  he  will  stand  possessed  of 
the  mortgaged  premises,  subject  to  the  pre-existing  mort- 
gage, in  tmst  for  the  second  mortgagee ;  and  that,  in  case 
the  first  mortgage  is  redeemed,  the  mortgagor  will  surreDder 
the  mortgag^  premises  to  the  second  mortgagee's  use :  (see 
the  form  2  Con.  Prec.,  Part  V.,  Section  V.,  No.  '" 
p.  226,  2nd  edit.} 
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CHAPTER  V. 

OBTGAGES  OF  STOCK  IN  THE  FUNDS;  OR  TO  SECURE 
XOANS  OF  STOCK;  OF  SHARES  IN  OR  BY  PUBLIC 
COMPANIES;  OF  POLICIES  OF  ASSURANCE  UPON 
UVES;  UPON  DEBTS,  AND  PERSONAL  SECURITIES, 
JUDGMENTS,  LEGACIES,  INTERESTS  IN  SHIPPING; 
OF  HOUSEHOLD  FURNITURE  AND  OTHER  MOVEABLE 
EFFECTS;  AND  ALSO  OF  MIXED  KINDS  OF  PROPERTY, 
BONDS  AND  WARRANTS  OF  ATTORNEY. 

L  MORTOAGES  OF  StOCK  IN  THE  PUBUC  FuNDS,  OB  TO  8E00BB 

Loans  of  Stock. 

1.  Mortgages  of  stock. 

2.  Where  a  loan  of  stock  is  secured  hj  a  mortgage  of  real 


3.  Where  a  loan  of  stock  is  secured  bj  bond. 

U,  MORTOAOBS  OF  ShABBS  IN  OR  BT  PUBUC  COMPANIBS. 

1.  Mortgages  of  shares  in  public  companies. 

2.  Mortgages  of  shares  bj  public  companies. 

II.  Mortgages  of  Policies  of  Assurance  Itpon  Lives;  of 
Debts,  Bilus  of  Exchange,  Probhssory  Notes,  and 

OTHEB  PbBSONAL  SeCUBITIES,  JUDGMENTS,  AND  LEGACIES. 
^V.  MOBTOAGES  OF  INTERESTS  IN  SHIPPING. 
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L  M0BIOAOE8  OF  Stock  ih  the  Pobuc  Funds,  ob  to  secube 
Loans  of  Stock. 

1.  Mortgages  of  stock. 

2.  Where  a  loan  of  stock  is  secnred  by  a  mortgage  of  real  estate. 

3.  Where  a  loan  of  stock  is  secured  by  bond. 

1.  Mar^ages  of  Stock. 

Stock  not  often  made  the  mbject-matter  of  a  mortgage  tecu- 
rityJ] — Stock  in  the  public  itinds  is  not  often  resorted  to  as  a 
mortgage  security,  as  the  fundholder  has  nsuallj  the  means 
of  raising  the  money  at  less  trouble  and  expense  by  seUing 
out  a  sufficient  amount  of  stock  to  raise  the  required  sum. 
Where  mortgages  of  property  of  this  kind  most  frequently 
occur,  is  where  the  party  requiring  to  raise  the  money,  has 
only  a  life  estate,  or  some  other  limited  or  contingent  interest, 
in  the  stock.  Still,  where  the  funds  happen  to  be  in  a  yery 
depressed  state,  or  the  stock  itself  is  shut,  and  so  incf^;)able 
of  being  sold  out,  and  there  is  some  pressing  exigency 
for  the  money,  it  may  be  advantageous  to  resort  to  a 
mortgage  of  the  stock,  the  incidental  expenses  of  which  are 
far  less  heavy  than  in  a  mortgage  of^  real  estate,  where 
lengthy^  abstracts  of  title  have  oflen  to  be  ]H«pared  and  a 
long  title  investigated  and  perfected  and  a  vast  deal  of 
busmess  to  be  gotten  through  before  the  mortgage  assurance  j 
can  be  completed. 

Mortgages  of  stocky  how  umaJUy  effected^ — Where  the  1 

mortgagor  has  an  absolute  interest  and  power  of  dispositioD  1 

over  the  stock,  a  mortgage  of  it  is  usually  effected  by  a  « 

transfer  of  such  stock  into  the  name  or  names  of  one  or  moce  \ 

trustee  or  trustees,  upon  trust  to  re-transfer  upon  payment  • 

of  principal  and  interest,  with  a  proviso  that  the  mortgagor  ; 

shall  be  permitted  to  receive  the  dividends  until  default.  \ 


Transfer  of  the  stocky  how  to  he  madeJ] — The  transfer  may 
be  made  by  the  mortgagor  either  in  person,  or  by  means  of 
a  power  of  attorney  given  by  him  for  that  purpose.  The 
transfer  usually  precedes  the  execution  of  the  mortgage  deed, 
the  latter  of  which,  after  reciting  the  transfer,  dedares  that 
the  trustees  or  trustee  into  whose  names  the  transfer  has 
been  made,  shall  stand  possessed  of  the  stock  upon  trust  to 
re-transfer  into  the  mortgagor's  name  upon  payment  of 
principal  and  interest,  but  upon  trust  to  sell  in  de&ult  of 
such  payment.    The  mortgagor  then  enters  into  general 
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covenants,  that  he  has  good  risht  to  transfer,  and  that  tha 
stock  so  transferred  shall  be  held  upon  the  trusts  therein 
declared,  free  from  incumbrances,  and  for  further  assurance; 
with  qualified  covenants  from  the  mortgagees  that  mortgagor 
shall  receive  the  dividends  until  default ;  and  that  the  trusts 
for  sale  shall  not  be  carried  into  effect  without  giving  him 
due  notice,  concluding  with  a  power  to  change  trustees: 
(see  the  form  2  Con.  Free.,  Part  V.,  Section  v.,  No.  L, 
pp.  232,  237,  2nd  edit.) 

Mortgagee  of  stock  has  a  power  of  sale,  without  any  express 
words  to  Aai  effect,'] — Although  it  is  the  usual  practice  to 
insert  a  power  of  sale  in  mortgages  of  stock,  still  this  is  not 
essential ;  because  a  mortgagee  of  stock,  who  takes  a  transfer 
from  the  absolute  owner,  mav  at  any  time  afler  default  in 
payment  of  the  mortgage  debt  and  interest  sell  out  the 
stock  for  the  purpose  of  dischar^g  the  mortgage,  without 
dther  a  trust  or  power  to  that  effect  being  expressed  in  the 
mortgage  deed:  (^Tucker  v.  WUsoti^  1  P.  Wms.  261 ;  Lock- 
W09d  v.  JSwer^  2  Atk.  303. 

As  to  fnort^ages  of  life  interests  in  «tocJ(.]— Life  interests 
in  fttock  standing  alone  afford  a  very  poor  mortgage  security^ 
and  may  posdbly  become  worthless  by  the  mortgagor's 
death  b^ore  any  dividends  become  payable,  in  which  case 
the  mortgagee  would  ^t  nothing  whatever  from  the  stock. 
Asmrances  of  this  kmd  are  therefore  almost  invariably 
accompanied  by  the  assignment  of  a  policy  of  assurance 
upon  tne  borrower's  life,  and  when  this  is  the  case,  a  mort- 
gagee of  a  life  interest  in  stock  stands  in  as  good,  if  not  a 
better  plight,  as  fiir  as  receiving  his  interest  is  concerned, 
than  any  other  mortgagee  of  a  life  interest,  as  the  time  and 
amount  of  the  payment  of  the  dividends  is  certain  and  un- 
chuigeable,  however  fluctuating  the  value  of  the  principal 
may  be,  on  account  of  the  rise  or  fall  in  the  price  of  the 
stock. 

Haw  mortgage  of  a  Ufe  interest  in  stock  should  he  prepared,"] 
—The  mortgage  deed  of  a  life  interest  in  stock  should  recite 
the  settlement,  will,  or  other  instrument  under  which  the 
mortgagor  accjuires  his  estate  and  interest  in  the  stock ;  the 
fiu^  of  uie  pohcy  of  assurance  having  been  effected  upon  his 
life  previouslv  to  the  mortgage  shotdd  be  recited,  followed 
by  tne  recital  of  the  agreement  and  terms  of  the  loan.  The 
mortgagor  must  then  assign  his  interest  in  the  stock,  and 
dbo  the  policy  of  assurance,  to  the  mortgagee,  subject  to  a 
2  L  2 
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Ddb  the  Bortogor  calen  nto  m  gcBCEBi 
ako  tJbat  ht  ha§  m  li^  to  MHgB;  <br 
s^icMB  froBi  iDcaoibnBices,  and  §ar  tetk 


tL  iar^l^ar  tortnaat  to  keep  op  tlK  poGcy, 

aort^s^ee  to  renew  in  de£ndt.    Ue  ■ 

CBlen  nto  qaa3a6ted  eorenantf  tiiat  i 

the  ifindende  until  de£nih:  (see  tlK  fina  2  Cob.  Frec^ 

Part  V^  Section  V.,  No.  IL,  pp.  238,  2^  i^  e£L) 


2.  WherealaaMofStodtiMMeemredhfa  Mortgmge^Bed 
Etiaie. 

LMmaftioA9ome6me9seemredhfWMn1gag€€freaiaUti.'\ 
—A  loan  of  stodk  is  sometimes  made  opon  tiie  mortgage 
•ecnritj  of  real  estate,  in  iHuch  case  the  nsoal  practiee  is  for 
the  proriso  fiir  redempdon  to  be  upon  the  condition  that  the 
mortgagor  will,  on  some  spedfied  da j,  tranaler  the  same 
amount  of  stock  into  the  mortgagee's  name,  and  abo  to  py 
a  sum  equiTalent  to  the  dividends  accrued  durii^  the  intenm; 
widi  a  coTenant  from  the  mortgagor  to  make  such  transfer 
and  payment  accordingly :  (see  the  form  of  mortgage  of  this 
kind,  2  Hughes  Fract.  Mort.,  Free  K.,  No.  Y^  p.  72.) 

Mortgagee' t  remedies  in,  ea$e  of  mortgagor's  drfadL"] — ^Ih 
case  the  mortgagor  makes  default  in  tranisferring  the  stock 
at  the  appointed  time,  the  mortgagee  maj  proceed  affainst 
him  at  law  for  the  recovery  of  the  value  of  the  stodc,  in 
which  action  he  will  be  entitled  to  recover  the  value  of  the 
stock  at  the  time  of  the  transfer,  although  the  price  of  the 
stock  may  be  much  lower  at  the  time  of  the  trial :  (Sanden 
r,  Kentish,  8  T.  R.  162.^  And  it  has  been  held,  that  in 
estimating  the  amount  of  damages  in  an  action  at  law  for 
breach  of  an  engagement  to  replace  stock  on  a  given  day,  it 
is  not  enough  to  take  the  value  of  the  stock  on  that  day,  if 
it  has  risen  in  value  in  the  meantime,  but  the  highest  value 
that  it  stood  at  at  the  time  of  the  trial,  there  bein^  no  offer 
of  tho  defendant  to  replace  it  in  the  intermediate  time  when 
the  market  was  rising:  {Shepherd  y,  Johnson,  2  East,  211  ^ 
Payne  v.  Burhe,  2  East,  213.)  But  it  has  also  been  held, 
that  in  an  action  upon  a  bond  for  not  replacing  stock,  the 
obligee  is  not  entitled  to  special  damage  for  what  he  might 
have  made  if  it  had  been  sooner  replaced,  unless  he  shows 
that  he  demanded  payment  for  that  express  purpose: 
(M'Arthur  v.  Lcqforih,  12  Taunt.  257.)    And  in  a  still 
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Mxre  modem  case  (Harriion  ▼.  Hanistm^  1  Car.  k  Pay,  412), 
be  rule  adopted  on  a  writ  of  inquiry  upon  a  bond  to  replace 
dock  was  to  take  the  price  at  the  day  of  trial,  or  the  preceding 
lay,  and  not  at  the  option  of  the  plaintiff  at  that  day,  or  the 
lay  on  which  it  ought  to  haye  been  replaced:  (see  also 
Dknohm  y.  Back,  1  Stark.  N.  P.  C.  318.) 

Rewudiet  m  emtUy,'] — ^In  equity,  it  seems  to  haye  been 
oonndered  that  the  lender  of  the  stock  is  entitled  to  the  yalue 
of  it  at  the  time  of  transfer,  with  interest  at  fiye  per  cent. 
from  the  time  of  the  Master^  report ;  upon  the  principle  that 
the  £ur  measure  of  the  damage  sustained  by  tne  breach  of 
the  condition  for  not  trans^rring  the  stock  at  the  time 
appointed,  in  consequence  of  which  the  penalty  of  the  bond 
became  forfeited  at  law ;  and  also  on  the  habit  of  the  court 
■8  to  compensation  where  a  trustee  improperly  sells  out,  in 
iHiich  case  the  cetiid  que  trust  has  an  opportunity  either  to 
liaye  the  stock,  or  the  money  produced  by  it,  wiUi  interest : 
(Forrest  v.  Elwes,  4  Ves.  497.) 

Practical  sugf^estums,"] — ^To  preyent  any  questions  from 
arising  upon  this  subject,  it  has  been  a  common  practice  in 
loans  of  this  kind  to  giye  the  lender  the  option  of  taking  the 
amount  of  the  price  of  the  stock  at  the  time  of  the  loan,  or 
at  the  time  appointed  in  the  proyiso  for  redemption  for  dis- 
charipng  the  mortgage  debt. 

Row  proviso  should  be  framed.'] — ^The  best  way  of  pre- 
tMtring  a  proyiso  of  this  kind,  is  to  proyide  that  in  case  the 
borrower  or  his  representatiyes  shall,  on  a  certain  day  therein 
appointed,  if  the  request  thereinafter  mentioned  be  not  made 
wiUun  one  week  thereof,  pay  unto  the  lender  the  amount 
fflpecaffing  the  sum)  of  the  price  of  the  stock  at  the  time  of 
the  loan,  or  shall,  on  such  day  as  aforesaid,  at  the  request 
of  the  lender,  and  costs  of  the  borrower,  purchase  or  transfer 
into  the  lender's  name  the  same  amount  of  stock  as  wv 
originally  borrowed  of  him,  with  interest  at  the  rate  resenred 
on  the  amount  of  the  original  price  of  the  stock,  then  the 
lender  will  reconyey  the  mortgaged  premises,  &c.  To  this 
proyiso  should  be  added  a  coyenant  from  the  borrower  to 
make  such  payment  or  transfer  as  the  lender  in  his  option 
may  appoint ;  with  powers  of  sale  in  default,  followed  by  the 
Other  usual  mortgage  coyenants  as  in  other  ordinary  mort- 
gage assurances. 

2  L  3 
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3.  WhereaLomm^StaAiMMamrtdkyBmtA. 

Hnm  BeemritjfMkoMhepemmtdwhereAerepmgmtemlofaodL 
itiohe  seemred  by  iomd.'] — ^Tbe  r^ttjnieiit  or  le-tnnafer  of 
aloon  ofstodk  18  icmietiiiies  seciDed  bjbood.  Wben  tliis 
fecmitj  h  girea,  die  oUigar  binds  hhmiRlf  in  die  iisiitl 
nuumer  in  a  penahj  of  doable  tbe  Tslne  of  the  8to<^  The 
instrnment  then  proceeds  to  redte  the  knii  of  the  stock,  and 
if  the  bond  is  giTen  as  a  coOateral  secnritf  to  a  mortage 
of  other  property,  sodi  mortgage  should  abo  be  leoted. 
A  conation  is  then  inserted  for  aToiding  the  bond  in  case 
the  obligor  shall,  on  some  eped6ed  daj,  transfer  the  same 
amoant  of  stock  into  the  name  of  the  obligee,  and  in  the 
meantime  paj  him  soch  sums  of  monej  as  shall  be  ^myalent 
to  the  diyidends  which  woold  haTe  be<XMne  payable  in  respect 
of  soch  stock :  (see  the  form  2  Hughes  Fract.  Mort.,  Free  K., 
No.  VI.,  p.  75.) 

IL  MoBTOAoas  OF  Shabes  nr  ob  bt  Public  Compabies. 

1.  Mortgages  of  shares  in  public  oompanies. 

2.  Mortgages  of  shares  bj  poblic  companies 

1.  MortgageM  of  Sham  in  Public  Companies, 

Mortgages  of  railway  shares^  shares  in  canals^  bridges^  ^., 
hove  effected.']  — Assignments  of  railway  shares,  as  also  of  shares 
in  canals  and  bridges,  and  of  other  companies  established  ander 
acts  of  Parliament,  are  regulated  by  the  respective  acts  by  which 
such  companies  are  incorporated,  a  form  of  which  is  usually 
containea  in  some  schedme  annexed  to  the  acts.  But  those 
forms  seem  applicable  only  to  absolute  sales ;  consequently, 
where  any  such  shares  are  to  be  assigned  by  way  of  mort- 
gage, a  deed  of  defeasance  will  become  necessary.  In 
addition  to  this,  a  transfer  must  be  registered  in  the  books 
of  the  com()any,  which  the  mortgagee  should  lose  no  time  in 
doing,  particularly  if  the  mortgagor  is  a  person  amenable  to 
the  bankrupt  laws,  in  order  to  protect  the  security  against 
any  future  claims  that  might  be  set  up  by  the  assignees  of 
the  shareholder  in  case  of  his  becoming  bankrupt  {Boadkg 
V.  Holdsworth^  3  Mees.  &  Wels.  442;  Ex  parte  Lancaster 
Canal  Company,  1  Dea.  &  Ch.  411),  as  the  name  of  tiie 
mortgagor,  so  long  as  it  is  permitted  to  remain  on  the  books 
of  the  company,  will  afford  sufficient  evidence  of  reputed 
ownership  to  let  in  the  claim  of  the  assignees,  which  is  always 
allowed  in  cases  of  this  nature,  unless  the  best  transmutation 
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of  reputed  ownership  is  made  that  the  circumstances  of  the 
case  will  admit  of:  (see  stat.  21  Jac.  1,  c.  19,  s.  28  ;  6  Geo.  4, 
c  16,  8.  72;  Longman  v.  Tripp,  2  N.  R.  67.),  It  may  be 
proper,  however,  to  observe,  that  the  clauses  in  the  Bank- 
ruptcy Acts  which  relate  to  such  visible  ownership  are  only 
applicable  to  such  shares  (but  which  railway  shares  almost 
invariably  are)  as  are  of  the  nature  of  personal  property, 
and  do  not  imect  such  shares  as  are  declared  by  the  act 
creating  them  to  be  in  the  nature  of  real  estate ;  for  interests 
of  the  latter  kind  do  not  fall  within  the  denomination  of 
'^  goods  and  chattels,"  to  which  the  clauses  above  alluded  to 
are  alone  applicable :  {Ex  parte  VauxhaU  Bridge  Compant^ 
1  Glyn  &  J.  101.)  Still,  unless  the  act  of  incorporation 
expressly  declares  that  the  shares  are  to  be  considered  as 
real  estate,  the  mere  circumstance  of  the  company  possessing 
land  will  be  insufficient  to  vary  the  nature  of  the  share- 
holder's interests,  which  will  be  considered  as  coming  under 
the  denomination  of  ^* goods  and  chattels"  within  the  mean- 
ing of  the  Bankrupt  Acts :  {Ex  parte  Valence,  re  Lashmeer, 
Dea.  254.) 

Practical  directions  for  conducting  the  mortgage  of  railway 
shares.'] — To  effect  a  mortgage  of  railway  shares,  or  any 
shares  in  incorporated  companies  under  acts  of  Parliament, 
the  mortgagor  ought  to  transfer  the  shares  according  to 
the  form  adapted  to  that  purpose  by  the  act,  and  register 
the  transfer  in  the  books  of  the  company,  which  must  be 
done  by  delivering  the  deed  of  transfer  to  the  secretary 
of  the  company,  who  will  then  enter  a  memorial  thereof 
in  a  book  cali^  the  *^  Register  of  Transfers,"  and  such 
entry  is  to  be  indorsed  on  the  transfer,  and  such  secretary 
is  also,  on  demand,  to  deliver  a  new  certificate  to  the 
transferree. 

How  deed  of  defeasance  to  accompany  transfer  must  be 
penned.'] — ^The  defeasance  must,  as  we  have  just  before 
noticed,  be  made  by  a  separate  instrument.  It  must  recite 
that  the  mortgagor  is  entitled  to  the  shares  under  the  act  of 
Parliament  by  which  the  company  was  incorporated,  and  that 
the  mortgagor  has  transferred  the  shares  to  the  mortgagee, 
which  transfer  has  been  duly  registered  according  to  the 
provisions  of  the  act ;  and  it  should  then  be  declared  that 
the  mortgagee  is  to  stand  possessed  of  the  assi^ed  shares, 
upon  trust  for  securing  to  fiim  the  pa^pient  of  his  mortgage 
debt  and  interest,  with  power  of  sale  in  default  of  payment. 
The  mortgagor  then  enters  into  general  covenants  for  pay- 
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PMie  e^mpamietj  haw  aa&arized  to  horrem  wHmt§^  h 
Pabfic  companies  are,  under  the  acts  of  Parliament  by  wliidk  f: 
thej  are  incorporated,  generally,  if  not  inTariablj,  em-  r 
powered  to  borrow  nioney^finr  the  porpose  of  carrying  on  the  t- 
nndertaking.  Thus,  trostees  under  the  nomeroos  TnrainkB  « 
Acts,  now  repealed  bytlie  GreneralAct,3  ft 4  Geo. 4,  c  126,  % 
by  winch  all  mortgages  of  the  tolls  are  now  goyerned,  and  j^ 
railway  companies,  by  their  respective  acts  of  inooipmtion  \ 
are  empowered  to  borrow  money,  in  the  first-mentioDed  a 
instance  upon  the  secority  of  the  tolls,  and  in  the  second,  \ 
upon  the  success  of  the  undertaking.  In  either  case,  the  i 
form  of  security  is  pointed  out  by  the  several  acts  of  Par- 
liament by  whidi  such  tolls  are  legalized,  or  such  oompaniefl  ; 
are  incorporated. 

As  to  mortgages  of  turnpike  tolls.'] — ^With  respect  to  turn- 
pike tolls,  the  8l8t  section  of  the  act  3  &  4  Geo.  4,  c.  126, 
empowers  trustees  of  turnpike  roads  to  borrow  such  sums  of 
money  as  they  may  think  proper  on  the  credit  of  the  tolls, 
and  to  demise  and  mortgage  such  tolls,  as  also  the  tnnipike 
gates  and  toll-houses  for  collecting  the  same  (the  costs  of 
which  are  directed  to  be  paid  out  of  the  tolls),  as  a  security 
to  any  persons  who  shall  advance  such  money,  the  form  of 
which  mortgage  is  annexed  to  the  act:  (see  the  form 
1  Hughes  Pract.  Mort.  324.) 

Copies  of  mortgages  of  toUs  to  be  entered  in  a  hook  kept 
for  ihat purpose, 1 — ^Copies  of  such  mortgages  are  directed  to 
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be  entered  in  a  book  kept  for  that  purpose  by  the  derk  or 
treasurer  to  the  trustees  or  commissioners,  who  is  entitled 
to  the  sum  of  5«.,  and  no  more,  for  such  entry,  out  of  the 
tolls  ;  which  book  may  be  inspected  at  all  times  without  fee 
or  reward. 

As  to  the  assignment  of  mortgages  of  turnpike  toUs,'] — 
Mortgagees  of  turnpike  tolls  are  also  further  empowered  to 
assign  their  mortgages,  the  form  of  which  is  also  prescribed 
by  the  statute  to  be  indorsed  on  such  mortgage  security, 
or  to  be  underwritten  or  thereto  annexed,  and  signed 
in  the  presence  of  and  attested  by  one  or  more  creoible 
witness  or  witnesses :  (see  the  form  1  Hughes  Fract.  Mort. 
325.) 

Transfer  to  be  notified  to  clerk  or  treasurer  unthin  two 
calendar  months  after  date.'] — This  transfer  is  to  be  produced 
and  notified  to  the  clerk  or  treasurer  of  the  trustees  within 
two  calendar  months  after  the  date  thereof,  who  must  enter 
the  same  in  the  said  book,  for  which  he  is  to  be  entitled  to 
the  sum  of  5s.  ^  and  no  more,  and  such  transfer  shall  entitle 
the  assignee  to  the  full  benefit  of  such  mortgage  security  ; 
and  every  such  assignee  is  authorized  to  assign  the  same, 
and  so  toties  quoties^  and  it  will  not  be  in  the  power  of  any 
person  (except  the  persons  to  whom  the  same  shall  be  last 
transferred,  or  his  or  their  respective  executors  or  adminis- 
trators) to  release  the  original  mortgage  security ;  and  all 
persons  to  whom  such  mortgage  shall  be  made,  -vml,  in  pro- 
portion to  the  moneys  thereby  secured,  be  creditors  on  the 
tolls,  &c.  by  such  acts  granted  in  equal  degree  one  with 
another,  in  such  order  as  shall  be  agreed  upon  and  stipulated 
by  the  said  trustees  and  commissioners  at  the  time  of  the 
advance  of  their  respective  shares. 

As  to  mortgages  by  railway  companies.'] — Eailwav  com- 
panies, subject  to  the  restrictions  of  the  special  act  (8  Vict, 
c.  160,  s.  38),  and  by  an  order  of  a  general  meeting,  are 
empowered  to  borrow  money  by  mortgage  or  by  bond  upon 
the  security  of  the  imdertakmg,  and  the  future  calls  of  the 
shareholders;  and  also  to  re-borrow,  if  any  mortgage  or 
bond  shall  be  paid  off.  These  mortgages  or  bonds  must  be 
made  by  deed,  and  be  also  stamped  with  the  same  stamps  as 
are  required  in  ordinary  mortgage  transactions,  the  forms  of 
which,  as  we  have  already  noticed,  are  prescribed  by  the 
act,  and  must  be  made  under  the  common  seal  of  the  com- 
pany: (see  the  form  2  Con.  Free,  Part  V.,  Section  VI., 
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No.  m.,  p.  260,  2nd  edit.;  see  also  stat.  8  Vict,  c  16» 
schedule  D.) 

Of  the  estates  and  interests  which  the  several  mortgagees 
take  in  railway  property."] — Under  mortgages  of  this  desoip- 
tion,  the  several  mortgagees  are  entitled  one  with  another  to 
their  respective  proportions  of  the  tolls,  sums  and  premises 
comprised  in  such  mortgages,  and  to  the  future  calls  of  tiie 
shareholders,  according  to  the  respective  sums  advanced, 
and  to  be  repaid  the  s^une  with  interest,  without  any  pre- 
ference on  account  of  the  priority  of  the  date  of  any  sodi 
mortgages :  (stat.  8  Vict.  c.  16,  s.  42.) 

Mortgages  and  bonds  required  to  he  registered^] — ^All  these 
bonds  and  mortgages  are  required  to  be  registered  in  a  book 
to  be  kept  for  that  purpose  by  the  secretary,  to  be  open  for 
the  perusal  of  the  shareholders,  mortgagees,  and  bond- 
holders, at  all  reasonable  times :  (sect.  47.) 

How  mortgages  of  railway  companies  are  to  he  transferred,] 
—These  mortgages  and  bond  deots  may  be  transferred  by  a 
deed,  the  form  of  which  is  also  attached  to  the  above- 
mentioned  act  (8  Vict.  c.  16,  sched.  E.) ;  which  deed  must 
be  duly  stamped,  and  the  conditions  duly  stated ;  and  any 
transfer  of  such  mortgages  must  be  registered  with  the 
secretary,  in  the  same  manner  as  in  the  case  oi  the  original 
mortgage :  (sect.  47.) 

How  interest  on  the  mortgage  of  railway  shares  is  to  hi 
reserved.] — ^The  interest  on  such  mortgage  or  bond  is  to  be 
paid  at  the  periods  appointed  in  sudi  mortgage  or  bond,  and 
if  no  period  be  appomted,  then  it  is  payable  half-yearly,  and 
in  preference  to  any  dividends  payable  to  any  shareholders 
of  the  companv  (sect.  48),  but  such  interest  vnll  not  be 
transferable  unless  by  deed  duly  stamped. 

Company  are  empowered  to  fix  period  for  repayment  of 
money.^ — The  company  may,  if  they  thmk  proper,  fix  s 
period  m  the  mortgage  or  bond  for  the  repayment  of  tiie 
money ;  at  the  ex^u*ation  of  which  period,  the  mortgagee  or 
obligee  will  be  entitled  on  demand  to  the  repayment  of  his 
principal,  and  all  arrears  of  interest  accrued  due  thereon; 
and  if  no  place  of  payment  is  inserted  in  such  mortgage  or 
bond,  such  principal  and  interest  shall  be  payable  at  the 
principal  office  or  place  of  business  of  the  company:  (sect.  50.J 
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•ut  wliere  no  time  of  payment  is  fixed,  either  party  may 
Ive  the  other  six  montns'  notice. 

Maw  and  in  whatmamier  notice  mwt  ^^toeti.]— -The  notice 
inst  be  what  is  termed  a  written  notice,  that  is,  a  notice 
itlier  in  writing  or  in  print,  or  by  both,  and  if  given  by  a 
feor^^agee  or  l^nd  creditor,  must  be  delivered  to  the  secre- 
HTT)  or  left  with  the  principal  officer  of  the  company.  If 
Dca  notice  is  given  by  the  company,  it  must  be  served  either 
lersonally  on  the  mortgagee  or  bond  creditor,  or  left  at  his 
emdence,  and  if  such  mortgagee  or  bond  creditor  be  un- 
aiown  to  the  directors,  or  cannot  after  diligent  inquiry  be 
oand,  such  notice  shall  be  given  by  advertisement  in  the 
Umdan  and  DubUn  Gazette^  according  as  the  principal  office 
iiall  be  in  England  or  Ireland,  and  m  some  newspaper  as 
ifter  mention^:  (sect.  51.)  And  after  the  expiration  of 
nch  notice,  all  future  interest  shall  cease :  (see  Hodges  on 
ELailways,  138.) 

m.   HOBTGAOES  OF  POLICIES  OF  ASSURANCE  UPON  LiVXS;   DbBTS, 

Bills  of  Exchamoe.  Promusort  Notes,   and  otiieb 
Personal  SEouRrriES,  Judgments,  and  Legacies. 

JPoHeies  of  assurance  on  lives,  when  resorted  to  as  a  mort' 
g^ge  security."] — Policies  of  assurance  upon  lives  standing 
•lome  afford  very  inadequate  mortgage  securities ;  still,  per- 
wms  in  the  receipt  of  large  incomes  aerived  fi^>m  the  profits 
of  offices,  or  other  appointments,  who  are  desirous  of  raising 
a  sum  of  money  for  some  particular  object,  often  find  parties 
willing  to  make  them  the  required  advance  upon  having  a 
policy  of  assurance  upon  the  oorrower's  life  to  the  amount 
of  the  sum  to  be  secured,  accompanied  by  a  deed  of  covenant 
for  the  repayment  of  principal  and  interest,  and  to  keep  up 
the  policy  of  assurance,  with  power  for  the  lender  to  renew 
the  same  in  case  of  the  borrower's  default  in  so  doing. 

Mortgages  of  policies  of  assurance  liable  to  stamp  duty  J] — 
It  may  not,  perhaps,  be  improper  to  remark  here,  tnat  the  ad 
taiorem  duty  upon  mortgages  will  attach  upon  the  mortgage 
of  a  policy  of  assurance  m  Uke  manner  as  upon  mortgages  of 
my  other  kind  of  property;  and  these  observations  are, 
perhaps,  more  particuliurly  called  for,  because,  until  very 
lecently,  an  almost  universal  opinion  appears  to  have  pre- 
vailed amongst  the  profession  tnat  no  ad  valorem  duty  wnat- 
ever  was  chargeable  upon  an  assignment  of  a  policy  of 
assurance  by  way  of  mortgage  security ;  but  in  a  case  not 
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yerj  long  since  decided  in  the  Court  of  Exdiequer,  it  wu 
held  that  a  policy  of  assurance  was  a  yahiable  artide,  and 
d^ble  of  being  mortgaged,  and  that  therefore  an  assignment 
made  for  that  pmpose  will  rc»iiire  an  ad  valorem  stamp : 
(ColweU  T.  Dawson,  14  L.  T.  Rep.  468.) 

When  policies  qfassmxmee  are  most  freqmem&ji  adopted  at 
a  mortgage  security.'] — ^Where  a  life  policy  of  aasorance  is 
most  frequently  taken  as  a  mortgage  security,  is  where 
trustees  under  the  proTisions  of  a  marriage  settlement  are 
anthorized  to  make  certain  advances  out  of  the  trust  monejB 
to  the  husband,  upon  the  latter  effecting  a  policy  of  assurance 
upon  his  life,  and  assigning  the  same  to  the  trustees  as  a 
security  for  the  repayment.  An  instrument  of  this  nature 
recites  the  marriage  settlement  authorizing  the  trustees  to 
make  the  advance  to  the  husband  upon  the  above>mentioiied 
terms,  and  that  the  latter,  requiring  the  loan,  has  effected 
the  assurance  upon  his  life  to  the  amount  of  the  sum  to  be 
advanced  him,  m  consideration  of  which  advance  the  husband 
assigns  the  policy  to  the  trustees,  with  usual  power  to  receive 
and  give  discharges  for  all  moneys  to  be  received  by  virtue 
thereof,  followed  by  general  covenants  from  the  husband 
that  he  has  good  right  to  a»dgn ;  for  quiet  enjoyment,  and 
for  frirther  assurance ;  that  he  will  keep  up  policy  of  assor- 
ance,  with  power  for  trustees  to  renew  in  de&utt ;  that  lie 
will  attend  at  assurance  office  whenever  thereunto  required 
by  the  trustees,  and  will  do  no  act  to  endanger  the  policy; 
concluding  with  a  declaration  that  the  mortgage  moneys,  on 
the  decease  of  either  of  the  trustees,  shall  be  transmissible  to 
the  survivor:  (see  the  form  2  Con.  Prec.,  Part  V.,  Section  V., 
No.  IV.,  pp.  263,  264,  2nd  edit.) 

Bond  debts. "] — Bond  debts  are  not  often  made  the  subject- 
matter  of  a  mortgage  security,  because,  if  the  obligor's  dr- 
cumstances  are  such  as  to  render  his  bond  an  available 
security  to  a  third  party,  the  obliffee  of  such  bond  requiring 
his  money  can  resort  to  his  leg3  remedy  upon  the  bond 
itself.  Still,  it  sometimes  happens  that  a  bond  creditor  is  in 
immediate  want  of  a  sum  of  money  when  the  bond  is  only 
security  for  a  payment  to  be  made  at  some  future  and  perhaps 
distant  period ;  or  the  sum  which  the  obligee  requires  may 
be  so  small  in  proportion  to  the  amount  of  the  bond  debt, 
that  he  may  be  unwilling  to  call  it  in ;  in  either  of  which 
cases  a  mortgage  may  be  found  convenient,  provided  the 
borrower  can  discover  any  one  willing  to  make  an  advance 
upon  such  a  security. 
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Sow  mortgage  of  a  bond  debt  thotdd  be  penned.'] — ^Whcre 
mortgage  is  of  a  bond  debt,  the  assurance  should  recite  the 
ond,  and  that  the  mortgagee  has  agreed  to  make  the 
cLvanee  upon  its  security,  llie  mortgagor  must  then  assign 
be  bond  to  the  mortgagee,  with  power  of  attorney  to  sue 
tpon  and  give  effectiud  releases.  A  proviso  for  rc(icmption 
B  next  inserted,  to  which  is  sometimes  added  a  power  of 
tale  in  de&ult,  although,  generally  speaking,  the  mortgagee 
s  satiflfied  to  rely  upon  his  remedy  to  sue  upon  the  bond. 
n&e  mortgagor  enters  into  general  covenants  that  the  bond 
is  a  valid  and  subsisting  security ;  that  he  will  not  revoke 
Ulie  power  of  attorney,  or  release  any  action  brought  by  the 
■Kntgagee  in  his  name.  A  proviso  is  next  inserted  that  the 
■lortgagee  shall  not  be  compelled  to  sue  upon  the  bond,  to 
prevent  any  question  from  arising  as  to  his  liability  for  not 
taking  effectual  steps  to  enforce  uie  payment  of  the  money 
■eeiured  by  the  bond,  which  may  be  aucrwards  lost  by  the 
bankruptcy  or  insolvency  of  the  obligor;  and  concluding 
with  a  covenant  from  the  mortgagee  not  to  exercise  the 
pofwer  of  sale  without  giving  the  mortgagor  due  notice 
tiiereof :  (see  the  form  2  Con.  Prec,  Part  V.,  Section  VI., 
Ho.  v.,  pp.  265,  268,  2nd  edit.) 

Promissory  notes  and  bills  of  exchange.'] — Promissory  notes 
and  bills  of  exchange  are  not  often  made  the  subject-matter 
of  a  formal  mortgage  security,  although  it  is  a  duly  practice 
to  deposit  them  by  way  of  eaoitable  mortgage,  in  the  same 
manner  as  the  title  deeds  of  landed  pi*operty ;  still  they  may 
be,  and  sometimes  are,  actually  assicrned  as  a  mortgage  secu- 
rity ;  as,  for  example,  where  tne  biUs  have  a  long  time  to 
ran,  and  the  holder  has  immediate  occasion  for  money. 

How  mortgages  upon  bills  of  exchange  and  promissory  notes 
Andd  be  penned.] — The  form  of  a  mortgage  upon  the  secu- 
rity of  bills  of  exchange  or  promissory  notes  should  recite 
the  date  of  the  bills  or  notes,  the  name  of  the  debtor  or 
•eceptor,  the  sum  thereby  secured,  and  the  time  the  bill  or 
aote  has  got  to  run,  followed  by  a  recital  of  the  agreement 
for  loan ;  the  mortgagor  then  assigns  the  bills  or  promissory' 
notes,  accompanied  by  a  power  of  attorney  to  sue  for  the 
moneys  thereby  secured,  and  gives  receipts  for  the  same, 
iviih  a  proviso  for  redemption  upon  pa}'ment  of  mortgage 
debt  and  interest  at  the  appointed  time.  A  power  of  sale 
may  be  inserted,  although  the  power  of  attorney  to  sue  upon 
the  bills,  unless  they  are  of  an  unusually  long  date,  onen 
fpY&i  an  adequate  security  without  it.  Ihe  ubu:iI  covenants 
[p.  c]  2  X 
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ne,  fbr  psvment  of  principal  msmejs  and  intereBfe ;  that  te 
debt  fer  wl^ich  they  are  grren  as  &  aecnrity  is  an  aetoal,  '^^^ 
and  siibsiBtmg  debt ;  and  that  the  martgBgnr  will  not  refufci 
the  power  of  attorney,  or  rdeaae  the  dri3ir  or  any  mt&m 
brought  fbr  ita  recor^y;  and  for  fnrtiier  aaumanee;  cos- 
dndmff  with  a  proviso  that  the  mortgagee  shall  not  iacar 
any  hiUMlity  finr  neglecting  to  sue  i^on  tiue  biDs  or  notes: 
(see  the  fbnn  2  Cmi.  Pr^  Part  Y ^  Sectiaa  YI^  Ko.  YI, 
pp.  269,  270,  2nd  edit) 

Simple  ctmtrmei  dAt»J\ — Where  ample  contract  ddili  are 
assigned  as  a  mortgage  security,  the  best  course  is  to  hate 
the  amomtt  of  the  debts,  the  names  of  the  debtors,  wad  die 
particnlan  for  wfaidi  fehey  were  contracted,  set  iiat  ■  a 
•chedole  annexed  to  the  mortgape  deed.  Thn  deed  doaU 
recite  that  the  debts  are  so  pscrtKiilariBed  and  set  out,  and 
that  the  mortgagor  has  agreed  to  assign  than  as  a  seonitf 
lor  the  moneys  adranced  to  him.  He  shoold  iSuok  asngn  the 
debts,  with  a  power  of  attorney  to  soe  lor  and  giire  sofficieBt 
discharges  for  the  same,  to  wkidi  idioald  alao  be  added  t 
power  to  con^poimd  debts,  give  time  fiar  payment  and  take 
securities  for  such  payment,  so  as  dfeetaalfy  to  exonemle 
the  mortgagee  from  any  personal  reflponsibility  he  midit 
otherwise  incor  by  so  domg.  To  this  snoaM  also  be  adSed 
a  dechoration  of  trust  that  the  mortgagee  sludl  stand  pos- 
sessed of  all  the  creditB  he  shall  so  recorer  and  eet  in,  msl, 
vaposk  trust  to  defray  hu  incidental  expenses  thercSy  incmred, 
next,  to  retain  the  princ^[>al  moneys  and  interest  due  to  him 
upon  his  mortgage  security,  and  then  to  pay  over  the  snrphu 
monejrs  (if  any)  to  the  mortgagor,  or  his  perscmal  re^ 
sentatires.  A  proviso  for  redemption  on  payment  of  prinopil 
and  interest  should  be  inserted.  The  usual  covenants  are, 
that  the  mortgagor  will  pay  principal  mone3rB  and  interest 
on  some  spedned  day;  that  the  debts  assigned  are  actually 
due  to  him;  that  mortgagor  will  not  revoke  the  power  of 
attorney,  nor  release  any  of  the  debts;  and  for  further 
assurance ;  concluding  with  a  proviso  exonerating  the  mrat- 
ga^e  from  any  liabibty  for  neglecting  to  sue  fbr  ai^  of  the 
assigned  debts :  (see  the  form  2  Con.  Free.,  Part  v..  Sec- 
tion VI.,  No.  Vn.,  pp.  273,  275,  2nd  edit.) 

Judgment  dehtsJ] — ^In  the  mortgage  of  a  jndsment  debt, 
the  judgment  itself  should  be  recited,  and  if  sadi  judgment 
has  been  entered  up  upon  a  warrant  of  attorney,  that  hsi 
ou^ht  also  to  be  statea.  The  judgment  debt  should  then  be 
assigned,  with  the  usual  power  of  attorney  to  sae  fi>r  and 
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hre  eflfectual  discharges  for  the  same.  In  framing  this 
jMise,  care  most  be  taken  to  extend  the  power  to  appointing 
aabstitute  or  substitutes,  otherwise  the  assignee  of  a  moH' 
Mgo&  would  be  unable  to  sue  upon  it;  for  the  deed  alone 
■sees  a  mere  chose  in  action,  which  at  law  is  not  assignable, 
md  therefore  execution  upon  this  can  only  be  obtain^  from 
be  original  assignor,  who  is  alone,  in  the  eye  of  the  law,  the 
Mamej  for  the  original  creditor.  In  Ireland,  the  assignee 
if  a  jud^gment,  tn  the  case  of  jitdf^mepU  confessed,  but  not 
lllierwise,  is  enabled  to  sue  m  his  own  name,  so  that  in  a 
aMe  so  situated,  proirided  it  be  in  that  country,  it  will  not 
be  necessary  even  to  insert  a  power  of  attorney  from  the 
WngnnT  to  authorize  the  assignee  to  sue  for  the  debt  in  his 
own  name:  {O^CaUaghtat  v.  Marchioness  of  Thomond, 
9  Taunt.  82.)  Still,  in  Ireland,  as  well  as  in  England,  it 
will  erer  be  the  most  prudent  course  to  insert  a  power  of 
attomey  authorizing  the  mortgagee  not  only  to  sue,  but  also 
to  appoint  an  attorney  or  substitutes  for  that  purpose :  (see 
liw  rarm  of  a  mortgage  of  a  judgment  debt,  2  Con.  Free., 
Part  v.,  Section  VI.,  No.  VIU.,  pp.  276,  277,  2nd  edit.) 

Morlgt^es  of  legacies,"]— The  payment  of  legacies  being 
oftentimes  postponed  in  consequence  of  the  difEculty  of 
fretting  in  the  assets,  and  a  variety  of  other  causes,  a  legatee 
s  often  compelled  in  the  interim  to  resort  to  the  security  of 
Ids  l^acy  to  raise  a  fund  for  some  immediate  purpose. 

Precautions  to  be  taken  by  mortgagee's  solicitor  before  he 
fdoommends  an  advance  upon  a  legacy,'] — Before  a  solicitor 
advises  his  client  to  advance  money  upon  a  security  of  a 
leaacy,  he  must  satisfy  himself,  not  only  that  the  bequest  is  a 
wid  one,  and  the  amount  sufficient  to  afford  an  adequate 
lecQiity,  but  also  that  .the  executor  has  assented  to  such 
becjoest ;  for  until  such  assent  be  given,  the  le^tee  has  only 
an  inchoate  and  imperfect  title ;  added  to  wluch,  the  testa- 
tor's assets  may  be  altogether  inadequate  to  meet  the 
amount  he  has  beqiieathed,  which  can  never  be  determined 
until  the  executor  has  ascertained  the  extent  and  value  of 
the  assets,  and  assented  to  the  bequest ;  but  when  such  assent 
is  given,  then  the  title  of  the  legatee  is  made  complete ;  the 
legal  estate  of  the  executor  in  the  fund  ceases,  and  the  entire 
property,  legal  and  equitable,  becomes  vested  in  the  legatee ; 
after  which,  if  the  executor  should  waste  the  assets,  the 
persons  affected  by  it  cannot  come  upon  the  legatee  for 
ledress,  their  pnly  remedy  in  such  case  being  against  the 
2m2 
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executor  personally:    (Brigd.  55;   Roper  on  Leg.   844; 
Foster  v.  Spencer^  cited  in  Scamder's  case^  5  Rep.  12  b. 

Assent  equally  necessary  in  bequests  of  stock.'^ — ^An  erro- 
neous opinion  seems  at  one  time  to  have  prevailed,  that  as 
the  several  acts  of  Parliament  which  regulate  the  devising  <^ 
property  transferable  at  the  Bank  (by  which  the  probates 
of  wills  are  directed  to  be  therein  deposited  for  liie  puipose 
of  having  the  trusts  extracted),  that  where  stock  has  been 
specifically  bequeathed,  without  the  intervention  of  trustees, 
to  permit  the  transfer  to  be  made  to  the  legatees  and  not 
to  the  executor,  the  assent  of  the  executor  to  the  bequest 
was  thereby  rendered  unnecessary;  but  this  doctrine  is 
clearly  wrong ;  the  executor  has  a  legal  right  to  the  specific, 
as  well  as  to  the  general  assets,  to  .pay  debts,  &c.,  and  has, 
if  he  pleases,  the  sole  ri^ht  to  call  upon  the  Bank  to  transfer 
the  stock  into  his  name,  so  that  his  assent  is  as  essential  in 
tiie  case  of  a  bequest  of  stock  as  of  any  other,  personal  pro- 
perty, and  in  neither  case  will  any  legal  interest  vest  in  the 
legatee  until  such  assent  be  given.  It  is  also  perfectly 
immaterial  whether  such  property  be  given  speeificatty  in 
the  strict  sense  of  the  word,  or  as  a  residue ;  such  property 
being  considered  in  no  other  view  than  the  other  general 
assets  as  to  this  purpose,  and  therefore  subject  to  ajl  the 
incidents  of  a  testamentary  disposition  of  personal  estate: 
(I  Rop.  on  Leg.  483,  4th  edit. ;  Bank  of  England  v.  Moffaty 
3  Bro.  C.  C.  262 ;  Franklin  v.  Bank  of  England^  1  Russ,  575; 
S.  C,  9  B.  &  C.  156.) 

How  the  mortgage  of  a  legacy  should  he  framed J\ — ^In  a 
mortgage  deed  of  property  of  this  nature,  it  will  be  proper 
to  recite  the  will  by  which  the  legacy  is  bequeathed,  the  death 
of  the  testator, .  and  the  probate  of  his  will.  The  lefflunr 
should  be  then  assigned  to  the  mortsasee,  but  as  it  is 
incapable  of  being  sued  for  in  a  court  of  law,  it  would  be 
useless  to  insert  a  power  of  attorney  purporting  to  confer 
this  authority  upon  him ;  but  where  the  subject-matter  c^ 
the  le^cy  arises  out  of  a  fund  in  the  Court  of  Chancery, 
then  the  legatee  may  grant  a  power  of  attorney  to  the  mort- 
gagee authorizing  the  latter,  in  the  mortgagor's  name,  to 
authorize  any  barrister  to  appear  for  him  in  uie  suit  in  tiie 
said  Court  of  Chancery,  and  then  and  there  to  consent  to 
any  motion  or  petition  that  shall  be  presented  by  tiie  mort- 
gagee for  the  purpose  of  preventing  the  payment  and  transfer 
and  the  assigned  moneys  to  any  person  except  himself, 
without  due  notice  thereof,  or  for  the  purpose  of  obtaining 
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he  payment  and  transfer  of  snch  moneys.  To  this  should 
le  sodded  a  power  to  appoint  substitutes,  as  in  other  ordinary 
x>wers  of  attorney:  (see  the  form  2  Con.  Prec,  Part  V., 
ieotion  YL,  No.  IX.,  clause  A.,  in  notis,  p,  279,  2nd  edit.) 
This  clause  should  be  preceded  by  a  recital,  which  ought 
M>  be  inserted  in  the  clause  preceding  that  of  the  agreement 
br  tbe  loan,  wherein  the  order  of  the  Court  of  Chancery 
lireeting  that  the  trusts  of  the  will  should  be  carried  into 
Bxecution  should  be  stated,  and  the  subsequent  proceedings, 
if  any,  that  have  taken  place  thereon :  (see  a  form  of  this 
kind,  1  Con.  Prec.,  Part  U.,  Section  I.,  No.  XXXVII., 
olanse  3,  p.  202,  2nd  edit.) 


■   IV.  MOBTGAOBS  or  IbTSSBSTB  HI  Shifpinow 

Mortgages  of  interests  in  shippings  how  now  regtdatedJ] — 
Mortgages  of  interests  or  shares  in  shipping  are  now  regu- 
lated by  the  new  Merchant  Shipping  Act  (17  &  18  Vict 
o,  104),  by  which  a  registered  ship,  or  any  share  therein, 
may  be  transferred  by  way  of  mortgage  security  by  an  in- 
itmment  in  Uie  Form  I.  in  the  schedule  annexed  to  the  act, 
or  as  near  thereto  as  circumstances  will  permit :  (sect.  76.) 

As  to  form  of  morlgt^e,'] — ^The  form  of  mortgage  is 
beaded  b^  a  table  which  sets  out  the  name  and  description 
of  the  ship ;  whether  she  be  British  or  foreign  built ;  her 
port  of  registry ;  and  how  she  is  propelled,  as,  whelJier  by 
iteam  or  sails ;  and  if  by  steam,  whether  b^  paddle  or  by 
aerew.  Underneath  Uie  above  particulars  is  added  a  very 
diort  form  of  mortgage,  by  which  the  mortgagor,  in  consi- 
deration of  the  money  advanced  to  him,  enters  into  general 
Qovenants  with  the  mortgagee  for  payment  of  principal  and 
interest,  and  tiiat  if  such  mone^  are  not  paid  at  the  appointed 
time,  the  mortgagor  will,  durmg  such  time  as  the  same  shaU 
remain  unpaid,  pay  interest  for  so  much  of  the  principal 
aonejrs  as  shall  remain  undischarged  at  some  specmed  rate 
tlierem  mentioned,  by  equal  half-yearly  payments,  on  some 
particular  days  Uierein  specified ;  and  that  for  better  securing 
the  repayment  of  such  principal  moneys  and  interest,  the 
mortgagor  thereby  mortgages  to  the  mortgagee  the  shares 
of  which  he  is  the  owner  ofand  in  the  ship  above  described ; 
oonclnding  with  a  further  covenant  from  the  mortgagor  that 
he  has  power  to  mortgage  his  above-mentioned  shares  in  the 
ship,  and  that  the  same  are  free  from  incumbrances.  No 
powers  of  sale  are  contuned  in  this  form,  which  in  fact  are 
2  M  3 
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unnecessarj,  as  absolute  powers  of  sale  are  confeRed  vm 
the  mortgagee  by  the  express  words  of  the  act:  (sect  7i.) 

How  mortage  should  he  framed  where  there  are  ai^  n^ 
tered  incumSrancee.'^—lf  there  are  anj^  registered  meai* 
brances  (and  unless  incumbrances  are  registered,  a  mortgagN 
will  not  be  affected  by  them),  the  latter  oovenant  mut  te 
qualified  by  adding  at  the  end,  ^^save  as  c^peare  bg  At 
registry  of  the  said  ship^ 

Form  may  he  altered  according  to  circumstanees.y-WA 
a  slight  alteration  in  the  language  of  the  above  fonn,  to 
meet  the  particular  circumstances  of  the  case,  it  may  lie 
adapted  so  as  to  secure  a  general  balance  of  aooounts,  or 
otherwise,  as  occasion  may  require. 

How  executed,"] — The  instrument  must  be  si^ed,  seaM, 
and  delivered  in  the  presence  of  one  or  more  witness  or  wit- 
nesses, and  when  so  executed  and  attested  it  must  be  tikai 
to  the  registrar  of  the  port  at  which  the  ship  is  registered, 
who  will  enter  the  same  in  the  register  lKK>k  (sect  66)  ia 
the  order  of  time  in  which  the  same  is  prodaoed  to  himftr 
that  purpose,  and  at  the  same  time,  by  memorandum  under 
his  hand,  notify  on  the  instrument  of  mortgage  that  the  same 
has  been  recorded  by  him,  stating  the  date  luid  hour  of  ladi 
record :  (sect.  67.) 

Importance  of  getting  mortgage  registered  immediatdy  epgr 
execution.'] — No  time  »iould  be  lost  in  getting  the  mortgi^ 
r^stered ;  for  a  subsequent  mortgagee  of  the  same  shm, 
if  he  were  to  register  his  mortgage  first,  would  therein  obteia 
a  priority,  notwithstanding  he  might  have  had  any  expnee^ 
implied,  or  constructive  notice  of  the  previous  incumbnaee; 
mortgagees  under  this  act  being  entitled  in  priority  one 
over  another  according  to  the  date  in  which  each  inaUuawit 
is  recorded  in  the  register  book,  and  not  according  to  the 
date  of  the  instrument  itself:  (sect.  69.)  Added  to  iriochi 
a  registered  mortgage  will  not  be  affected  by  a  subseqacat 
act  of  bankruptcy  of  the  mortgagor :  (sect.  72.) 

Morigages  of  interests  in  shipping  formerly  liable  ts  k 
defeated  by  mortgagor''s  bankruptcy,] — ^rreviously  to  the  acb 
4  Geo.  4,  c.  41 ;  6  Geo.  4,  c.  110;  8  &  9  Will.  4,  c.  65; 
8  &  9  Vict.  c.  86;  and  17  &  18  Vict.  c.  104,  the  title  of  i 
mortgag^ee  was  liable  to  be  defeated  by  the  bankruptcjr  of 
the  original  owner  and  mortgagor,  or  assignor  of  the  ii^ 
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oontiimuiff  in  posseadon ;  but  now,  any  aasignment  of  a 
or  yessel  b^  way  of  mortffage,  if  duly  registered  accord- 
to  the  provisionfl  of  Uie  above-mention^  acts,  will  not 
iflfected  by  any  act  of  bankruptcy  conunitted  by  the 
fcgagor  aAier  the  time  when  such  assignment  shall  have 
1  so  registered,  notwithstanding  the  mortgagor  shall,  at 
time  he  shall  so  become  bankrupt,  have  in  his  possession 
»e  the  reputed  owner  of  the  ship :  (17  &  18  Vict.  c.  104, 

If  ike  interest  and  power  of  disposition  winch  a  mortgagee 
mires  m  the  mortgaged  property, '] — When  the  mortgage  is 
istered  the  assurance  is  complete;  still,  this  does  not 
[>lly  divest  the  ownership  of  the  mortgagor,  or  vest  it  in 
mortgagee,  the  former  still  continuing  owner,  except  so 
«8  may  be  necessary  for  making  the  snip,  or  the  mort- 
^  shares  therein,  available  as  a  security  for  the  mortgage 
>t :  (sect.  70.)  But  every  registered  mortgagee  has,  as 
have  previously  noticed,  an  absolute  power  of  sale  con- 
red  upon  him,  and  may  dispose  of  the  ship,  or  of  such 
ires  as  have  been  mortgaged  to  him,  and  in  respect  of 
ich  he  is  registered,  and  give  effectual  releases  and  dis- 
urges  for  the  purchase  moneys ;  but  if  there  are  several 
^tered  mortgagees  of  the  same  ship  or  shares,  no  subse- 
ent  mortgagee  shall,  except  under  the  order  of  some 
irt  capable  of  taking  cognizance  of  such  matters,  sell  such 
ures  without  the  concurrence  of  every  prior  mortgagee : 
fcst.71.) 

Power  to  mortgage  may  he  conferred  by  certificated] — ^Any 
(istered  owner,  who  is  desirous  of  effecting  a  mortgage  of 
f  ship  or  share  in  respect  of  which  he  is  re^stered,  at  any 
joe  out  of  the  country  or  possession  in  which  the  port  of 
^istry  of  such  ship  is  situate,  may  apply  to  the  registrar, 
o  shall  thereupon  enable  him  to  do  so  by  granting  such 
tificates  as  are  hereinafter  mentioned,  to  be  called  respec- 
elj  certificates  of  mortgage:  (sect.  76.) 

Requisitions  for  granting  ccrfi/fca/e.]— Previously  to  the 
inting  of  such  certificate,  the  applicant  is  required  to  stute 
the  registrar,  to  be  by  him  entered  in  the  register  book, 
3  following  particulars  (Uiat  is  to  say^ : 

1.  The  names  of  the  persons  by  whom  the  power  men- 
tioned in  such  certificate  is  to  be  exercised,  and  the 
maximum  amount  of  charge  intended  to  be  created 
if  it  is  intended  to  fix  any  such  maximum. 
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2.  The  specific  place  or  places  where  the  power  is  to  be 

exercised,  or  if  no  place  be  specifie<(  then  it  nifty 
be  exercised  anywhere,  subject  to  the  provisioDfl 
hereinafter  contained. 

3.  The  limit  within  which  the  power  may  be  exercised 

Requisitions  of  certificates  of  mortgage.'] — ^No  certificate 
shall  be  granted  so  as  to  authorize  any  mortgs^  to  be  made 
at  any  place  within  the  United  Kingdom,  if  the  port  of 
registry  of  the  ship  be  situate  in  the  United  Kingdom ;  or 
at  any  place  within  the  same  British  possession,  if  the  port 
of  registry  is  situate  within  a  British  possession;  or  by  any 
person  not  named  in  the  certificate :  (sect.  78.) 

Fomu  of  certificate.'] — ^The  certificates  are  to  be  in  tiie 
forms  marked  respectively  M.  &  N.  in  the  schedule  annexed 
to  the  act,  and  are  to  contain  a  statement  of  the  several 
particulars  thereinbefore  directed  to  be  entered  in  the  register 
book,  and  in  addition  Uiereto,  an  enumeration  of  any  regis- 
tered mortgages  or  certificates  of  mortgage  or  sale  anectang 
the  ships  or  shares  in  resp^t  of  which  sudi  certificates  are 
given :  (sect.  79.) 

Rules  to  be  observed.] — ^The  fi)llowing  rules  must  also  be 
observed : — 

1.  The  power  shall  be  exercised  in  conibrmity  ^th  the 

directions  contained  in  the  certificate. 

2.  A  record  of  every  mortgage  made  thereunder  shall 

be  indorsed  thereon  by  a  regbtrar  or  British  con- 
sular officer. 

3.  No  mortgage  bond  fide  made  thereunder  shall  be 

impeached  by  reason  of  the  person  by  whom  the 
power  was  given  dying  before  the  making  of  sucb 
mortgage.  * 

4.  Whenever  the  certificate  contains  a  spedficaiion  of 

the  place  or  places  at  which,  and  a  limit  of  time 
not  exceeding  twelve  months  within  which  the 
power  is  to  be  exercised,  no  mortgage  bona  fik 
made  to  a  mortgagee  without  notice  shall  be  im- 
peached by  reason  of  the  bankruptcy  or  inaolyeni^ 
of  the  person  to  whom  the  power  was  giyen. 

5.  Every  mortgage  which  is  so  registered  as  ^afiiresaid 

on  the  cextificate,  shall  have  priority  over  all  mort« 
gages  of  the  same  ship  or  share  created  subsequently 
to  the  date  of  the  entry  of  the  certificate  in  the 
registry  book ;  and  if  there  be  more  mortgages 
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than  one  so  indorsed,  the  respective  mortgagees 
claiming  thereunder  shall,  notwithstanding  any 
express,  implied,  or  constructive  notice,  be  entitled 
one  before  another,  according  to  the  date  at  which 
a  record  of  such  instrument  is  indorsed  on  the 
certificate,  and  not  according  to  the  date  of  Uie 
instrument  creating  the  mortgage. 

6.  Subject  to  the  foregoing  rules,  every  mortja^agee 

whose  mortgage  is  registered  on  the  certmcate 
shall  have  the  same  rights  and  powers,  and  be 
subject  to  the  same  liabilities,  as  he  would  have 
been  subject  to  if  his  mortgage  had  been  registered 
in  the  register  book  instead  of  on  the  certificate. 

7.  The  discharge  of  any  mortgage  so  registered  on  the 

certificate  may  be  mdorsed  uiereon  by  any  registrar 
or  British  consijlar  officer  upon  the  production  of 
such  evidence  as  is  hereby  required  to  be  produced 
to  the  registrar  on  the  entry  of  a  discharge  of  a 
mortgage  in  the  register  book ;  and  upon  sueh 
indorsement  being  made,  the  estate,  if  anv,  which 
passed  to  the  mortgagee,  shall  vest  in  the  same 
person  or  persons  in  whom  the  same  would,  having 
regard  to  intervening  acts  and  circumstances,  if  any, 
have  vested  if  no  such  mortgage  had  been  made. 

8.  Upon  the  delivery  of  any  cerdncate  of  mortgage  to 

the  registrar  by  whom  it  was  granted,  he  ^all, 
after  recording  in  the  register  book  in  such  manner 
as  to  preserve  its  priority  any  unsatisfied  mortgage 
registered  thereon,  cancel  such  certificate,  and 
enter  the  fact  of  such  cancellation  in  the  register 
book ;  and  every  certificate  so  cancelled  shtdl  be 
Toid  to  all  intents. 

Twer  of  Commissioners  of  Customs  in  case  of  loss  ofcer- 
iteJ] — Upon  proof  at  any  time  to  the  satisfaction  of  the 
imissioners  of  Customs  that  any  certificate  of  mortgage 
st,  or  so  obliterated  as  Jto  be  useless,  and  that  the  powers 
eby  given  have  never  been  exercised,  or  if  they  have 
i  exercised,  then  upon  proof  of  the  several  matters  and 
gs  that  have  been  done  thereunder,  the  registrar  is 
owered,  with  the  sanction  of  the  commissioners,  as  cii;- 
Btances  may  require,  either  to  issue  a  new  certificate,  or 
irect  such  entries  to  be  made  in  the  register  book,  or  such 
T  act,  matter,  or  thing  to  be  done  as  might  have  been 
e  or  done  if  no  such  loss  or  obliteration  bf^  taken  place : 
^82.) 


406  PRACTICE  OF  COVYSTANCIirO.        [bOOKU 

Revocation  of  certificate,'] — The  registered  owner  for  die 
time  being  of  any  ship  or  snare  therein  in  respect  of  which  a 
certificate  of  mortgage  has  been  granted,  specifying  tk 


thereto  as  circumstances  will  permit,  authorize  the  registrar 
by  whom  such  certificate  was  granted,  to  give  notice  to  the 
registrar  or  consular  officer  at  such  place  or  places  that  such 
certificate  is  revoked ;  and  notice  shall  be  given  accordin^y; 
and  all  registrars  or  consular  officers  receiving  sudi  notioea 
shall  record  the  same,  and  shall  exhibit  the  same  to  aS 
persons  who  may  apply  to  them  for  the  purpose  of  effecting 
or  obtaining  a  mortgage  or  transfer  under  the  said  certificate 
of  mortgage  or  safe ;  and  after  such  notice  has  been  so 
recorded,  Sie  said  certificate  shall,  so  &r  as  concerns  any 
mortgage  or  sale  to  be  thereafter  made  at  such  place,  be 
deemed  to  be  revoked ;  and  every  remstrar  or  consolar 
officer  recording  any  such  notice,  shall  Uiereupon  state  to 
the  registrar  to  whom  such  certificate  was  granted  whether 
anv  previous  exercise  of  the  power  to  which  such  certificate 
refers  has  taken  place. 

Where  the  ship  is  iMured,"] — ^If  the  ship  has  been  insured, 
the  mortgagee's  solicitor  should  obtain  an  assignment  of 
such  insurances  firom  the  mortgagor,  and  give  immediate 
notice  thereof  to  the  underwriters.  The  assignment  must 
contain  a  power  of  attorney  to  sue  for  the  moneys  recover- 
able in  respect  of  such  insurances,  and  give  receipts  for  the 
same  in  the  name  of  the  assignor  or  otherwise.  Aiid  it  must 
also  be  remembered,  that  such  assignments  will  require  an 
ad  valorem  stamp  proportioned  to  the  amount  of  the  sum 
advanced  upon  the  mortgage  security  {Colwell  y.  Dawsimy 
14  L.  T.  Rep.  468),  although  the  mortgage  c^  the  ship  to 
which  they  relate  is  free  firom  all  stamp  duty  whatever: 
(6  Geo.  4,  c.  41.) 

Propriety  of  aivthorizing  mortgagees  to  insure  when  w 
insurance  has  been  previously  effected,"] — If  the  ship  is  not 
insured,  it  will  be  a  prudent  plan  to  authorize  the  mortgagees 
to  effect  such  assurance,  with  a  covenant  from  the  mortgagor 
to  repay  all  sums  of  money  so  expended  upon  demand,  with 
interest  from  Uie  time  of  such  expenditure,  and  that  until 
such  repayment,  the  sums  so  expended  shall  be  in  the  nature 
of  a  fuither  charge  upon  the  mortgaged  shares  in  the  8hq». 
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MoYBABLB  Effects. 

Tienis  of  hausehM/umUure,  how  far  valid  a»  mort- 
rities,}— It  has  been  some  time  decided,  although 
doubted,  that  an  assignment  of  household  furniture 
r  moveable  effects  will  afford  a  valid  mortgage 
even  as  against  creditors,  until  the  right  of  redemp- 
mes  le^ly  forfeited  by  the  mortgagor*s  de&ult  m 
of  principal  and  interest  at  the  appointed  time 
:  y.  Koitton,  Pre.  Cha.  289 ;  Martindale  v.  Booth, 
.  489) ;  and  even  before  the  abolition  of  the  Usury 
;he  act  17  &  18  Vict.  c.  90,  mortgages  of  household 
and  other  moveables,  as  the^  £d  not  fall  within 
ption  of  loans  upon  the  security  of  any  lands,  tene- 
nereditaments,  were  not  affected  by  any  of  those 
isequently  a  higher  rate  of  interest  than  five  per 
bt  have  been,  and  often  was,  reserved  in  assurances 
bure. 

ontaffM  incidental  to  a  mortgage  of  household  fumi' 
— ^Tne  disadvantages  incidental  to  a  mortgage  of 
L  furniture,  or  other  moveables,  were — 
t  after  default  in  payment,  the  mortgagee's  estate 
absolute,  acquired  the  same  incidents  and  pro- 
in  the  case  of  an  absolute  sale,  the  latter  of  which, 
^hed  from  a  mortgage  security  before  default, 
^ere  the  original  owner  was  permitted  to  retain  the 
^nership,  Imve  been  considered  as  indicative  of 
1  therefore  void  as  against  creditors,  who  might 
lave  been  deceived  thereby :  (BucknaU  v.  Boieton, 

ere  the  f\imiture  or  other  moveables  were  contained 
id  house,  the  landlord's  right  to  distrain  them  for 
rould  have  overreached  the  mortgagee's  title. 
*tgage8  of  this  kind  were  not  allowed  to  prevail 
he  assignees  of  a  bankrupt,  or  of  an  insolvent 


Uie8  how  parttaUy  remedied."] — The  difficulty  with 
)  the  visible  ownership  might  have  been  in  some 
obviated  by  postponing  the  'time  of  redemption  to 
ant  day  beyond  the  usual  limit  in  ordinary  mort- 
rances,  or  to  such  time  as  the.mortgs^e  should 
g  appoint  (see  a  clause  of  this  Kind,  I  Con.  Free, 
QU.,  dause  5, 1st  edit) ;  but  the  two  other  diffi- 
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collies,  namelj^,  die  predoounaBt  lig^  of  kndk^ 

where  the  goods  were  oontained  in  a  house  if  ■ml  of  bin, 

and  the  saperior  clums  of  the  asagitees  m  cue  of  the 

mortgagor's  hMnikrupbey  or  msolvcnqr*  were  §dnad  to  be 

insomiofintahle, 

AUeratiout  m  <fte  law  effected  ly  reeeml  ewKteeaii.]~Biit 
the  law  in  all  the  above  respects  has  been  eooa^Jenhfy 
altered  b  j  the  recent  act  of  Parliament  (17  &  1 8  Tiet.  c  36), 
intituled  ''  An  Act  for  preventing  Fraods  upon  Creditors  hj 
Us  of  Sale  of  PersonJ  Chattds,^  which  enacts, 


Secret  Bills 

*^  That  every  bill  of  sale  of  personal  chattels  made  after 
the  passing  of  this  act  (10th  tTulj,  1854)  eitho'  absohitdj, 
or  conditionally,  or  subject  or  not  subject  to  any  tmsts,  and 
whereby  the  grantor  or  holder  shall  have  power,  dther  with 
or  without  notice,  and  either  immediately,  or  after  the  making 
of  such  bill  of  sale,  or  at  any  future  time,  to  seize  or  take 
possession  of  any  property  or  effects  compriaed  in  or  made 
subject  to  such  bill  of  sale ;  and  every  schedule  or  inventory 
which  shall  be  thereto  annexed  or  therein  r^erred  to,  <»r  a 
copy  thereof,  shall,  together  with  an  affidavit  of  the  time  of 
such  bill  of  sale  being  made  or  given,  and  a  descripticm  of 
the  residence  and  occupation  of  the  person  against  whom 
such  proofs  shall  have  issued,  and  of  every  attesting  witnesB 
to  such  bill  of  sale,  be  filed  with  the  officer  acting  as  derk 
<^  the  docquets  and  judgments  in  the  Court  of  Queen's 
Bench,  within  twenty-one  days  after  the  making  or  givijig  of 
such  bill  of  sale  (m  like  manner  as  a  warrant  of  attorney  in 
any  personal  action  given  by  a  trader  is  now  by  law  required 
to  be  filed),  otherwise  such  bill  of  sale  shall,  as  against  all 
assignees  of  the  estate  and  effects  of  the  person  whose  goods 
or  any  of  them  are  comprised  in  such  bill  of  sale  under  the 
laws  relating  to  bankruptcy  or  insolvency,  or  under  any 
assignment  for  the  benefit  of  creditors  of  such  person,  and  as 
against  all  sheriffs*  officers  and  other  persons  sdzins  any 
property  or  effects  comprised  in  such  bill  of  sale  m  the 
execution  of  any  process  of  any  court  of  law  or  equity 
authorizing  the  seizure  of  the  soods  of  the  person  by  whom 
or  of  whose  goods  such  bill  of  sale  shall  have  been  made, 
and  affainst  every  person  on  whose  behalf  such  process  shall 
have  been  issuea,  be  null  and  void  to  all  intents  and  pur- 
poses, so  far  as  regards  the  property  or  right  to  the  posses- 
sion of  any  personal  chattels  compnsed  in  such  bill  of  sale, 
which  at  or  after  the  time  of  sucn  bankruptcy,  or  of  filing 
the  insolvent's  petition  in  such  insolvency,  or  to  the  execu- 
tion by  the  debtor  of  such  assignment  for  the  benefit  of  his 
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editors,  or  of  executing  saoh  process,  as  the  case  may  be, 
I  the  possession  or  apparent  possession  of  the  person  making 
ich  bill  of  sale,  or  of  any  peorson  against  whom  the  process 
laJl  haye  issued,  under  or  in  the  execution  of  whicn  such 
Ql  of  sale  shall  be  made  or  given,  as  the  case  may  be  :^' 
lect.  1.)  {S&e  the  form  of  affidavit  to  be  filed  with  bill  of 
lie,  2  Con.  Prec.,  Part  V.,  Section  VI.,  No.  XII.,  p.  291, 
bad  edit.) 

l^rfeaMmee  should  be  written  on  biU  of  eale,'] — "  Where  the 
nU  <^8ale  is  made  subject  to  any  defeasance  or  condition, 
ir  decUiTation  of  trust  not  contained  in  the  body  thereof, 
neh  defeasance,  condition,  or  declaration  of  trust  shall,  for 
lU  the  purposes  of  this  act,  be  taken  as  part  of  such  bill  of 
nle,  and  shall  be  written  on  the  same  paper  or  parchment 
OB  which  such  bill  of  sale  shall  be  written  before  the  time 
lAetk  the  same,  or  a  copy  thereof,  shall  be  filed,  otherwise 
mbh  bill  of  sale  shall  be  null  and  void  to  all  intents  and 
purpoees  as  agtunst  the  same  persons,  and  as  against  the 
nme  property  and  effects,  as  if  such  bill  of  sale,  or  a  copy 
Aereol^  had  not  been  filed  according  to  the  provisions  of 
this  act:''  (sect.  2.) 

Officer  of  court  to  keep  a  book  containing^  parHculare  of 
mAhUl  of  9aie,'\''^^Th^  officer  of  the  court  is  to  keep  a 
book  containing  an  alphabetical  list  of  every  such  bill  of 
Mie,  containing  therein  the  name,  addition,  and  description 
of  the  person  making  or  giving  the  same;  or  in  case  the 


[  be  made  or  given  by  any  person  under  an  execu- 
,  of  any  process  as  aforesaid,  then  the  name,  addition, 
lad  description  of  the  person  against  whom  such  process 
judl  baye  issued,  and  also  of  the  person  to  whom  or  in  whose 
kvoor  the  same  shall  have  been  given,  together  with  the 
lumber  and  dates  of  the  execution,  and  filing  of  the  same, 
ud  the  sum  for  which  the  same  has  been  given,  and  the 
ime  or  times  (if  any)  when  the  same  is  thereby  made  payable, 
looordine  to  £he  form  contained  in  the  schedule  to  this  act, 
ivfaich  said  book  or  books,  and  eyery  bill  of  sale,  or  copy 
Aieireof,  filed  in  the  said  office,  may  be  searched  and  viewed 
bj  all  persons  at  all  reasonable  times,  paying  to  the  officer 
br  eyery  search  against  one  person  tno  sum  of  sixpence ; 
■nd  that  in  addition  to  the  last-menlioned  book,  the  said 
officer  shall  keep  another  book  or  index,  in  which  he  shall 
osnse  to  be  fairly  inserted,  as  and  when  such  bills  of  sale  are 
filed  in  manner  aforesaid,  die  name,  addition,  and  description 
of  the  person  making  or  giving  the  same,  or  of  the  person 
[p.  C]  2  K 
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against  whom  sach  process  shall  have  issued,  as  the  ease  i 
may  be,  as  also  of  the  persons  to  whom  or  in  whose  faTOor 
the  same  shall  have  been  given,  but  containing  no  further 
particulars  thereof;  which  last-mentioned  book  or  index  sD 
persons  shall  be  permitted  to  search  for  themselves,  ptjing 
the  officer  for  such  last-mentioned  search  the  sum  of  one 
shilling:"  (sect.  8.) 

Office  copies  or  extracti  to  he  given,'] — "  Any  person  is 
entitled  to  nave  an  office  copy  or  extract  of  every  bill  of 
sale,  or  a  copy  thereof,  filed  as  aforesaid,  upon  paying  for 
the  same  at  the  like  rate  as  for  copies  of  judgments  in  the 
said  Court  of  Queen*s  Bench  :^'  (sect.  5.) 

Satisfaction  may  he  enteredJ] — ^^  A  judge  of  the  court  is 
authorized  to  order  a  memorandum  of  satis&ction  to  be 
written  upon  any  bill  of  sale,  or  copy  thereof,  where  it  shall 
appear  that  the  debt  Uiereby  secured  has  been  satined :" 
(sect.  6.) 

Interpretation  of  termsJ]-—^^  In  construing  this  act,  the 
following  words  and  expressions  are  directed  to  have  the 
meaning  thereby  assigned  to  them,  unless  there  is  something 
in  the  subject  or  context  repugnant  to  such  constmctioD 
(that  is  to  say) : 

What  wiU  or  will  not  he  comprehended  under  ike  term  hiU 
of  sale  J]—*  ^  The  expression  ^biU  of  sale'  shall  indade  biUs 
of  sale,  assignments,  transfers,  declarations  of  trust  without 
transfer,  and  other  assurances  of  personal  chattels  as  security 
for  any  debt,  but  shall  not  include  the  following  documents; 
that  is  to  say,  assignments  for  the  benefit  of  creditors  of  the 
person  making  or  giving  the  same ;  marriage  settlements, 
transfers  or  assignments  of  any  ship  or  yessel,  or  any  share 
thereof;  transfer  of  goods  in  the  ordinary  course  of  businefls 
of  any  trade  or  calling ;  bills  of  sale  of  goods  in  foreign  parts, 
or  at  sea ;  bills  of  lading ;  India  warrants,  warehouse-keepers 
certificates ;  warrants  or  orders  for  the  delivery  of  goods,  or 
any  other  documents  used  in  the  ordinary  course  of  l)U8me8B, 
as  proof  of  the  possession  or  control  of  goods,  or  authoriziDg 
or  purporting  to  authorize  either  by  indorsement,  or  by 
delivery,  the  possession  of  such  document  to  truisfer  or 
receive  the  gocKls  thereby  represented :"  (sect.  7.) 

WTuit  will  he  included  under  the  term  personal  chattds.']—- 
^^The  expression    ^personal  chattels*  shall  mean  goodS) 
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innitiure,  fixtures,  and  other  articles  capable  of  complete 
nmafiar  by  delivery,  and  shall  not  include  chattel  interests 
m  real  estates,  or  shares  or  interests  in  the  stocks,  funds,  or 
Menritiea  of  any  government,  or  in  the  capital  or  property 
di  any  incorporated  or  joint  stock  company,  nor  (moses  in 
iOtton,  nor  any  stock  or  produce  upon  any  farm  or  lands 
which  by  virtue  of  any  covenant  or  agreement,  or  of  the 
dtstom  of  the  country,  ought  not  to  be  removed  from  any 
fiurm  or  lands  where  the  same  shall  be  at  the  time  of  the 
auking  or  giving  of  such  bill  of  sale  '^  (ib,) 

What  shall  be  deemed  to  be  visible  ownership  of  chattels 
personal.']  —Personal  chattels  shall  be  deemed  to  be  in  the 

S parent  possession  of  the  persons  making  or  giving  the  bill 
sale,  so  long  as  they  shall  remain  or  be  in  or  upon  any 
bouse,  mill,  warehouse,  building,  works,  yard,  land,  or  other 
premises  occupied  by  bun,  or  as  they  shall  be  used  and 
enjoyed  by  him  in  any  place  whatsoever,  notwithstanding 
that  formal  possession  thereof  may  have  been  taken  or  given 
to  any  other  person :  (ib,) 

How  mortgage  deed  of  household  furniture^  and  other  mooe- 
oUsff,  shotdd  be  penned^] — In  preparing  a  mortgaso  deed  of 
hKuiehold  furniture,  or  other  moveable  effects,  ike  instru- 
ment, after  settmg  out  date,  the  names,  place  of  residence, 
tnd  occupation  of  the  parties,  and  a  short  recital  of  the 
agreement  for  loan  ought  to  contain  an  assignment  by  the 
mortgagor  of  the  goods,  which  should  be  specified  and  set 
forth  in  a  schedule  annexed  thereto,  unto  the  mortgagee, 
with  a  condition  or  defeasance  for  avoiding  the  assurance 
jxpoD.  payment  hj  the  mortgagor  of  the  principal  moneys  and 
interest  on  receiving  a  written  demand  from  the  mortgagee 
to  that  effect ;  to  these  should  be  added  clauses  containing 
power  of  sale  in  default  of  payment ;  as  also  to  seize  and 
carry  off  the  assigned  effects;  followed  by  a  declaration 
€^  trust  that  afler  deducting  expenses  of  sale,  the  mort- 
gagee is  to  retain  his  principiu  moneys  and  interest,  and  pay 
OTer  the  surplus  moneys,  if  any,  to  the  mortgagor.  The 
usual  covenants  are  general  covenants  from  the  mortgagor 
for  payment  of  principal  moneys  and  interest  on  demand, 
and  that  in  the  meantime  he  will  pay  the  interest  half-yearly, 
or  at  some  other  stated  periods ;  and  also  to  insure  against 
damage  by  fire;  and  the  mortgagee  enters  into  qualified 
covenants  for  quiet  enjoyment  by  the  mortgagor  until  default: 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  VI.,  No.  X., 
pp.  283  to  287,  2nd  edit.) 

2  N  2 
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When  the  assurance  is  intended  to  comprise  after-acqmred 
property.'] — An  assignment  of  personal  cnattels  is  incapable 
of  passing  after-acquired  property;  still  that  object,  when 
desired,  may  be  attained  by  merely  adding  a  power  of  attorney 
to  the  mortgage  deed.  To  accomplish  this,  the  mortgagor 
appoints  the  mortgagee,  his  attorney  authorizing  the  ktter, 
in  his  name,  to  make  a  perfect  assignment  of  any  goods  not 
legally  passing  under  this  present  assignment  to  which  the 
mortgagor  shall,  during  the  continuance  of  the  mortgage 
security,  become  entitled,  or  oyer  which  he  shall  acquire 
any  beneficial  power  of  disposition :  (see  the  form  2  Con. 
Prec.,  Part.  V.,  Section  VI.,  No.  X.,  clause  A.,  in  notff, 
p.  284,  2nd  edit.) 

Steps  necessary  to  confer  the  benefit  of  after-acquired  pro- 
perty vpon  mortgagee.'] — In  order  that  the  mortgagee  maj 
acquire  the  benefit  of  such  after-acquired  property  when  it 
has  actually  accrued  to  the  mortgagor,  it  will  be  necessary 
for  the  former  to  yest  such  property  in  some  third  party,  to 
hold  in  trust  for  him,  which  he  must  do  by  making  an  assign- 
ment of  the  after-acquired  property  to  such  trustee  in  the 
mortgagor's  name,  under  the  power  of  attorney  for  that 
purpose  limited  to  him  by  the  mortgage  deed :  (see  the  form 
of  assignment,  2  Con.  Prec,  Part  v.,  Section  VI.,  No.  XX, 
p.  288,  2nd  edit.) 

Necessary  steps  to  secure  the  validity  of  the  mortgage 
security,'] — As  soon  as  the  deed  of  assignment  is  executed, 
an  affidayit  in  the  form  already  pointed  out  should  be 
prepared  aud  sworn.  This  affidavit  must,  as  we  haye  pre- 
viously noticed,  contain  the  time  at  which  such  bill  of  sale 
was  made,  and  also  the  description  of  the  residence  and 
occupation  of  the  maker,  or  when  given  by  a  person  under 
execution  of  any  process,  a  description  of  the  residence 
and  occupation  of  the  person  against  whom  such  process 
shall  have  issued,  as  also  of  every  attesting  witness ;  and  care 
must  be  taken  that  the  description,  in  compliance  with  the 
above  requisitions,  be  full  and  accurate  in  every  particular, 
otherwise  the  affidavit  will  not  be  received.  No  time,  either, 
ought  to  be  lost  in  getting  the  affidavit  filed,  which,  as  we 
have  already  remarked,  must  be  done  within  the  space  of 
twenty-one  days  after  the  making  of  such  bill  of  sale,  other- 
wise the  bill  of  sale  will  become  void. 
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VL  MOBTQAOBS  OF  MIXED   KINDS  OF  PbOPBBTT. 

AU  kind*  of  properly  capable  of  being  nufrigag^  may  be 
cmiained  m  the  same  instrument.'] — The  same  instrument 
may  be  made  to  contain  every  kind  and  description  of  pro- 
porij  that  is  capable  of  being  made  the  subject-matter  of  a 
mortgage  secanty ;  nor  does  the  objection  to  includinp^  real 
•ad  personal  estate,  or  property  of  different  tenures,  m  the 
mme  deed,  on  account  of  the  various  kinds  of  properties 
beinff  transmissible  to  a  different  course  of  representatives 
•Q  <£uminff  beneficially  under  the  same  assurance,  hold  in 
tiie  ease  of  a  mortgage  security,  because,  in  that  case,  in 
whatever  course  the  legal  estate  may  be  transmissible,  the 
personal  representatives  of  the  mortgagee  are  the  persons 
liho  are  really  beneficially  interested,  and  as  such  are  entitled 
to  the  custody  of  the  title  deeds  and  other  documents  of 
title ;  the  heir  taking  no  more  than  a  mere  dry  and  unprofit- 
•Ue  le^  estate,  which  he  is  bound  to  convey  according  to 
fteir  directions,  and  possessing  no  other  control  over  the 
property  than  what  is  for  their  exclusive  benefit. 

Maw  mortgages  of  mixed  property  shotdd  be  penned,'] — 
Where  the  property  which  is  to  form  the  mortgage  security 
Oonaists  of  freehold  and  leasehold,  or  of  freehold  and  copyhold 
piToperty,  the  fireehold  should  be  inserted  first ;  if  it  consists 
of  mehold,  leasehold,  and  copyhold  estates,  liie  freeholds 
Bhonld  be  first  inserted,  then  the  leaseholds,  and  afterwards 
the  copyholds:  (see  a  form  of  this  kind,  2  Con.  Free., 
Part  v.,  Section  VII.,  No.  I.,  p.  296,  et  seq.,  2nd  edit.)  If 
chattels  personal  are  to  be  included  in  the  same  instrument, 
thej  should  generally  be  inserted  after  the  chattels  real,  or 
the  copyholds,  if  either  of  the  latter  kinds  of  property  are 
included  in  the  assurance.  But  where  such  chattels  consist 
of  fixtures  annexed  to  the  freehold,  or  machinery  or  imple- 
sients  employed  for  the  purposes  of  trade,  it  will  be  proper 
to  add  these  to  the  description  of  the  particular  parcels  t.o 
which  they  appertain,  and  to  enumerate  and  particularize 
them  in  a  schedule  annexed  to  the  mortgage  deed* 

Propriety  of  inserting  a  power  to  redeem  in  parcels^  and 
that  powers  of  sale  shall  be  first  exercised  upon  certain  portions 
of  the  mortgaged  property,] — ^In  all  mortgages  of  mixed  kinds 
of  property,  it  will  be  advisable  to  give  the  mortgagor  a 
power  to  imeem  in  parcels;  as  also  to  provide,  where  there 
v  a  power  of  sale,  that  certain  specified  portions  of  the  pro- 
perty shall  be  first  applied  for  the  purpose  of  satisfying  the 
2  N  3 
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mortgage,  and  directing  that  none  of  the  remaining  portions 
shall  be  so  appropriated  until  that  which  is  first  mentioned 
shall  haye  prov^  insufficient :  (see  the  farm  2  Con.  Prec, 
Part  v.,  Section  VII.,  No.  11.,  dause  16,  p.  314,  2nd  edit) 
A  clause  of  this  kind  is  often  of  the  utmost  importance  to 
the  interests  of  the  mortgagor,  particnlariy  where  some 
portion  of  the  mortgaged  property  consists  of  a  life  estate,  or 
of  a  reversionary  interest ;  or  its  enjoyment  depends  upon  a 
contingency ;  or  where  the  property  is  of  a  fluctuating  nature, 
as  money  in  the  funds,  minmg  interests,  whether  in  the  form 
of  dues  or  shares,  shares  in  railways,  bridges,  or  canals,  or 
other  interests  of  a  similar  kind,  which  at  certain  times 
can  only  be  sold  at  a  great  pecuniary  sacrifice ;  and  at  the 
same  time  that  other  kinds  of  property  included  in  the  same 
mortgage  assurance  of  a  less  changeable  value,  as  landed 
property,  for  instance,  might  be  sold  without  any  pecuniarj 
sacrifice  whatever,  and  prove  fully  adequate  for  the  required 
purposes.  The  power  of  being  enabled  to  redeem  in  parcels 
18  always  advantageous  to  a  mortgagor,  and  particularly  so 
where  any  of  the  mortgaged  property  is  of  a  fluctuatins 
nature,  as  by  redeeming  a  portion  which  has  become  enhanced 
in  value  he  may  take  advantage  of  the  market,  and  thus 
realize  a  considerable  profit,  wl^eh  he  w()uld  have  been 
unable  to  do  if  compelled  first  of  all  to  redeem  the  whole 
of  the  mortgaged  property. 

VII.  Bonds  and  Warrants  op  Attorwkt  for  securiko  the 
Payment  of  a  definite  and  certain  Sum  of  Monet. 

1.  Bonds. 

2.  Warrants  of  attorney. 

3.  Post  obit  bonds. 

1.  Bonds. 

Where  the  bond  is  given  as  an  original  security^ — ^The 
form  of  a  bond  given  as  an  original  security  for  the  payment 
of  a  definite  and  certain  sum  of  money  is  a  very  simple  one, 
by  which  the  obligor  binds  himself  in  a  penal  sum  in  double 
the  amount  of  the  money  secured,  conditioned  to  be  void  on 
payment  of  the  sum  really  secured,  either  on  demand  or  on 
some  appointed  day :  (see  the  form  2  Con.  Prec.,  Part  V., 
Section  XI.,  No.  I.,  p.  405,  2nd  edit.) 

When  given  as  a  collateral  security, "] — If  given  as  a  col- 
lateral security,  it  will  then  be  proper  to  insert  at  the  end  of 
the  condition  for  payment  of  principal  and  interest  that  the 
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Bom  thereby  secured  is  the  same  as  is  secured  by  the  original 
•ecurity,  setting  out  the  date,  parties,  &c.  to  the  latter  in- 
Btnunent,  so  as  clearly  to  identify  it :  (see  the  form  2  Con. 
Flrec^  Part  V.,  Section  XI.,  No.  I.,  in  notis^  2nd  edit.) 

Where  the  money  secured  is  to  be  repaid  by  insttdments.'] — 
If  the  money  secured  is  to  be  repaid  by  instalments,  there 
flhould  be  inserted,  immediately  after  the  exordium,  a  recital 
of  the  loan,  and  of  the  arrangement  by  which  the  obligee  is 
to  receive  the  repayment  by  instalments ;  with  a  condition 
for  avoiding  the  bond  if  such  instalments  are  paid  accord- 
ingly :  (see  the  forms  2  Con.  Prec,  Part  V.,  Section  XI., 
Nos.  II.  and  UI.,  pp.  407,  408,  2nd  edit.) 

Advantages  of  a  bond  over  a  deed  of  covenant  where  money 
it  to  he  paid  by  instalments^] — Where  money  is  to  be  paid  by 
im^alments,  a  bond  affords  a  more  advantageous  security 
tiian  a  covenant ;  because,  in  the  former  case,  an  action  may 
be  brought  upon  the  bond  in  case  default  should  be  made 
in  payment  of  any  one  of  the  instalments ;  whereas,  if  the 
remedy  is  upon  covenant,  no  action  will  lie  before  all  the 
instalments  become  payable.  The  reason  of  this  distinction 
is,  that  in  covenant,  the  contract  being  entire,  no  breach  can 
be  incurred  until  the  last  instalment  becomes  due ;  whereas, 
in  the  case  of  a  bond,  a  distinct  contract  arises  upon  each  in- 
stalment, so  that  if  default  is  made  in  the  payment  of  any 
one  of  them,  a  breach  will  be  thereby  incurred :  (Rudd  v. 
Price,  2  H.  Blackst.  547 ;  Coates  v.  Hewitt,  1  Wils.) 

Where  the  bond  is  entered  into  by  one  or  more  obligors,  or 
with  sureties,'^ — ^Where  a  bond  is  given  by  one  or  more 
obligors ;  or  if  sureties  concur  in  the  obligation,  they  should 
be  jointly  and  severally  bound;  for  if  only  jointly  bound,  in 
case  one  of  the  obligors  were  to  die,  his  representatives 
would  be  wholly  discharged  at  law,  and  in  most  instances  in 
equity  also :  {Towers  v.  Moore,  2  Vem.  99 ;  see  the  form  of 
a  joint  and  several  bond,  2  Con.  Prec,  Part  VI.,  Section  II., 
No.  X.,  p.  552,  2nd  edit.) 

When  equity  wHl  hold  the  representatives  of  a  joint  obligor 
Uahle  upon  a  joint  bondJ] — StiU,  in  certain  cases  which  par- 
ticularly call  for  the  aid  of  a  court  of  equity,  as  where  a 
joint  bond  has,  by  mistake,  been  given  where  a  joint  and 
several  bond  was  intended,  and  the  parties  were  ignorant  of 
the  distinction  between  the  operation  of  the  two  instruments 
(jQray  y.  ChesweU,  9  Yes.  125  ;  UnderhOl  v.  Horwood,  12  ib. 


4  IB        PRACTICE  OP  CONVEYANCING.    [bOOKIL 

277) ;  or  where  a  joint  bond  has  been  given  for  a  partner- 
ship debt  {Devaynes  v.  Hohle,  1  Mer.  505) ;  or  where  it 
relates  to  any  transactions  in  which  all  the  parties  bocmd 
have  been  individually  benefited,  as  where  several  persons 
give  a  joint  bond  to  secure  a  banking  account,  upon  which 
each  may  receive  advances  {Thorpe  v.  Jackson,  2  Yon.  & 
Coll.  553) ;  in  all  such  cases  equity  will  consider,  that  not- 
withstanding the  bond  is  joint  m  form,  the  real  intention  of 
the  parties  is  that  its  operation  shall  be  both  joint  and 
several :    (Braithwaite  v.  Britain^  1  Kee.  206.) 

2.  Warrants  of  Attorney. 

As  to  form  of  warranto/ attorney,'] — A  warrant  of  attorney 
to  secure  the  payment  of  a  definite  sum  of  money  authorizes 
certain  attorneys  to  enter  up  judgment  against  the  debtor  m 
a  sum  of  money  double  the  amount  intended  to  be  secured, 
with  a  defeasance  annexed  thereto,  by  which  it  is  agreed 
that  no  execution  shall  be  sued  out  upon  the  judgment  untfl 
default  shall  be  made  in  payment  of  the  principal  moneys 
and  interest  thereby  secured. 

Where  the  warrant  of  attorney  is  given  as  a  collateral  seat- 
r%.]— Where  a  warrant  of  attorney  is  given  by  way  of 
collateral  security,  a  recital  of  such  collateral  security  should 
precede  the  defeasance :  (see  the  form  2  Con.  Prec,  rart  V., 
Section  XL,  No.  VIII.,  clause  1,  p.  420,  2nd  edit.) 

Warrant  of  attorney  must  be  filed  within  twenty -one  days."] 
— "No  time  should  be  lost  after  the  warrant  of  attorney  is 
given  in  getting  it  filed,  as  every  warrant  of  attorney,  or  a 
true  copy  thereof,  and  of  the  attestation  thereof,  and  thft 
defeasance  and  indorsements  thereon  in  case  such  warrant  be 
to  confess  judgment  in  the  Court  of  Queen's  Bench — or  such 
true  copy,  in  case  the  warrant  be  to  confess  Judgment  in  any 
other  court — must,  within  twenty-one  days  auer  the  execution 
thereof,  be  filed,  together  with  an  aflidavit  of  the  time  of  the 
execution  thereof,  with  the  clerk  of  the  dockets  and  judg- 
ments of  the  Court  of  Queen's  Bench,  otherwise  it  will  be 
void  as  against  the  assignees  of  the  party  in  case  he  should 
afterwards  become  bankrupt  or  insolvent :  (3  Geo.  4,  c  S9| 
8.  1;  Hurst  v.  Jennings^  5  B.  &  C.  650;  12  &  13  Vict. 
c.  106,  s.  136 ;  Acraman  v.  Hemaman,  19  L.  J.  355,  Q.  B.) 
The  twenty-one  days  are  reckoned  one  day  inclusive,  the 
other  exclusive ;  hence  a  warrant  of  attorney  executed  on  the 
9th  may  be  filed  on  the  30th  day  of  the  same  month  (  WiBiam 
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.12  Ad.  &  £11. 635),  and  the  affidavit  of  execation 
auLY  be  accordinglj:  (RMnson  v.  Robinson,  3  Dowi.  &  Lo. 
IM.)  But  unleaa  filed  within  the  twenty-one  dajs,  it  cannot 
at  any  distance  of  time  be  made  available  in  the  event  of  the 
bankraptc^  or  insolvency  of  the  party  giving  it,  notwith- 
slanding  the  judgment  may  have  been  entered  up,  execution 
awaed,  and  seizure  and  sale  uf  the  goods  efiectea  long  before 
the  act  of  bankruptcy  or  imprisunment  of  such  party,  and  on 
fraud  being  in  &ct  suggested :  {BittUston  v.  Cooper y  14  Mees. 
&  Wels.  899.) 

3.  Post  obit  Bonds. 

For  what  purposes  usually  given."] — Post  obit  bonds  may 
he  given  to  secure  a  present  advance,  or  debts  already 
iQcimred.  As  payments  thus  secured  are  always  deferred 
QrtQ  the  death  oi  some  party  named  in  the  bond,  and  are 
often  rendered  extremely  precarious  by  being  made  payable 
Qpljr  upon  the  contingency  of  the  borrower  or  debtor  sur- 
living  such  party,  the  actual  value  of  a  security  of  this  nature 
aiust  necessarily  vary  in  proportion  to  the  probable  delay  in 
payment,  or  risk  incurred  or  ultimate  loss  by  failure  of  the 
contingent  event  upon  which  alone  such  payment  is  to  be 


Where  the  bond  is  given  m  consideration  of  a  present  pay- 
ment.']— Where  a  post  obit  bond  is  given  in  consideration  of 
a  inresent  payment  of  money  to  the  obligor,  the  instrument 
is  penned  in  much  the  same  form  as  an  ordinary  bond  to 
aecare  the  payment  of  a  definite  sum  of  money.  It  contains 
the  usual  exordium,  with  a  penalty  in  double  the  amount  of 
the  sum  intended  to  be  secured.    It  recites  the  agreement 

5  which  the  obligor,  in  consideration  of  a  present  payment 
a  certain  sum,  as  500/.,  for  instance,  is  to  pay  the  obligee 
a  certain  sum,  as  1,000/.,  for  instance,  in  the  event,  but  not 
Otherwise,  of  the  obligor  surviving  some  party  named,  gene- 
rally his  father,  or  some  other  relation  or  person  upon  whose 
decease  he  is  to  succeed  to  property ;  with  a  condition  for 
aToiding  the  bond  in  case  the  obligor  shall  survive  the  party 
named,  and  pay  the  1,000/.,  or  sh^l  die  in  the  lifetime  of  the 
party ;  in  which  latter  case  the  obligee  will  lose  his  money. 

Where  a  warrant  of  attorney  is  given  as  a  collateral  secu- 
rify.'] — A  bond  of  this  kind  is  generally  accompanied  by  a 
warrant  of  attorney,  in  which  the  bond  is  recited ;  and  the 
defeasance  declares  the  warrant  of  attorney  to  be  given  as  a 
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•ecinity  for  payment  to  the  obligee  of  ihe  monej  Uierdyj 
flecored,  in  case  the  obligor  staSi  ontlire  the  party  upon 
whose  decease  it  is  to  become  payable ;  but  that  no  execotioD 
is  to  be  taken  ont  under  the  warrant  of  attomey  onless  tint 
event  shall  actually  take  place,  or  if  the  obligor,  in  that 
event,  shall  pay  the  obligee  the  som  thereby  secured  and  in 
that  event  become  payable. 

Where  the  band  is  given  to  secure  a  dM  alreadg  imeurred.'] 
Where  a  bond  of  this  kind  is  given  as  a  consideration  for  the 
release  of  a  pre-existing  debt,  after  the  usual  exordium,  the 
instrument  should  recite  the  amount  and  nature  of  the  debt, 
and  the  obligor's  inability  to  discharge  it  during  the  lifetime 
of  the  party  upon  whose  decease  the  post  obit  payment  is  to 
be  made,  followed  by  the  agreement  of  the  creditor  or  obligee 
to  release  him  thercdBrom,  upon  his  giving  a  post  obit  bond 
payable  upon  such  party^s  decease,  and  also  a  recital  that 
fuch  release  has  been  given  accordingly,  with  a  condition  for 
avoiding  the  bond  upon  payment  of  the  money  therebj 
secured  within  some  specined  time  afler  the  death  of  the 
party  upon  whose  decease  it  is  made  payable,  or  by  the 
decease  of  the  obligor  in  such  party^s  lifetime. 

As  to  redemption  of  post  obit  hondsJ] — Sometimes  a  power 
is  reserved  to  redeem  either  the  whole  or  some  part  of  the 
expectant  sum,  by  paying  the  obligee  an  adequate  sum  for 
such  entire  or  partial  redemption  during  the  lifetime-  of  the 
party  upon  whose  decease  such  expectant  sum  is  to  become 
payable.  The  difficulty  in  such  case  is  to  arrange  what  is  to 
be  considered  an  adequate  sum  to  be  given  for  either  of  the 
above  purposes.  But  the  fairest  and  easiest  way  to  get  over 
this  difficulty,  is  to  stipulate  in  the  condition  of  the  bond 
that  the  amount  shall  be  determined  by  some  actuary  or 
other  person  well  skilled  in  transactions  of  this  nature ;  as, 
for  example,  that — 

'*  In  case  the  said  {obligor)  shall  at  any  time  daring  the  lifetime  of 
the  said  {party  upon  whose  decease  the  money  it  to  he  payable)  he 
desirous  to  redeem  the  said  expectant  sum  of  £  ,  or  any  pa^  of  the 
same,  and  shall  give  days  previous  notice  in  writing  to  the  said 

{obligee) ^"^VA  executors,  administrators,  or  assigns,  or  leave  the  same  at  bis 
or  their  last  or  usual  place  of  ahode  or  business  in  England,  and  shall,  at 
the  end  of  days  after  which  such  notice  shall  be  given,  vreU  and 

truly  pay  or  cause  to  be  paid  unto  the  said  (obligee),  his  executors,  ad- 
ministrators, or  assigns,  such  sum  or  sums  of  money  aa  the  aetnary  for 
the  time  being  of  the  Law  Pbofebty  Assuhance  and  Trust 
Society  (or  of  some  other  respectable  Insurance  Office)  shall  deem 
a  reasonable  price  for  such  total  or  partial  redemption,  as  the  case  may 
be,  at  the  time  of  such  redemption ;  and  also,  if,  in  the  event  of  any 
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■flh  total  or  partial  redemption  as  aforesaid,  the  said  (obligor),  his 
hsiia,  executors,  or  administrators,  shall,  within  six  calendar  months 
Btxt  after  the  decease  of  the  said  {party  upon  whose  decease  money  u 
to  6«  payable),  well  and  truly  pay  unto  the  said  {obligeeY  his  executors, 
idB^nistrators,  or  assigns,  so  much  of  the  said  sum  or  £  as  shall 
Mt  haTe  been  redeemed  as  aforesaid :  Then,  or  in  either  of  such  cases, 
tta  aboTe-written  bond  to  be  loid,"  &o. 

Where  the  bond  is  to  be  kept  sealed  up  until  the  death  of 
Ae  party  upon  whose  death  it  is  to  become  payable.'] — Some- 
times it  is  arranged  that  a  post  obit  bond  is  to  be  sealed 
vp  in  an  eiivelope  and  delivered  into  the  custody  of  a 
tiiird  person,  who  is  to  keep  it  so  sealed  up  during  the 
lifetime  of  the  party  upon  whose  decease  it  is  to  become 
ptyable,  miless  sooner  redeemed.  When  this  occurs,  it  will 
06  necessary  to  have  a  written  memorandum  settinffoul  the 
toniB  upon  which  such  deposit  is  to  be  made.  The  best 
aode  appears  to  be  to  recite  the  post  obit  bond,  the  agree- 
ment that  it  shall  be  sealed  up  in  an  envelope  and  deposited 
viUi  the  depositary,  and  be  retained  by  the  latter  dunuff  the 
lifetime  of  tne  par^  upon  whose  decease  the  money  is  to 
become  payable,  with  a  declaration  that  the  bond  shall  be 
kept  80  sealed  up  during  the  whole  of  that  period,  unless  the 
bond  shall  be  sooner  r^eemed,  concluding  with  a  proviso 
that  if  the  bond  be  partially  redeemed,  the  amount  of  such 
redemption  shall  be  indorsed  thereupon. 

Duties  of  obUgor^s  soUcitor,"] — ^The  solicitor  employed  on 
behalf  of  the  obligor  shoold  use  his  utmost  vigilance  to  prevent, 
ai  fiur  as  possible,  a  hard  and  unconscionable  bargam  being 
enforced  upon  his  client,  as  too  often  occurs  in  transactions 
oi  this  nature,  but  which  most  frequently  takes  place  from 
the  fact  of  no  professional  man  being  employed  by  either  party 
throughout  the  whole  of  the  transaction,  or  by  the  omission 
of  the  obliffor  to  employ  any  one  to  act  on  his  behalf.  The 
obligor^s  solicitor,  also,  when  the  bond  is  given  to  secure 
payment  of  debts  already  incurred  in  consideration  of  for- 
Deanmce  on  the  creditor's  part,  should  be  particularly  careful 
to  see  that  his  client  has  a  formal  release  executed  to  him, 
efiectoally  exonerating  him  from  this  liability. 
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CHAPTER  VI.  ' 

MORTGAGES  BY  WAY  OF  FURTHER  CHARGE ;  TRANSFEBS 
OF  MORTGAGE;  AND  ASSIGNMENT  OF  BONDS. 

I.   MOBTOAOES  BY  WAT  OF  FURTHER  ChARGB. 

II.  Transfers  of  Mortoaobs. 

1.  Where  the  mortgagor  is  not  a  concarring  partj. 

2.  Where  the  mortgagor  is  a  concurring  party. 

III.  ASSIONMENT  OF  BONDS. 


I.   MoRTOAOEB  BT  WAT  OF  FURTHER  ChABGS. 

Usual  practice  in  mortgages  by  way  o/Jtirther  chof^e.'] — ^If 
a  mortgagor  re(}uires  a  further  sum  of  monej,  and  the 
mortgagee  is  willmg  to  advance  it,  the  nsual  practice  is  to 
secure  its  repayment  by  way  of  a  further  char^  upon  the 
mortgaged  premises.  This,  if  the  property  is  of  ample 
value,  is  a  verjr  simple  transaction,  because  the  title  having 
been  already  uvestigated,  little,  if  anything  more  remains 
to  be  done  than  to  settle  the  terms  and  proceed  at  once  to 
prepare  the  assurance  by  which  the  further  charge  is  to  be 
secured.  Still,  before  doing  this,  the  mortgagee  should 
satisfy  himself  there  are  no  subsequent  incumbrances  on  the 
property ;  for  notwithstanding  a  mortgagee  will  not  be  pre- 
judiced by  any  intermediate  incumbrances  of  which  he  has 
no  notice,  still  parties  may  be  fixed  with  what  is  considered 
as  notice  in  the  eye  of  the  law  without  having  any  actual 
knowledge  whatever  of  the  transaction ;  as  in  the  case  of 
notice  to  the  agent,  which  in  law  is  considered  as  notice  to 
the  principal,  sathough  the  latter  may  be  utterly  ignorant  of 
the  whole  matter.  Where  a  mortgagee  incurs  the  greatest 
risk  in  transactions  of  this  kind,  is  where  the  same  solicitor 
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acts  both  on  behalf  of  himself  and  the  morteagor,  who,  if  he 
has  notice  of  any  mesne  incumbrance,  will  have  the  same 
«Sect  as  actual  notice  to  the  mortgagee  himself,  the  latter  of 
whom,  in  consequence,  will  lose  aU  advantage  in  the  priority 
he  would  have  secured  in  the  absence  of  su(m  notice,  and  the 
mesne  incumbrance  will  thus  become  preferred  to  the  further 
diarge :  ^Montague  v.  RaJtcUffe^  2  Fonbl.  Eq.  434,  n.  p.) 

Distinction  as  to  priority^  where  original  mortgage  is  for  a 
fixed  sum^  and  wTien  made  to  secure  future  (lavances/] — ^It 
must,  however,  be  observed,  that  the  above  rule  only  holds 
where  the  original  mortgage  is  for  a  certain  fixed  and  stated 
sum ;  for  where  a  mortgage  is  made  to  secure  further 
advances,  a  subsec[uent  loan  in  pursuance  of  those  terms 
would  obtain  a  priority  over  a  second  mortgage,  notwith- 
standing the  first  mortgagee  had  express  notice  of  the  second 
mortgage  at  the  time  he  made  his  further  advance :  (Gordon 
V.  Oraham,  2  Vin.  Abr.  52;  Coote  Mort.  513;  2  Hughes 
Pract.  Mort.  4.) 

Where  additioftal  property  is  addedJ] — It  often  happens 
that  where  a  further  charge  is  made,  additional  property  is 
either  given,  or  a  larger  estate  than  he  took  under  nis  original 
mortgage  is  granted  to  the  mortgagee,  in  consideration  of 
his  further  advance ;  as  where  the  mortgage  was  by  demise, 
and  the  further  charge  is  to  be  in  fee,  which  latter  assurance 
k  made  to  secure  the  original  advance  as  well  as  the  further 
diarge.  If  additional  properly  is  added,  the  title  to  this 
property  ought  of  course  to  undergo  the  same  investigation 
as  upon  an  original  mortgage ;  but  when  the  estate  of  the 
mortgagee  is  merely  to  be  enlarged,  if  there  has  been  a 
proper  investigation  of  the  title  prior  to  the  original  mort- 
gage, a  reinvestigation  would  be  superfluous. 

Assurances  by  way  of  further  charge^  how  usually  pre- 
pared,']— Further  charges  are  made  either  by  indorsement  on 
the  onginal  moi*tgage  deed,  or  by  a  distinct  instrument ;  but 
in  the  country,  particularly  in  the  case  of  small  advances,  where 
the  amount  of  stamp  duty  is  small,  a  preference  is  given  to  a 
distinct  instrument  to  save  the  trouble  and  expense  of  sending 
the  original  mortgage  to  London  to  get  a  stamp  impressed 

Xn  the  indorsed  further  charge,  the  costs  of  which  would 
n  exceed  the  actual  amount  of  the  stamp  duties,  the 
ktter  of  which  are  usually  considered  the  most  vexations 
expense  connected  with  a  mortgage  transaction.     But  when 
the  deed  of  further  charge  is  executed  in  London,  where  the 
[p.  C]  2  O 
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instrument  may  be  stamped  without  difficulty  or  additional 
expense,  it  is  found  convenient  to  have  the  further  charge 
inaorsed  on  the  original  mortgage  deed,  for  the  purpose  of 
keeping  the  whole  subject-matter  of  the  business  connected 
together. 

Where  the  further  charge  is  to  convert  arrears  of  interest 
into  prmctpoZ.]— Making  the  further  charge  by  indorsement 
on  the  original  mortgage  is  also  found  particularly  useful 
where  the  mrther  charge  is  merely  given  to  convert  arrears 
of  interest  into  principal,  so  as  to  carry  future  interest.  This 
may  be  done  by  a  very  short  form,  stating  the  amount  of 
interest  then  owing  on  the  within-written  security,  and  that 
the  same  shall  be  a  further  charge  on  the  mortgaged  pre- 
mises, and  shall  carry  interest  at  the  rate  therein  mentioned : 
(see  the  form  2  Hughes  Pract.  Mort.,  Prec.^L,  No.  lU., 
p.  18.) 

How  arrears  of  interest  may  be  converted  into  principal,']— 
There  is  no  doubt  whatever  of  the  legality  of  a  charge  of  this 
kind ;  for  although,  as  a  general  rule,  interest  cannot  be  so 
reserved  in  a  mortgage  deed  as  to  carry  interest,  still  this 
only  holds  as  long  as  the  interest  is  payable  as  such ;  for  after 
it  has  been  due,  and  is  an  actual  existing  debt,  it  may  then 
be  converted  into  principal,  and  thus  be  made  the  subject- 
matter  of  any  agreement  the  mortgagor  may  enter  ioto 
respecting  it,  and  may  be  made  to  carry  inter^t  in  the  same 
manner  as  may  be  reserved  upon  any  other  sums  of  money 
owing  from  the  one  party  to  another ;  (Bonham  v.  Riley^ 
2  Bro.  C.  C.  2 ;  Bickham  v.  Cross,  2  Ves.  471.) 

How  deed  of  further  charge  is  usually  penned,"] — A  deed 
of  simple  further  charge,  after  describing  tne  parties,  recites 
the  onginal  mortgage,  and  that  the  principal  money  and  the 
amount  of  interest,  if  any,  that  is  then  due,  and  the  request 
of  the  mortgagor  for  a  further  advance  on  the  security  of  the 
mortgaged  premises,  and  then  the  mortgagor  further  charges 
such  mortgaged  premises  with  the  further  advance,  and  foture 
interest  to  accrue  due  thereon,  in  addition  to  the  original 
mortgage  debt  and  interest  then  already  secured ;  and,  ^ere 
the  original  mortgage  deed  contains  a  power  of  sale,  it  is 
also  declared  that  such  power  of  sale  shall  extend  to  the 
further  advance,  which  further  advance  and  interest  the 
mortgagor  then  proceeds  to  covenant  to  pay,  and  also  to 
execute  any  further  assurances,  for  the  purposes  aforesaid, 
which  the  mortgagee  may  require :  (see  the  form  2  Con. 
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Free,  Part  V.,  Section  VHI.,  No.  I.,  pp.  819,  824,  2nd 
edit.) 

Where  the  further  charge  is  to  caver  fiiture  advances  at 
loeS  as  an  existing  debf] — If  the  further  diarge  is  intended 
to  cover  future  adyances  as  well  as  a  present  advance  or 
existing  debt,  the  deed,  after  describing  the  parties  and 
reciting  the  original  mortgage,  and  the  amount  of  principal 
mcmeTS  and  interest,  if  any,  then  due  thereon,  and  also  that 
the  mortgagor  requires  a  further  advance,  and  that,  in  order 
to  secure  the  same  and  such  future  advances  as  the  mort- 
gagee may  make  him,  he  will  further  charge  the  mortgaged 
premises  therewith,  then  proceeds  to  make  such  further  charge 
m  the  form  we  have  just  before  pointed  out :  (see  a  form 
of  this  kind  2  Con.  Prec.,  Part  V.,  Section  VIII.,  No.  III., 
pp.  327,  328,  2nd  edit.) 

Where  more  property  is  added  by  %oay  of  addiiiamd  secu* 
rity.'] — ^Where  more  property  is  added  by  way  of  additional 
security  u^n  a  further  charge,  the  original  mort|;age  is 
usually  recited,  as  also  the  amount  of  principal  and  mterest 
due  thereon,  and  the  agreement  for  the  further  advance ; 
the  mortga^r  then  proceeds  to  further  charge  the  mortgased 
premises  .with  the  further  advance  and  interest  in  addition 
to  the  principal  moneys  and  interest  already  secured  thereon, 
and  then  conveys  or  assigns  the  additional  property,  accord- 
ing to  the  nature  and  quality  of  such  property,  to  the  mort- 
gagee, with  a  declaration  that  the  power  of  sale  contained 
in  the  original  mortgage  deed  shall  extend  to  the  additional 

groperty  and  further  charge  (see  the  form  2  Con.  Free, 
art  v.,  Section  VIIL,  No.  Iv.,  pp.  331,  334,  2nd  edit.), 
or  it  may  contain  a  fresh  proviso  for  redemption  and  fresh 
powers  of  sale :  (see  the  form  ib.  No.  IV.,  p.  331.) 

Propriety  of  inserting  a  power  for  mortgagor  to  redeem  in 
jparceM.]— Where  additional  property  is  given  upon  a  further 
diarge,  or  even  where  distinct  estates  are  embraced  in  an 
original  mortgage  security,  it  is  advantageous  for  the  mort- 
gagor to  be  authorized  to  redeem  in  parcels;  for  in  the 
absence  of  a  stipulation  to  that  effect,  where  several  estates 
are  all  mortgaged  by  the  same  mortgagor  to  the  same  mort- 
gagee, the  former  will  not  be  entitled  to  redeem  any  one  or 
more  of  such  estates  without  redeeming  the  whole  of  them, 
notwithstanding  such  mortgages  may  have  been  made  at 
<!toinct  and  separate  times  to  secure  several  and  distinct 
debts,  and  by  several  and  distinct  assurances :  {Trebourg  ▼. 
2  O  2 
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Lord  PomfreU  cited  Ambl.  733 ;  Boe  ex  dem,  Kaye  v.  SoUy^ 
2  W.  Blackst.  726.)  Neither  will  the  circumstance  that  the 
property  comprised  in  such  mortgages  is  of  different  tenures, 
as  where  part  consists  of  freehold,  and  part  of  leasehold  or 
copyhold  estates,  vary  the  rule  in  any  respect:  (Janes y. 
Smith,  2  Ves.  jun.  376 ;  6  ib.  229,  in  noiis.) 

Where  household  furniture,  ^c,  is  assigned  by  way  of 
additional  security, "] — It  often  happens  that  where  a  further 
advance  is  made  upon  a  ftirnished  dwelling-house,  the  furni- 
ture is  assigned  by  way  of  additional  security.  Whenever 
this  occurs,  care  must  be  taken  to  comply  with  all  the  con- 
ditions prescribed  by  the  statute  17  &  18  Vict.  c.  36,  relating 
to  bills  of  sale  of  furniture  and  other  moveable  effects  (as  to 
which  see  ante,  p.  108) ;  otherwbe  the  assignment  will  be 
inoperative  as  against  the  mortgagor's  assi^ees  in  case  of 
his  becoming  bankrupt  or  insolvent,  or  sheriffs'  officers  and 
other  persons  seizing  the  goods,  &c.,  in  execution  of  any 
process  against  him,  whenever  the  same  shall  continue  to 
remain  in  his  apparent  possession :  (17  &  18  Vict.  c.  36,  s.  1.) 

II.  Tbabsfebs  of  Mobtgagbs. 

1.  Where  the  mortgagor  is  not  a  concarring  party. 

2.  Where  the  mortgagor  is  a  concmring  party. 

Right  of  transfer  incidental  to  a  mortgage  security, '] — ^The 
right  to  transfer  a  mortgage,  being  one  of  the  inseparable 
properties  of  a  mortgage  security,  may  be  exercised  by  the 
mortgagee  either  with  or  without  the  mortgagor's  concur- 
rence or  consent ;  nor  will  the  express  dissent  of  the  latter 
to  the  transfer  affect  the  validity  of  the  assurance  in  the 
slightest  degree.  Still,  it  has  generally  been  considered 
advisable  to  make  the  mortgagor  a  party,  not  so  much  with 
a  view  of  conferring  any  additional  strength  to  the  transfer, 
as  for  the  purpose  of  preventing  questions  from  being  riused 
at  any  future  day  as  to  what  amount  of  money  resQly  was 
due  from  him  upon  the  mortgage  security  at  the  time  of  its 
transfer,  a  mortgagor  being  permitted  to  set  off  any  payments 
made  by  him  to  the  mortgagee  on  account  of  the  mortgage 
against  any  transferree,  who  without  his  consent  takes  a 
transfer  of  the  mortgage  security,  the  latter  of  whom,  under 
such  circumstances,  must  take  such  transfer  upon  the  same 
terms  as  the  mortgagee  himself  held  the  property :  (Ashen,- 
hnrst  V.  James,  3  Atk.  270 ;  BradweU  v.  Catchpole,  3  Swanst 
79.)    And  a  mortgagor  will  be  entitled  to  set-off  payments 


S8CUBITIES.]  TRANBFBBS  OF  MOBTGAGES*  425 

made  as  well  sabsequently  as  prior  to  the  transfer,  provided 
he  had  no  notice  of  sach  transfer  at  the  time  he  made  such 
payments :  {Norrish  y.  Marshall^  6  Mad.  48.)  Nor  will  the 
net  of  registering  a  deed  of  transfer  be  sufficient  to  fix  a 
mortgagor  with  notice :  ( WUUams  y.  SorreU^  4  Yes.  389.) 

Mor^agee  aisigning  mortgage  without  mortgagor's  concur^ 
rtnce^  when  bound  to  account  for  rents  and  profits.'] — ^Another 
disadvantage  of  transferring  a  mortgage  without  the  mort- 
gagor's concurrence  is,  that  a  mortgagee  assigning  without 
RiSi  concurrence  renders  himself  liable  to  account  with  the 
mortgagor  for  rents  received  from  the  tenants  of  the  mort- 
n^ged  premises,  as  well  after  as  before  the  transfer  ^1  Eq. 
Ua.  Abr.  327) ;  for  a  mortgagee  in  possession  is  considered 
in  equity  in  some  sort  as  a  trustee  of  the  estate,  and  as  such 
accountable  for  the  rents  and  profits,  so  that  a  mortgagee 
who  has  been  in  the  receipt  of  the  rents  and  profits  must  be 
careful  how  he  assigns  his  mortgage,  without  the  mortgagor's 
concurrence,  to  any  one  not  likely  to  render  a  proper  account 
in  these  matters,  and  for  which  the  mortgagee  nimself  be- 
comes personidly  liable  in  case  he  assigns  me  pledge  to  an 
insolvent  person. 

Difficulties  sometimes  incurred  in  procuring  mortgagor's  con* 
currence  in  transfer  J] — Still,  circumstances  sometimes  occur 
in  which  it  is  difficult  or  inconvenient,  and  sometimes  im- 
possible, to  procure  the  mortgagor's  concurrence ;  as  where 
ne  is  an  infant,  or  abroad,  or  nis  residence  is  unknown,  or  he 
18  a  lunatic,  or  his  concurrence  cannot  be  obtained  without 
considerable  delay,  and  the  mortgagee  has  immediate  occa- 
sion for  his  money ;  in  either  of  which  cases  the  mortgagor's 
concurrence  is  oflen  dispensed  with.  Whenever  this  occurs, 
the  transferree's  solicitor  ought  to  make  every  possible 
inquiry  as  to  whether  the  whole  mortgage  debt  is  still  due ; 
and  he  should  also  ^ve  the  earliest  notice  of  the  transfer  to 
the  mortgagor  that  circumstances  will  permit,  so  as  if  possible 
to  prevent  the  latter  from  making  any  further  payments  to 
the  mortgagee  on  account  of  sucn  mortgage,  or  setting  up 
,  any  such  payments  against  the  claims  of  the  transferree. 

1.  Where  the  Mortgagor  is  not  a  concurring  party. 

How  transfer  of  mortgage  should  be  prepared  when  made 

without  the  mortgagor's  concurrence,"] — ^When  a  transfer  of 

mortgage  is  made  without  the  mortgagor's  concurrence,  the 

originaf  mortgage  ought  to  be  recited,  as  also  that  de&ult 

2  o  3 
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has  been  made  in  payment,  and  the  amount  of  prindpal 
moneys  and  interest  then  due  upon  the  mortgage  security. 
It  is  not  necessary  to  state  by  wnom  the  interest  has  been 
paid  where  the  mortgagor  himself  has  discharged  it ;  but 
where  it  has  been  paid  by  third  parties,  or  in  any  particular 
manner,  or  under  any  particular  circumstances,  as  where  it 
has  been  paid  by  the  tenants  in  consequence  of  a  notice  to 
that  effect  from  the  mortgagee  (see  the  form  of  a  recital  to 
this  effect,  2  Con. Free,  Part  v.,  Section IX.,  No.  I.,  clause 
4^.,  in  notis^  p.  341,  2nd  edit.),  or  by  the  representatives  of  a 
deceased  mortgagor,  then  those  particular  ^ts  and  circum- 
stances should  be  recited :  (see  form  of  the  latter  recital 
where  the  interest  has  been  paid  by  the  mortgagor's  heir, 
2  Con.  Free,  Fart  V.,  Section  IX.,  No.  I.,  clause  S.,  in  notitj 
p.  341,  2nd  edit.)  And  in  like  manner,  if  any  part  of  the 
principal  has  been  discharged  by  the  mortgagor's  personal 
representatives,  that  fact  should  be  recited  accordingly. 

Alterations  effected  in  the  law  with  respect  to  claims  of 
mortgagor's  heir  or  devisee  to  have  mortgage  debt  dtscharved 
out  of  the  personal  estate."] — K  the  mortgagor  died  before 
the  year  1855,  then  his  personal  representatives  would  have 
been  the  proper  persons  to  discharge  the  mortage  debt: 
(Wythe  V.  Henneker,  3  Myl.  &  Kee.  633.)  StiU,  this  rule 
only  held  where  the  mortgage  debt  was  created  by  the 
mortgagor  himself,  and  not  where  he  acquired  the  property 
already  onerated  with  the  charge,  and  in  this  respect  it  made 
no  di£&rence  whether  he  acquired  this  property  as  a  pur- 
chaser for  valuable  consideration,  or  as  a  volunteer  under 
some  will  or  settlement,  as  in  either  case  his  heir  or  devisee 
must  have  taken  the  property  subject  to  the  charge,  and 
had  no  right  to  throw  the  burden  of  the  debt  upon  uie  per- 
sonal estate :  (Noel  v.  Lord  Henley ,  7  Pri.  241 ;  Dan.  322.) 
But  the  act  17  &  18  Vict.  c.  113,  has  abolished  all  distinctions 
in  this  respect  with  regard  to  persons  dying  after  the  year 
1854,  the  heir  or  devisee  being  in  both  cases  equally  pre- 
cluded from  making  any  claim  on  the  personal  assets  for 
payment  of  the  mortgage  debt  (sect.  1) ;  but  this  act  is  not 
to  affect  the  rights  of  any  persons  claiming  under  any  will, 
deed,  or  other  documents  made  before  the  first  day  of 
January,  1855 :  (ibJ) 

Law  as  to  wiUs^  Sfc,^  made  subsequently  to  1855.] — ^And 
even  as  to  wills,  deeds,  and  documents  made  subsequently 
to  1855,  there  is  nothing  in  the  act  to  prevent  a  mortgagor, 
if  he  pleases,  from  making  his  personal  estate  the  pnmaiy 
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fiind  for  the  discharge  of  his  mortgage  debts ;  for  the  act 
depriving  the  heir  and  devisee  of  these  rights  only  applies  to 
those  cases  where  the  mortgagor  shall  not  have  signified  a 
contrary  or  other  intention.  If,  therefore,  he  does  signify 
such  contrary  or  other  intention,  that  intention  will  be 
allowed  to  prevail;  if  he  does  not  do  so,  then  his  heir  or 
devisee  must  take  the  mortgaged  premises  subject  to  the 
charge. 

Where  the  mortgagor  has  left  an  infant  heir,^ — ^If  the 
reason  for  not  making  the  mortgagor  a  part^  arises  from  the 
eircumstance  of  the  original  mortgagor  having  died  leaving 
an  infant  heir  on  whom  the  eqmty  of  redemption  has  de- 
scended, it  may  be  proper  to  recite  that  fact,  and,  in  doing 
this,  it  will  be  proper  to  state  how  and  in  what  way  the 
equity  of  redemption  has  descended,  and  whether  in  conse- 
quence of  the  ancestor's  intestacy,  or,  in  case  of  his  having 
made  a  will,  from  his  having  made  no  disposition  of  his 
equity  of  redemption  in  the  mortgaged  premises :  (see  the 
form  2  Con.  Prec,  Part  V.,  Section  IX.,  No.  I.,  clause  B., 
p.  341,  in  notiSf  2nd  edit.) 

Assignment  of  mortgage  debt"] — ^The  mortgage  debt  should 
always  be  assigned  whenever  the  mortgagor  is  not  a  con- 
curring party  to  the  transfer,  accompanied  by  a  power  of 
attorney  authorizing  the  transferree  to  sue  for  the  mortgage 
debt,  and  give  discharges  for  the  same  in  the  mortgagee's 
name:  (see  the  form  2  Con.  Prec,  Part  V.,  Section  II., 
No.  XVin.,  clauses  5,  6,  and  7,  pp.  129,  130,  2nd  edit.) 

Conveyance  of  mortgaged  premises.'] — ^The  mortgagor  then 
conveys  the  mortgaged  premises  to  the  mortgagee,  subject 
to  the  subsisting  equity  of  redemption  (see  the  form  2  Con. 
Prec,  Part  11.,  Section  11.,  No.  XVIII.,  clauses  8  and  9, 
p.  131,  2nd  edit.) ;  and  where  the  original  mortgage  contains 
a  power  of  sale,  should  be  added  as  follows : 

**  Bat  subject  to  the  powers  of  sale,  and  all  other  the  powers  and 
authorities,  trusts,  intents  and  purposes  in  the  said  recited  indenture 
of  mortgage  expressed  and  contained,  as  are  now  subsistin^^ ;  and  that 
as  fully  and  effectually  to  all  intents  and  purposes  as  the  said  {original 
mortgagee),  his  heirs,  executors,  administrators  or  assigns,  could  or 
might  have  exercised  the  same." 

Assignment  of  mortgage  debt  and  conveyance  of  mortgaged 
premises  may  be  both  cot  tained  in  same  cUxuseJ] — ^If  brevi^  is 
desirable,  the  assignment  of  the  mortgage  debt,  and  the  con- 
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veyance  or  assignment  of  the  mortgaged  premises,  maj  he 
both  contained  in  the  same  testatum  clause  (see  the  form 
2  Con.  Free.,  Part  V.,  Section  IX.,  No.  IV.,  clause  4, 
pp.  353,  354,  2nd  edit.);  but  the  habendum  limiting  the 
mortgage  debt  and  the  mortgaged  premises  to  the  transferree, 
ought  to  form  two  distinct  and  separate  clauses :  (see  the 
forms  ut  ib.,  clauses  5  &  6,  pp.  354,  355,  2nd  edit.) 

Where  the  transfer  is  made  in  consideration  of  a  lesser  sum 
than  is  advanced  on  the  original  mortage.'] — It  has  occa- 
sionally happened  that  a  mortgagee  has  advanced  money 
Xn  a  security  which,  either  at  the  time  of  the  mortgage,  or 
rwards,  proves  of  inefficient  value  to  realize  the  inortgage 
debt,  in  which  case  a  mortgagee,  wishing  to  get  what  he  can 
out  of  the  property,  has  sometimes  been  content  to  make  a 
transfer  of  the  mortgage  for  a  lesser  sum  than  he  originally 
advanced  upon  the  security,  and  this  more  particularly  in  a 
case  where  the  mortgage  cieed  has  not  contained  a  power  of 
sale,  and  the  mortgagee  has  been  unwilling  to  incur  the 
delay,  trouble,  and  expense  of  a  foreclosure  suit.  It  must, 
however,  be  borne  in  mind,  that  transactions  of  this  nature, 
although  they  assume  the  form  of  transfers  of  mortgage,  are 
nevertheless  viewed  in  the  eye  of  the  law  as  actual  purchases, 
and  the  deed  of  transfer  must  be  impressed  with  an  ad  valorem 
stamp  adapted  to  a  purchase  for  the  amount  of  the  consi- 
deration money  given  for  the  transfer. 

Form  of  assurance,  how  prepared,'] — ^The  deed  of  transfer 
should  recite  the  mortgage,  the  default  in  payment,  that 
principal  moneys,  with  an  arrear  of  interest,  still  remain  due 
upon  the  security,  and  the  terms  which  form  the  consideration 
of  the  transfer  (see  the  form  2  Con.  Free.,  Part  V.,  No.  IX., 
clauses  1  to  4  inclusive,  p.  377,  2nd  edit.) ;  the  mortgagee 
should  then  assign  the  mortgage  debt,  and  arrears  of  interest, 
with  power  of  attorney  to  sue  for  and  give  discharges  for 
the  same ;  and  also  convey  or  assign  the  mortgaged  premises, 
subject  to  the  subsisting  equi^  of  redemption :  ^ee  form 
2  Con.  Free.,  Fart  V.,  Section  II.,  No.  XVIII.,  clauses  5  to 
9  inclusive,  pp.  129-131,  2nd  edit.)  To  this  should  be  added 
covenants  from  the  transferror  that  he  has  done  no  act  to 
incumber ;  that  he  has  not  received  the  mortgage  debt ;  and 
that  he  wUl  not  revoke  the  power  of  attorney,  nor  release 
any  action  that  may  be  brought  under  it ;  concluding  with 
a  covenant  from  the  transferree  to  indenmify  the  transferror 
from  all  costs  in  respect  of  actions,  &c.,  prosecuted  under  the 
power  of  attorney :  (see  the  form  2  Con.  Free.,  Fart  Vm 
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Section  IX.,  No.  I.,  clauses  6  to  9  inclusive,  pp.  343,  344, 
2nd  edit.) 

2.  Where  (Ke  Mortgagor  is  a  Concurring  Party, 

As  to  the  parties  and  recitals.'] — ^When  the  mortgagor  is  a 
concurring  party,  as  he  takes  only  an  equitable  estate,  the 
mortgagee,  or  whoever  else  has  the  legal  estate,  must  always 
be  named  as  the  first  party  to  the  deed.  The  mortgage  is 
then  recited,  as  also  wnat  amount  of  principal  and  interest 
is  then  due ;  but  it  is  generally  so  arranged  that  all  arrears 
(^interest  shall  be  paid  to  the  mortgagee  up  to  the  time  of 
the  execution  of  the  deed  of  transfer,  and  such  payment  is 
recited  to  have  been  made  accordingly  (see  the  form  2  Con. 
Prec,  Part  V.,  Section  IX.,  No.  I.,  clause  4,  p.  341,  2nd 
edit.) ;  and  the  agreement  relating  to  the  transfer  is  after 
this  recited. 

Operative  parts  of  the  transfer,'] — It  was,  until  very 
recently,  a  common  practice,  even  in  those  transfers  of  mort* 
ffage  to  which  the  mortgagor  was  a  concurring  party,  to  make 
vie  transfer  subject  to  the  subsisting  equity  ofredemption  and 
original  mortgage  covenants,  for  the  purpose  of  preventing 
questions  from  being  nused  as  to  its  being  a  new  mortgage 
security,  and  therefore  requiring  to  be  stamped  with  the  same 
ad  valorem  stamp  as  upon  an  original  mortgage,  instead  of  the 
IZ.  I5s,  conunon  deed  stamp,  adapted  to  an  ordinary  transfer 
of  mortgage.  The  inconvenience  attending  the  above-men* 
tioned  mode  of  proceeding  is,  that  the  transferree  is  thereby 
compelled  to  sue  for  the  mortgage  debt  in  the  name  of  the 
or^nal  mortgagee,  whilst  at  the  same  time  the  mortgagor, 
being  unprotected  by  the  proviso  for  redemption,  is  liable  to 
be  called  upon  for  immediate  pa3rment  of  his  mortgage  debt. 
But  the  Stamp  Act  (13  &  14  Vict.  c.  97,  s.  6)  has  removed 
all  the  doubts  and  difficulties  which  existed  under  the  old 
system,  by  enacting  that  a  transfer  of  mortgage  made  prior 
to  the  10th  day  of  October,  1850,  shall  not,  by  reason  of  its 
containing  any  further  or  additional  security,  or  any  new 
covenant,  proviso,  power,  stipulation,  or  agreement,  or  other 
matter  whatever,  he  deemed  liable  to  any  further  duty 
(except  progressive  duty)  than  1/.  15«.,  where  no  further 
sum  is  added,  and  where  any  further  sum  is  added,  the  same 
duty  as  on  a  mortgage  for  such  further  sum  (sect.  9) ;  whilst 
the  schedule  annexed  to  the  same  act,  which  contains  a 
similar  proviso  with  respect  to  transfers  of  mortgage  made 
subsequently  to  the  said  10th  day  of  October,  1850,  imposes 
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the  same  amount  of  stamp  dutj  as  on  the  original  mortgage 
where  no  further  sum  is  advanced  and  the  original  advance 
does  not  exceed  the  sum  of  1,400/.,  and  where  it  exceeds 
that  amount,  a  duty  of  1/.  15«. ;  and  where  any  further  sum 
is  advanced,  the  same  duty  as  on  a  mortgage  for  such  further 
sum. 

Alterations  in  practice  likdy  to  he  effected  hy  above-mentioned 
act] — From  the  advantages  the  above-mentioned  act  has 
conferred,  it  is  apprehended  the  mode  of  transferring  the 
mortgage  subject  to  the  existing  proviso  for  redemption  and 
powers  of  sale  contained  in  the  original  mortgage  will  soon 
grow  out  of  use,  and  that  the  form  containing  a  new  proviso 
for  redemption  and  fresh  mortgage  covenants  vrill,  from 
its  superior  advantages,  be  universally  adopted:  (see  the 
form  2  Con.  Prec,  Part  V.,  Section  IX.,  No.  11.,  pp.  345, 
349.) 

diadem  farm,  how  usuaUy  joenned,'] — ^This  form,  where  no 
finrther  advance  is  made,  difliers  in  no  other  way  frt>m  the  ordi« 
nary  form  of  an  original  mortgage,  excepting  that  the  mort- 
pgor  is  made  a  conveying  party  in  the  operative  part  of  the 
instrument,  in  which  he  ac^owledges  the  payment  by  the 
transferree  to  the  transferror  to  be  made  by  his  direction, 
and  confirms  the  conveyance  made  by  the  transferror  to  such 
transferree ;  and  the  transferror  covenants  with  the  trans- 
ferree that  he  has  done  no  act  to  incumber :  (see  the  form 
2  Con.  Prec.,  Part  V.,  Section  IX.,  No.  IL,  pp.  345,  348, 
2nd  edit.) 

Where  a  further  advance  is  made,"] — And  even,  indeed,  in 
those  cases  where  the  mortgage  deed  embraces  a  further 
charge  in  respect  of  a  further  advance,  as  well  as  a  tran^ 
of  mortgage,  a  very  slight  alteration  in  the  form  of  the  in- 
strument will  suffice.  That  is  to  say,  a  recital  of  the  request 
of  the  mortgagor  to  the  transferree  to  make  him  the  further 
advance  in  addition  to  paying  off  the  original  mortgage  debt, 
should  be  inserted  in  the  clause  relating  to  the  agreement 
for  the  transfer ;  and  the  receipt  and  payment  of  both  mort- 
gage debt  and  further  charge  should  be  acknowledged  by 
the  mortgagor  in  the  testatum  clause :  (see  the  form  2  Con. 
Prec,  Part  V.,  Section  IX.,  No.  HE.,  clauses  3  and  4, 
pp.  350,  351,  2nd  edit.) 

Where  additional  property  is  added.'] — Where  any  further 
property  of  any  kind  is  added,  either  as  additional  security 
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to  the  original  mortgage,  or  as  an  auxiliary  security  upon 
the  further  advance,  the  better  plan  will  be  to  have  two 
distinct  testatum  clauses,  one  in  which  the  mortgagee  concurs 
with  the  mortgagor  in  conveying  the  mortgaged  premises, 
and  the  other  by  which  the  mortgagor  alone  conveys  the 
additional  property.  The  correct  way,  therefore^  to  prepare 
an  instrument  of  this  kind  will  be,  after  describing  the  par- 
ties, to  recite  the  original  mortgage,  and  the  instrument 
under  which  the  mortgagor  holds  the  additional  property, 
ttid  the  amount  of  principal  moneys  and  interest  then  due : 
(gee  the  form  and  oirections,  2  Con.  Free,  Fart  V.,  Section 
ml.,  No.  rV.,  clauses  1,  2,  and  3,  pp.  831,  832,  2nd  edit.) 
Hie  agreement  to  pay  off  the  mortgage  debt  should  be  next 
t6cit<ea,  and  the  mortgagee  and  the  mortgagor  should  then 
convey  the  mortgaged  premises  to  the  transferree,  to  hold  to 
him  in  fee  subject  to  the  proviso  for  redemption  thereinafter 
contained:  (see  the  form  and  directions,  2  Con.  Free, 
Part  v..  Section  IX.,  No.  III.,  clauses  8  and  4,  p.  350, 
2nd  edit.)  The  further  testaUim  and  habendum  by  which 
the  mortgagor  conveys  the  additional  property  should  then 
come  in  (see  the  form  2  Con.  Free.,  Part  V.J  Section  II,, 
clauses  4  and  5,  pp.  45,  46),  and  should  be  followed  by  the 
proviso  for  redemption,  power  of  sale  in  default,  foreclosure 
^clause,  and  usual  mortgage  covenants  as  in  ordinary  cases. 

Where  a  mortsage  originaUy  by  demise  is  converted  into  a 
mortgage  in  fee,  \^lt  not  unfrequently  happens  that  a  mort- 
gage originally  created  by  way  of  demise  is,  where  a  further 
advance  is  made  upon  a  transfer,  and  sometimes  without 
any  such  advance,  converted  into  a  mortgage  in  fee.  To 
e£fect  this,  the  mortgage  by  demise  should  be  recited ;  next 
the  amount  of  mortgage  debt  and  of  interest,  if  any,  that  is 
then  due,  and  the  agreement  for  the  transfer ;  the  mortgagee 
then,  by  the  mortgagor's  direction,  surrenders  his  t«rm,  and 
the  mortgagor  conveys  the  fee  to  the  transferree,  to  hold  to 
him  in  fee  subject  to  the  proviso  for  redemption,  followed  by 
the  other  usual  mortgage  clauses,  as  before  directed :  (see 
the  form  2  Con.  Free,  Fart  V.,  Section  IX.,  No.  Vl., 
p.  360,  2nd  edit.) 

As  to  transfers  of  mortgage  of  copyholds,"] — ^In  mortgages 
of  copyhold  property,  although  it  is  the  usual  practice  to 
surrender  the  premises  to  the  copyholder's  use,  the  admission 
is  usually  delayed  in  order  to  save  expense ;  but  when  a 
transfer  of  the  mortgage  has  been  effect^,  the  more  general 
practice  seems  to  be  for  the  transferree  to  require  the  mort- 
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gagec  to  be  admitted,  and  tben  to  make  mMinikrtokim; 
yet  thiB  mode,  although  often  adopted,  mppasnto  imptmp  m 
unnecessary  expense  upon  the  mortgagor  wiAotcmfaimg 
any  actual  advantage  to  the  transfenee;  fer  the  cadre  ckjed 
of  the  transfer  may  be  equally  as  wdl  aoeompiisked  by  tk 
mortgagor's  making  a  fresh  surrender  to  tbe  traBsfanee't 
use,  which  will  vacate  the  former  sorrender,  and  tbe  trans- 
ferree  will  thus  be  entitled  to  adnuflakm  in  preciady  the 
same  manner  as  if  the  former  surrenderee  had  been  adnnttod, 
and  had  afterwards  surrendered  to  the  transfenee^  ok. 

How  mortgage  assurance  should  be  pemmedS] — ^The  deed  of 
transfer  should  recite  the  surrender;  that  dduilt  was  made 
in  payment,  but  that  the  mortgagee  had  not  been  admitted; 
that  mortgage  debt  and  interest  (if  any)  is  still  due,  and 
agreement  for  transfer.  This  should  be  followed  by  a  me- 
morandum  of  surrender,  with  power  of  appointment,  with 
the  ultimate  limitation  to  transrerree  in  fee :  to  hold  at  the 
will  of  the  lord,  or  according;  to  the  custom  of  the  manor, 
according  to  circumstances.  The  power  of  appointment  is 
usually  confined  to  a  period  of  twenty-one  years  from  the 
death  of  the  survivor  of  the  mortgagor,  mortgagee,  or  trans- 
ferree,  so  as  to  avoid  all  danger  of  infringing  upon  the  rules 
against  perpetuities.  The  proviso  for  redemption,  and  other 
usual  mortgage  clauses,  are  then  inserted  in  the  same  order 
as  in  other  deeds  of  transfer  of  mortgage:  (see  the  form  and 
directions,  2  Con.  Prec,  Part  V.,  Section  IX.,  No.  VllL, 
pp.  362,  363,  2nd  edit.) 

Where  the  transfer  is  made  by  the  representatives  of  a  ds' 
ceased  mortgagee,"] — When  a  mortgagee  dies  prior  to  a 
transfer  of  a  mortgage,  his  representatives  must  of  course  be 
the  principal  parties  to  the  transfer.  If  the  mortgage  was 
by  way  of  demise,  or  consisted  of  chattel  property  only,  then 
his  personal  representatives  would  be  the  proper  parties; 
but,  if  the  mortgage  is  in  fee,  then  both  the  heir  and  per- 
sonal representatives  must  concur:  the  former  for  tbe 
purpose  of  conveying  the  legal  estate  in  the  mortgaged 
premises ;  the  latter  m  order  to  release  such  premises  fiN>m 
all  claims  in  respect  of  the  mortgage  debt. 

How  transfer  of  mortage  by  representatives  of  deceased 
mortgagee  should  be  penned,] — ^In  penning  a  transfer  of  mort- 
gage imder  the  above  circumstances,  the  mortgagee's  heir 
must  be  named  as  the  party  of  the  first  part,  the  personal 
representatives  of  the  second  part,  the  mortgagor  ^  the 
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third  part,  and  the  transferree  of  the  fourth  part.  The  in- 
stroment  should  then  recite  the  mortgage  to  the  deceased 
■Mortgagee,  his  death,  and  the  probate  of  his  will;  the 
amount  of  principal  and  interest  due  upon  the  morts^e 
•ecoril^,  and  the  request  and  agreement  for  loan.  Tne 
(^)erative  part  of  the  deed  should  state  the  mortgage  debt  to 
be  paid  to  the  mortgagee's  personal  representatives  by  the 
mortgagor's  direction,  and  a  nominal  consideration  should 
be  expressed  to  have  been  paid  to  the  heir,  who  by  the 
mortgagor's  direction  should  convey;  the  personal  repre* 
sentatiyes  should  release,  and  the  mortgagor  confirm  the 
mortgaged  premises  to  the  transferree,  to  hold  to  him  in 
fee,  subject  to  a  proviso  for  redemption,  and  the  usual  mort* 
^Bge  clauses:  (see  the  form  2  Con.  Free.,  Part  Y.,  Sec- 
tion IX.,  No.  I  A.,  pp.  370,  371,  2nd  edit.)  It  is  a  common 
uractice  to  make  the  personal  representatives  concur  with 
uie  heir  that  they  have  done  no  act  to  incumber ;  but  this 
18  unnecessary  where  the  mortgage  is  in  fee,  for  the  executors, 
taking  no  legal  estate  in  the  premises,  have  no  power  to 
incumber  them.  But  if  it  should  so  happen  that  tne  mort* 
gage  is  of  a  chattel  interest,  or  an^  portion  of  the  mortgaged 
premises  consists  of  the  latter  kmd  of  property,  then  the 
whole  legal  estate  in  such  last-mentioned  property  will 
become  vested  in  the  mortgagee's  personal  representatives 
in  their  representative  character,  and  they  may  of  course  be 
required  to  covenant  that  they  have  done  no  act  by  which 
the  property  which  became  so  vested  in  them  can  be  in  any- 
I  incumbered  or  prejudicially  afiected. 


Where  the  mortgaged  premises  consist  both  of  freehold  and 
ekattel  interests.'] — If  the  mortgaged  premises  consist  both  of 
freehold  and  of  chattel  interests,  a  further  testatum  and 
habendum  will  be  required  for  the  purpose  of  passing  the 
chattel  interest,  in  the  latter  of  which  the  heirs  of  course  are 
not  a  concurring  party,  the  assignment  of  the  mortgagee's 
estate  and  interest  therein  being  made  by  the  personalrepre- 
sentatives  only,  which  assignment  the  mortgagor  should  con- 
firm. If  the  original  mortgage  was  by  way  of  assignment, 
then  the  mortgagor  may  assign  as  well  as  confirm,  and  his 
name  should  &o  be  annexed  to  the  all-estate  clause ;  but  if 
the  mortgage  was  by  way  of  underlease,  then  the  mortgagor 
should  merely  confirm  the  assignment,  and  his  name  shomd, 
for  the  reasons  we  have  already  mentioned  (ante^  p.  221), 
be  omitted  in  the  all-estate  clause :  (see  the  form  and  direc- 
tions, 2  Con.  Free,  Part  V.,  Section  IX.,  No.  IX.,  clause  6, 
p.  372,  2nd  edit.) 

[p.  c]  2  P 
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III.  Assignment  of  Bonds. 

How  the  assignment  of  a  bond  should  be  penned  J] — ^As  the 
assignment  of  a  bond  ^vml  only  pass  a  mere  chose  in  action^ 
it  will  be  necessary  to  add  a  power  of  attorney  to  such 
assignment,  authorizing  the  assignee  to  sue  for  the  debt  in 
the  obligee's  name,  in  order  to  enable  the  former  to  recover 
in  an  action  at  law.  The  form  is  a  very  simple  one.  It  first 
sets  out  with  the  date  and  description  of  the  parties ;  it  then 
recites  the  bond,  and  the  amount  of  principal  and  interest 
due  thereon ;  after  which  the  assignor  assigns  the  bond  and 
bond  debt  to  the  assignee,  with  power  of  attorney  to  sue  in 
obiigee^s  name  for  the  debt,  and  to  mve  effectual  releases 
and  discharges  for  the  same.  The  assignor  then  enters  into 
qualified  covenants  with  the  assignee  that  he  has  good  right 
to  assisn  the  bond,  that  he  will  not  release  the  debt  thereby 
secured,  or  any  action  which  may  be  brought  for  its  recovery 
under  the  power  of  attorney,  and  for  further  assurance ; 
concluding  with  a  covenant  irom  the  assignee  that  he  will 
indemnify  the  assignor  from  the  consequences  of  any  action 
brought  for  the  recovery  of  the  mortgage  debt  under  the 
power  of  attorney. 

Where  the  assignment  is  by  trustees,'] — ^If  the  assignment  is 
by  trustees,  executors,  or  administrators,  who  take  no  bene- 
ficial interest  imder  the  bond,  the  assigning  parties  in  such 
case  cannot  be  required  to  enter  into  any  other  covenants 
than  the  usual  covenant  required  of  trustees  that  liiey  have 
done  no  act  to  incumber. 
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CHAPTER  Vni. 

OF  THE  REDEMPTION  AND  RECONVEYANCE  OF  MORT- 
GAGED  ESTATES. 

Mortgagor  in  case  of  action  brought  against  him  for  rtf- 
covery  of  possession  of  mortgaged  premises  may,  in  case  no 
Jaredoswe  suit  is  depending,  redeem  on  payment  of  principal, 
interest,  and  costs,^ — By  the  statute  15  &  16  Vict.  c.  76,  s. 
219,  where  any  action  shall  be  brought  by  any  mortgagee, 
his  heirs,  executors,  administrators,  or  assi^ees  for  the 
recovery  or  possession  of  anjr  mortgaged  lands,  tenements, 
or  hereditaments,  and  no  suit  shall  be  then  depending  in 
any  of  Her  M^esty^s  courts  of  equity  in  that  part  of  Great 
Britain  called  England,  for  or  touching  the  foreclosing  of 
sach  mortgaged  lands,  tenements,  or  hereditaments,  if  the 
person  having  right  to  redeem  such  mortgaged  lands,  tene- 
ments, or  hereditaments,  and  who  shall  appear  and  become 
defendant  in  such  action,  shall  at  any  time  pending  such 
action  pay  unto  such  mortgagee,  or,  in  case  of  his  refusal, 
shall  bnn^  into  court  where  such  action  shall  be  depending, 
all  the  principal  moneys  and  interest  due  on  such  mortgage, 
and  also  all  such  costs  as  shall  have  been  expended  in  any 
suit  at  law  or  in  equity  upon  such  mortgage,  such  money 
for  principal,  interest,  and  costs,  to  be  ascertained  and  com- 
puted by  the  court  where  such  action  is  or  shall  be  depend- 
mg,  or  by  the  proper  officer  to  be  appointed  by  such  court 
for  that  purpose,  the  monej-s  so  paid  to  such  mortgagee,  or 
brought  mto  such  court,  shall  be  deemed  and  taken  to  be 
in  faa  satisfaction  and  discharge  of  such  mortgage,  and  the 
court  shall  and  may  discharge  every  such  mortgagor  or 
defendant  of  and  from  the  same  accordingly ;  and  shall  and 
may  by  rule  of  the  same  court  compel  such  mortgagee,  at 
the  costs  and  charges  of  such  mortgagor,  to  assign,  surrender, 
or  reconvey  such  mortgaged  lands,  tenements,  and  heredita- 
ments, and  such  estate  and  interest  as  such  mortgagee  has 
therein,  and  deliver  up  all  deeds,  evidences,  and  writmgs  in 
his  custody  relating  to  the  title  of  such  mortgaged  limds, 
2  p  2 
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tenements,  and  hereditaments,  unto  such  mortgagor  who 
shall  have  paid  or  brought  such  moneys  into  the  court,  his 
heirs,  executors,  or  administrators,  or  to  such  other  person 
or  persons  as  he  or  they  shall  for  that  purpose  nominate  or 
appoint. 

Act  not  to  preclude  mortgagee  from  insisting  that  mortgagor 
has  no  right  to  redeem,  or  that  other  moneys  are  dtie^  or  where 
the  right  to  redeem  is  disputed  under  any  subsequent  incum- 
brance.']— But  nothing  herein  contained  shall  extend  to  any 
case  where  the  person  against  whom  the  redemption  is  or 
shall  be  prayed,  shall  (by  writing  under  his  hand,  or  the 
hand  of  his  attorney,  agent,  or  solicitor^  to  be  delivered, 
before  the  money  shall  be  brought  into  such  court  of  law,  to 
the  attorney  or  solicitor  for  the  other  side)  insist  either  liiat 
the  party  praying  a  redemption  has  not  a  right  to  redeem,  or 
that  the  premises  are  chargeable  with  other  or  different 
sums  than  what  appear  on  the  face  of  the  mortgage,  or  shall 
be  admitted  on  tne  other  side ;  or  to  any  case  where  the 
right  of  redemption  to  the  mortgaged  lands  and  premises  in 
question  in  any  cause  or  suit  shall  be  controverted  or  ques- 
tioned by  and  between  different  defendants  in  the  same 
cause  or  suit,  or  shall  prejudice  any  subsequent  incumbrance. 


la 


Mortgagor's  right  to  redeem  independently  of  the  above- 
mentioned  act.] — fiut,  independently  of  the  above-mentioned 
enactment,  it  has  long  since  been  established,  that  a  mort- 
gagor, until  his  equity  of  redemption  has  been  barred  by 
apse  of  time  or  by  foreclosure,  is  entitled  to  redeem  the 
mortgaged  premises,  and  compel  the  mortgagee  to  reconvey 
the  same  on  payment  of  principal,  interest,  and  costs: 
(Stephens  v.  Ouppy,  1  You.  &  Jerv.  450.)  Still,  if  it  be 
stipulated  by  the  terms  of  the  security,  th^t  the  mortgage 
shall  not  be  redeemed  until  a  certain  appointed  day,  the 
mortgagor  will  not  be  entitled  to  redeem  or  call  for  a  recon- 
veyance before  that  day  arrives  ;  nor  can  he,  even  after  that 
day  has  passed,  compel  the  mortgagee  to  reconvey,  until 
the  latter  has  received  a  previous  reasonable  notice,  which 
is  now  construed  to  mean  six  calendar  months  from  the 
time  at  which  such  notice  is  given  or  delivered:  (Park 
V.  Clinton,  12  Ves.  84.) 

How  right  of  redemption  may  be  lost.] — ^The  right  of 
redemption  may  be  lost  by  the  laches  of  the  mortgagor; 
as  where  he  suffers  a  long  period  to  elapse  without 
asserting  his  right ;  or  by  his  being  guilty  of  any  fraud  in 
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the  conrse  of  the  transaction,  by  which  the  mortgaeee^s 
interest  may  be  perilled  or  prejudiced,  in  either  of  which 
cases  the  mortga^r  will  deprive  Imnself  of  all  claim  to 
equitable  relief  and  protection. 

Mortgagor,  how  barred  by  lapse  of  time,'] — When  a  mort- 
gagee has  been  in  possession  of  the  mortgaged  premises,  or 
there  has  been  no  written  acknowledgment  that  the  estate 
is  held  upon  mortgage  for  a  period  of  twenty  years  or 
upwards,  it  will  be  a  complete  bar  to  the  equity  of  redemp- 
tion (stat.  3  &  4  Will.  4,  c.  27,  s.  28),  and  no  time  will  be 
now  allowed  (although  formerly  the  law  was  otherwise)  in 
the  case  of  persons  labouring  under  disabilities,  as  the 
statute  above  referred  to  expressly  declares,  that  a  mort- 
^gor  shall  be  barred  at  the  end  of  twenty  years  from  the 
tune  when  the  mortgagee  took  possession,  or  from  the  last 
written  acknowledgment :  (t6.  s.  28.)  But  if  there  have 
been  written  acknowledgments,  and  accounts  have  been  kept, 
open  between  the  mortgagor  and  mortgagee  within  that 
period,  then  mere  lapse  of  time  will  form  no  oar  to  the  right 
of  redemption  :  (Proctor  v.  Cooper,  2  Vem.  377;  Hansard 
V.  Hardy,  18  Ves.  455.)  And  a  letter  written  by  a  mort- 
gagee in  possession  has  been  held  to  be  a  sufficient  acknow- 
ledgment of  the  mortgagor's  right  to  redeem  to  keep  his 
equity  of  redemption  on  foot :  0^rulock  v.  Robley,  12  Sim. 
402.) 

How  the  right  of  redemption  may  be  lost  by  fraud  in  the 
mortgagor,"] — If  a  mortgagor  does  any  act  by  which  the 
interestsof  the  mortgagee  may  be  seriously  prejudiced,  he 
will  thereby  debar  hmiself  of  all  right  of  redemption ;  hence 
a  mortgagor  executing  a  second  mortgage,  without  giving 
the  second  mortgagee  notice  of  all  the  prior  charges,  will  be 
deprived  of  all  right  of  redemption  whatever  as  against  such 
second  mortgagee :  (stat.  4  &  5  Will.  &  M.  c.  16  ;  Strafford 
T.  Selby,  2  Vem.  589.) 

Whether  an  offer  to  pay  six  months^  interest  in  advance  toiU 
be  considered  equivalent  to  notice,] — When  the  mortgagor  is 
desirous'  of  redeeming  before  the  expiration  of  the  six 
months  notice,  the  mortgagee  is  considered  in  practice  to  be 
entitled  to  the  six  months'  interest ;  and  it  has  been  stated, 
that  an  offer  to  pay  such  amount  of  interest  in  advance  is 
equivalent  to  notice  (2  vol.  Cas.  &  Opin.  51);  but  this 
seems  doubtful.  One  strong  argument,  however,  that  was 
formerly  urged  against  compelling  a  mortgagee  to  enter  into 
2  P  3 
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an  arrangement  of  this  kind,  namely,  that  it  was  usurioiis, 
certainly  does  not  now  exist  (see  ante,  p.  341)  ;  but  the  ques- 
tion does  not  appear  to  be  settled,  and  it  is  one  that  is  not 
likely  to  arise  very  often,  as  a  mortgagee  will  generally  be 
content  to  accede  to  an  arrangement  that  will  give  him  six 
months^  interest  in  advance,  and  at  the  same  time  afford  him 
an  opportunity  of  making  a  fresh  investment  of  the  principal, 
which  will  again  produce  interest  from  the  time  of  such 
investment,  and  thus  afford  him  a  double  amount  of  interest 

Mortgagor  may  by  his  own  act  deprive  himself  of  the  beneJU 
of  notice.'] — A  mortgagee  may  by  his  own  acts  deprive  himself 
of  the  benefit  of  notice  of  the  mortgagor's  intention  to  pay  off 
the  mortgage  debt.  As,  for  example,  where  he  makes  any 
previous  demand  of  jjavment,  or  takes  any  steps  for  enforcing 
the  same  ;  and,  in  either  of  these  cases,  the  mortgagor  wifi 
at  any  time  thereafter  be  entitled  to  a  reconveyance  upon 
tendering  the  principal  moneys,  interest,  and  costs  :  (^Shrap- 
neU  V.  Blahe,  2  Eq.  Ca.  Abr.  pi.  84.)  Neither  will  a  mort- 
gagee be  entitled  to  any  previous  notice  where  a  particular 
day  is  appointed  for  payment  by  the  mutual  agreement 
of  the  parties:  {Austin  v.  Executors  o/Dodweil^  1  Eq.  Ca. 
Abr.  318,  pi.  9.) 

Rule  with  respect  to  notice  the  privilege  of  the  mortgagee 
only.] — The  above  rule  with  respect  to  notice  is  the  privilege 
of  the  mortgagee  only,  for  a  mortgagor  is  entitled  to  no  kind 
of  notice  whatever  previously  to  the  mortgagee's  instituting 
proceedings  against  him,  either  for  the  purpose  of  enforcing 
payment  of  the  mortgage  debt,  or  to  obtain  possession  of 
the  mortgaged  premises  {Doe  v.  Oiles^  5  Bing.  421),  unless 
the  mortgage  aeed  itself  contains  some  express  stipulation 
to  the  contrary :  {Keech  v.  Hall^  Doug.  34.) 

As  to  the  tacking  of  incumbrances.] — Neither  vrill  a  mort- 

fagor,  even  in  the  absence  of  any  laches  or  fraud  on  his  part, 
e  at  all  times  entitled  to  redeem  upon  payment  oi  the 
principal  moneys  and  interest  mentioned  in  the  mortgage 
deed ;  for  if  he  be  indebted  to  the  mortgagee  in  any  other 
sums  which  would  create  a  lien  on  the  mortgaged  premises, 
he  will  not  be  allowed  to  redeem  the  mortgage  without 
satisfying  the  other  charges  also:  {Trebourg  v.  Lord 
Pomfrety  cited,  Amb.  733),  nor  does  the  recent  statute  of  the 
16  &  16  Vict.  c.  76,  prevent  a  mortgagee  from  setting  up 
such  other  charges,  but  expressly  authorizes  him  to  insist  that 
the  mortgaged  premises  are  diargeable  with  other  or  different 
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sums  than  what  appear  upon  the  mortgage.     Upon  this 

Sound,  therefore,  where  several  estates  are  mortgaged  by 
e  same  mortgagor  to  the  same  mortgagee,  the  former 
cannot  call  upon  the  latter  to  allow  hun  to  redeem  the  one 
without  the  other,  notwithstanding  the  mortgages  may  have 
been  made  at  separate  times,  and  to  secure  distinct  debts 
(ShviUeworth  v.  Laycock,  1  Vern.  245 ;  WiUie  v.  Lugg^  2  Eden. 
78),  and  the  mortgaged  property  may  be  of  various  kinds  and 
descriptions,  as  where  part  is  freehold,  part  leasehold,  and 
part  copyhold,  or  the  like  :  (Jones  v.  Smithy  2  Yes.  276  ;  6  ib. 
229.)  But  the  above  rule  will  only  hold  where  both  the 
mortgages  are  redeemable,  and  consequently  does  not  apply 
to  cases  where  one  mortgage  is  redeemable,  and  the  time 
for  redeeming  the  other  has  not  yet  arrived.  Neither  will 
the  above  rule  be  allowed  to  prevail  so  as  to  prejudice  the 
interests  of  third  parties ;  as  where  A.  and  B.  mortgage  an 
estate  to  C,  and  either  A.  or  B.  afterwards  mortgages  a 
distinct  estate  to  C.  for  a  different  debt,  this  will  not  prevent 
them  from  redeeming  the  first  mortgage  without  redeeminff 
the  separate  mortgage  also.  And  if  a  mortgagee  of  sever^ 
mortgages  assigns  any  one  of  them,  the  rule  above  laid  down 
will  no  longer  be  applicable,  as  the  mortgagee  would  by  his 
own  act  have  rendered  the  case  analogous  to  that  of  mort- 
ga^  by  different  persons.  Neither  will  the  rule  apply 
unless  the  mortgagee  takes  a  legal  estate  in  the  premises : 
(Earl  o/Newburgh  v.  Morton,  12  L.  T.  Rep.  482.) 

As  to  tacking  bond  debts."] — It  was  formerly  held  that, 
where  a  mortgagor  was  indebted  to  a  mortgagee  in  two 
separate  debts,  one  secured  by  bond,  and  the  other  by  mort- 
gage, the  mortgagor  could  not  redeem  the  mortgage  without 
discharging  the  bond  debt  also  (HaUiday  v.  Kirkland,  2  Ch. 
Bep.  361)  ;  but  it  is  now  settled  that  the  right  to  tack  the 
bond  debt  cannot  be  insisted  upon  as  against  the  mortgagor 
himself  {Lowthian  v.  Hassel,  3  Bro.  C.  C.  162),  or  purchasers 
claiming  under  him  (Archer  v.  Snapp,  2  btr.  1107),  even 
with  notice  of  the  bond  debt ;  nor  as  against  purchasers  for 
▼aluable  consideration:  (Hamilton  v.  Rogers,  1  Yes.  513.) 
But  the  rule  as  to  tacking  securities  will  apply  to  the  heir  or 
devisee  of  the  mortgagor,  or  his  devisee  of  the  equity  of 
redemption,  the  former  of  whom  being  in  by  descent,  the 
estate  so  descending  will  be  assets  in  his  han<&  to  pay  bond 
debts,  which,  if  due  to  the  mortgagee,  he  must  discharge 
before  he  will  be  allowed  to  redeem  the  mortgaged  premises: 
(Price  V.  Fastnege,  Ambl.  685.)  And,  upon  the  same  principle, 
a  devisee  of  the  equity  of  redemption  cannot,  since  the  passing 


440       PRACTICB  OF  CONYETAKCIKO.     [bOOK  n. 

of  the  statute  of  Fraadnlent  Derises  (3  &  4  Will.  &  M.  c.  13), 
redeem  without  {Miying  both  the  bond  and  mortgage  debt ; 
because  that  statute  nuikes  such  devise  void  against  creditors, 
and  then  the  devisee  stands  in  precisely  the  same  situation 
as  the  heir  in  case  no  sudi  devise  had  been  made :  (fihdOis 
▼.  CasbauTTL,  Eq.  Ca.  Abr.  325.)  And  where  the  mort^ige 
18  for  a  term,  or  other  property  which  becomes  transmissible 
to  personal  representatives,  the  rule  will  apply  to  the  latter 
in  uke  manner  as  to  the  mortgagor's  heir  or  devisee ;  and 
soch  personal  representatives  will  not  be  allowed  to  r^ieem 
without  paying  off  both  the  mortgage  and  the  bond ;  for  the 
equity  or  redemption  of  the  term  is  assets  in  their  hands : 
(Ecdcs  V.  ThawcUj  Pre.  Cha.  18.)  And  it  will  be  immaterial 
in  either  of  the  above  cases  whether  the  bond  preceded  the 
mortgage,  or  vice  versa. 

Right  of  tacking  as  against  mortgagor's  representatives  does 
not  apply  to  their  assignees,  or  to  mesne  incumbrancers,'] — ^The 
right  of  tacking  securities,  as  against  the  mortgagor*s  heir, 
devisee,  or  personal  representatives,  does  not  affect  the 
assignees  of  either  of  these  parties,  who  will  be  entitled  to 
redeem  the  mortgaged  premises  upon  discharging  the  mort- 
gage debt:  (Vandergee  v.  Willis,  3  Bro.  C.  C.  20. J  Neither 
will  this  right  of  tackmg  be  allowed  to  operate  to  the  prejudice 
of  mesne  incumbrancers,  whether  by  mortgage  judgment,  or 
statute  staple  ;  for  the  bond  creditor  has  not  the  same  equity 
against  a  puisne  incumbrancer  as  against  an  heir-at-law: 
(Corbet  v.  Poivis,  2  Atk.  556.) 

Tacking  as  against  representatives  only  applicable  to  debts 
they  are  bound  to  discharge  in  their  representative  captxcify,'] — 
It  must  also  be  borne  in  mind  that  a  mortgagee  can  only 
tack  against  the  mortgagor's  representatives  such  debts  as 
they  are  bound  to  discharge  in  their  representative  character ; 
hence,  before  copyhold  estates  were  made^  assets  for  the 
payment  of  bond  debts,  a  mortgagee  could  not  have  tacked 
against  the  representatives  of  copyholders  (Cannon  v.  Pack, 
2  Eq.  Ca.  Abr.  226,  pi.  6),  nor  in  the  case  of  a  bond  in 
which  the  heirs  were  not  bound  by  name,  much  less  where 
the  claim  was  in  respect  only  of  a  simple  contract  debt 
(Newby  v.  Cooper,^  Finch,  739),  unless  the  mortgagor  was  a 
trader  within  the  operation  of  the  statute  (47  Geo.  3,  c.  74), 
by  which  his  real  estate  became  bound  by  his  simple  con- 
tract debts.  But  now,  by  statute  3  &  4  Will.  4,  c.  104,  a  debt 
by  simple  contract  may  in  all  cases  be  tacked  as  against  the 
heir  or  devisee  of  real  estates  (including  copyholds)  which 
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are  not  charged  with  the  payment  of  debts ;  and  debts 
charged  by  wm  upon  real  estate  may  of  course  be  tacked 
by  virtue  of  the  charge. 

Course  of  proceeding  to  he  adopted  by  a  mortgagor- desirous 
of  redeeming.'] — When  a  mortgagor  is  desirous  of  redeeming 
las  mortgage,  he  should  cause  the  mortgagor  to  be  served 
with  six  months*  previous  notice  in  wnting,  which  notice 
should  be  plain,  positive,  and  explicit  in  its  terms,  so  that  it 
cannot  possibly  be  construed  as  a  mere  jiroposal  or  treaty. 
It  should  be  dated  as  on  the  day  on  which  it  was  given, 
should  be  signed  by  the  mortgagor  or  his  lawfully  authorized 
agent,  and  be  addressed  to  the  mortgagee. 

Often  advisable  to  appoint  place  and  time  of  payment,"] — It 
may  often  also  be  advisable  to  appoint  the  place  as  also  the 
hour  of  the  day  at  which  the  mortgage  money  is  to  be  paid ; 
for  if  no  place  be  mentioned  for  such  payment,  the  mort- 
gagor is  bound  to  seek  out  the  mortgaffee  and  make  a 
personal  tender  to  him,  imless  he  should  be  out  of  the 
kingdom  {Lansdowne  v.  Lansdowncy  2  Bligh,  95),  which 
might  cause  great  inconvenience;  as  a  mortgagee  is  not 
bound  to  reconvey  until  the  mortgage  money  is  actually 
paid  into  his  hands,  or  a  valid  tender  has  been  made  to  him ; 
lor  a  payment  into  court  is  insufficient  (Postlethioaiie  v. 
Bbfthe^  3  Mad.  242),  and  unless  the  payment  or  tender  be 
made  on  the  precise  day  on  which  the  notice  expires,  the  mort- 
gagee will  be  entitled  to  a  fresh  six  months*  notice :  {Hix  v. 
Xoftg",  5  Yin.  Abr.  sup,  p.  261.)  But  if  a  place  is  named  for 
making  the  tender,  it  will  then  be  sufficient  to  tender  the 
monev  at  that  place,  and  if  the  time  as  well  as  place  be 
specined,  as  for  example,  between  the  hours  of  twelve  and 
two  in  the  afternoon,  it  will  then  be  sufficient  to  attend  at 
the  appointed  place  at  those  hours  only :  (Go.  Litt.  312  a.) 

Mortgagee  toill  be  deprived  of  daimfor  interest  from  time 
of  legal  tender,] — If  the  tender  is  properly  made,  and  the 
mortgagee  refuses  to  accept  it,  he  will  be  deprived  of  all 
claim  to  interest  from  that  time  (Manning  v.  Burgess^  1  Cha. 
Gas.  29),  unless  the  title  to  the  equity  of  redemption  is  dis- 
puted, or  it  is  doubtful  to  whom  it  belongs :  {oharpneU  v. 
Blake,  2  Eq.  Ga.  Abr.  303,  pi.  34.) 

Course  of  proceeding  by  mortgagor's  solicitor,] — Before 
the  six  months  term  expires,  the  mortgagor's  solicitor  should 
prepare  the  draft  of  reconveyance,  and  forward  a  fair  copy 
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thereof  to  the  mortgagee  or  his  solicitor  for  his  approval,  in 
sufficient  time  before  the  period  appointed  for  payment  to 
allow  a  fair  and  reasonable  time  for  its  perusal. 

Mortgagor  is  entitled  to  have  title  deeds  redelivered  on  pay- 
ment of  principals,  interest^  and  costs.'\ — Notwithstanding  that 
a  mortgagor  nas  no  right  to  call  for  a  reconveyance  without 
previously  forwarding  a  draft  of  the  intended*  instrument  to 
the  mortgagee  or  his  solicitor,  and  allowing  the  latter  a 
reasonable  time  to  ascertain  the  nature  of  the  intended 
assurance,  a  mortgagor  may  require  all  the  title  deeds 
relating  to  the  mortgaged  property  to  be  delivered  up  to 
him  immediately  on  payment  of  his  principal,  interest,  and 
costs ;  and  the  mortgagee  wiU  be  personally  responsible  for 
the  loss  of  any  such  deeds,  whilst  in  his  custody  {Broum  v. 
Lewell,  22  L.  J.  Kep.  32)  ;  but  until  such  payment,  a  mort- 
gagor will  not,  as  we  have  previously  remarked,  be  entitled 
to  nave  such  deeds  produced  to  him,  or  even  at  his  own 
expense  to  be  supplied  with  an  abstract  of  them. 

As  to  mortgagee's  costs."] — ^In  a  recent  case  a  bill  of  costs 
for  procuring  the  loan,  and  preparing  the  mortgage  security, 
made  out  by  a  firm  of  solicitors,  one  of  whom  advanced  the 
money  to  the  mortgagor,  is  not  a  charge  upon  the  mort- 
gaged, premises,  as  mortgagee's  costs ;  and  the  mortgagee 
was  consequently  ordered  to  reconvey  the  premises  and 
deliver  up.  the  title  deeds,  and  to  pay  the  costs  of  the  claim 
incurred  subsequently  to  the  date  of  the  payment  of  the 
costs:  {Gregg  v.  Slater,  21  L.  T.  Rep.  319.) 

Steps  to  be  taken  hy  mortgagor's  solicitor  after  approved  of 
draft  of  reconveyance.'] — On  receiving  back  the  draft  of 
reconveyance  approved  by  the  mortgagee  or  his  solicitor,  the 
solicitor  of  the  mortgagor  should  proceed  to  engross  the  deed, 
and  give  the  mortgagee  notice  that  such  deed  will  be  ready 
for  execution  on  the  day  mentioned  in  the  notice,  and  care 
must  be  taken  that  the  deed  is  ready  accordingly. 

Directions  for  preparing  deed  of  reconveyance.] — ^In  an 
ordinary  reconveyance  of  mortgaged  premises,  when  the 
assurance  is  simply  in  fee,  the  propei:  parties  are  the  mort- 
gagee of  the  one  part,  and  the  mortgagor  of  the  other  part ; 
file  mortgage  deed  is  then  recited,  and  also  the  amount 
of  principal  and  interest  then  owing  upon  the  mortgage 
security,  and  the  agreement  to  reconvey :  the  mortgagee  m 
consideration  of  the  mortgage  debt  being  paid  him  thenrecon-* 
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veys  the  mortgaged  premises  unto  and  to  the  use  of  the  mort- 
gagor, his  heirs  and  assigns  for  ever  (see  the  foi'm  2  Con. 
Free.  Part  V.,  Sect.  X.,  No.  I.,  pp.  880,  382,  2nd  edit.), 
concluding  with  a  covenant  from^the  mortgagee  that  he  has 
done  no  act  to  encumber. 

Where  the  assurance  is  to  uses  to  bar  dower. "] — But  if  the 
reconveyance  is  to  be  to  uses  to  bar  dower,  the  intervention  of 
a  trustee  will  be  required,  who  should  be  named  as  the  party 
of  the  third  part,  and  the  reconveyance  must  be  made  to 
sach  trustee,  and  the  dower  uses  limited  to  arise  out  of  his 
seisin  :  (see  the  form  2  Con.  Prec.  Part  V.,  Sect.  X.,  No.  L, 
pp.  380,  382,  2nd  edit.) 

Where  the  mortgage  was  by  demise,'] — If  the  mortgage  was 
by  way  of  demise  for  a  term  of  years,  then  the  mortgage 
deed  creating  the  term  should  be  recited,  as  also  the  amount 
of  money  due  upon  the  mortgage  security,  and  the  agreement 
for  the  redemption  of  the  mortgage,  which  the  mortgagee 
should  then  surrender  up  to  the  mortgaffor  for  the  purpose 
of  mer^g  the  term  in  the  fee  simple  and  inheritance  of  the 
mortgaged  premises,  concluding  with  a  covenant  from  the 
mortgagee  that  he  has  done  no  act  to  encumber :  (see  the 
form  2  Con.  Prec,  Part  V.,  Sect.  X.,  No.  II.,  pp.  883,  384, 
2nd  edit.) 

Surrender  of  term  not  actually  necessary  upon  paying  off 
mortgage  debt  upon  a  mortgage  by  demiseT] — It  appears, 
however,  that  a  deed  of  surrender  is  not  now  actually 
necessary  to  annihilate  the  term  in  order  to  redeem  a  mort- 
gage by  demise,  where  a  mortgage  debt  is  really  and  bond 
fide  paid  off;  for  the  statute  (8  &  9  Vict.  c.  112)  expressly 
enacts  that  every  term  then  subsisting  or  hereafter  to  be 
created,  and  becoming  satisfied  after  the  31st  day  of  Decem- 
ber, 1845,  shall  immediately  thereupon  cease  and  determine ; 
so  that  it  necessarily  follows,  by  the  express  words  of 
this  act,  that  satisfaction  of  the  mortgage  debt  will  be  a  satis- 
faction of  the  term  created  to  secure  its  payment,  which  term 
will  thereupon  determine  and  become  merged  in  the  inherit- 
ance, in  the  same  manner  as  if  an  actual  surrender  had  really 
been  made ;  and  hence  a  simple  acknowledgment  of  the 
receipt  of  the  mortgage  money  signed  by  the  mortgagee,  and 
indorsed  upon  the  mortgage  deed,  will  be  perfectly  safe,  and 
afford  conclusive  proof  of  the  surrender  of  the  term. 

As  to  redemption  of  mortgages  under  benefit   building 
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Moeieiy  acts.]— Reconveyances  of  mortgaged  property,  as  well 
in  fee  as  otherwise,  may,  in  pursnance  of  the  act  for  the 
r^^ulation  of  building  societies  (6  &  7  WilL  4,  c.  32),  be 
effected  by  a  simple  acknowledgment  of  the  receipt  of  the 
mortgage  money  indorsed  upon  the  mortgage  deed,  as 
effectiudly  as  by  an  actoal  reconveyance  by  deed,  it  being  by 
the  above-mentioned  act  expressly  enacted  that  it  shall  be 
lawful  for  the  trustees  named  in  any  mortgage  made  on 
behalf  of  such  societies,  or  the  survivors  or  survivor  of  them, 
or  the  trustees  for  the  time  being,  to  indorse  upon  any 
mortgage  or  further  charge,  given  by  any  member  of  such 
society  to  the  trustees  thereof  for  moneys  advanced  by  such 
society  to  any  member  thereof,  a  receipt  of  all  moneys 
intended  to  be  secured  by  such  mortgage  or  fiirther  charge, 
which  shall  be  sufficient  to  vacate  the  same,  and  to  vest  the 
estate  of  and  in  the  property  comprised  in  such  security  in 
the  person  or  persons  for  the  time  being  entitled  to  the 
equity  of  redemption,  without  it  being  necessary  for  the 
trustees  of  any  such  society  to  give  any  reconveyance  of  the 
property  so  mortgaged ;  which  receipt  shall  be  specified  in  a 
schedule  annexed  to  the  rules  of  the  said  society,  duly 
certified  and  deposited  as  aforesaid :  (see  the  form  2  Con. 
Free,  Part  V.,  Sect.  X.,  No.  IX.,  p.  403, 2nd  edit.) 

Where  a  portion  of  the  mortgaged  premises  only  are  recon- 
veyed,  the  residue  having  been  previously  disposed  o/*.] — It 
sometimes  happens  that  some  portion  of  the  mortgaged 
premises  have  been  disposed  of  during  the  continuance  of  the 
mortgage  security,  either  with  the  mortgagor's  concurrence, 
or  under  the  trusts  or  powers  of  sale  contained  in  the  mort- 
gage deed,  in  which  the  mortgagor  has  not  concurred ;  in 
either  of  which  cases  upon  a  reconveyance  of  the  remaining 
portion  of  the  mortgaged  premises,  in  addition  to  the  recitd 
of  the  mortgage  deed,  it  will  be  necessary  to  show  in  what 
manner  the  other  part  of  the  property  has  been  disposed  of, 
and  also  how  the  purchase  moneys  have  been  applied,  and 
whether  any  portion,  and  if  so  how  nauch,  has  been  devoted 
to  the  liquidation  of  the  mortgage  debt,  and  what  amount 
still  remains  owing  upon  the  mortgage  security.  The 
remaining  part  of  the  mortgaged  premises  is  then  recon- 
veyed  to  the  mortgagor  in  the  same  manner  we  have  just 
before  pointed  out,  concluding  with  the  same  covenant  finom 
the  mortgagee,  that  he  has  done  no  act  to  encumber  :  (see 
the  form  of  this  kind,  2  Con.  Free,  Fart  V.,  Section  X., 
No.  III.,  pp.  385  to  387,  2nd  edit. ;  id,  ih.  No.  IV.,  pp.  388 
to  390,  2nd  edit.) 
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Where  there  has  been  a  transfer  of  mortgage*'] — If  there 
has  been  a  transfer  of  mortgage  it  will  oe  necessary  to 
recite  the  deed  of  such  transfer,  as  well  as  the  original 
mortgage,  after  which  the  amount  then  due  upon  the 
mortgage  security  should  be  stated ;  the  transferree  of  the 
mortgage  should  then  reconvey  the  mortgaged  premises  to 
mortgagor,  and  the  transferree  must  covenant  that  he  has 
done  no  act  to  incumber :  (see  the  form  2  Con.  Free, 
Part  v.,  Section  X.,  No.  V.,  pp.  391,  392,  2nd  edit.) 

Where  the  purchase  and  mortgage  are  both  contained  in  the 
eame  instrument.'] — We  have  already  noticed  that  where 
upon  a  purchase  part  of  the  purchase  money  has  been 
allowed. to  remain  upon  mortgage  of  t-he  property,  both 
the  purchase  and  mortgage  may  be  contained  m  the  same 
instniment.  Whenever  this  plan  has  been  adopted,  and  the 
mortgaged  premises  are  afterwards  redeemed,  it  will  be 
proper  to  recite  the  instrument  which  embraces  both  the 
above-mentioned  objects,  so  as  to  show  clearly  the  nature  of 
the  transaction,  but  in  other  respects  the  form  of  reconvey- 
ance will  be  the  same  as  in  the  ordinary  case  of  a  reconvey- 
ance  of  mortgaged  property :  (see  the  form  2  Con.  Free, 
Part  v.,  Section  X.,  No.  Vl,  p.  393,  2nd  edit.) 

"Where  the  mortgage  has  consisted  of  mixed  kinds  of  pro- 
perty J] — If  the  mortgage  has  consisted  of  mixed  kinos  of 
property,  the  way  in  which  such  property  has  been  limited 
by  the  mortgage  deed  should  be  recited,  and  the  mortgaged 
premises  must  be  reconveved,  or  be  assigned  according  to  the 
nature  and  qualities  of  the  various  kinds  of  property  :  (see 
the  form  2  Con.  Prec,  Part  V.,  Section  A.,  No.  VII., 
pp.  395,  396,  2nd  edit.) 

"Where  mortgaged  premises  are  to  be  reconveyed  under  a 
proviso  empowering  mortgagor  to  redeem  in  parcels,] — When 
any  portion  of  the  mortgaged  premises  are  to  be  redeemed 
in  pursuance  of  a  power  reserved  to  the  mortgagor  by  the 
mortgage  deed  authorizing  him  to  redeem  in  parcels,  the 
mortgage  containing  such  power  must  be  recited,  and  the 
power  itself  clearly  set  out,  and  also  the  terms  and  conditions 
upon  which  such  power  is  to  be  exercised.  It  must  then  be 
shown  by  the  recitals  that  all  such  terms  and  conditions  have 
been  strictly  complied  with,  and  afterwards  the  mortgaged 
premises  may  be  reconveyed  to  the  mortgagor  in  the  manner 
we  have  before  pointed  out  {ante^  p.  442) ;  but,  in  addition 
to  the  covenant  from  the  mortgagee  that  he  has  done  no  act 
[p.  C]  2  Q 
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to  incumber,  it  will  be  necessary  to  insert  a  coyenant  from 
him  to  produce  all  such  title  deeds  relating  to  the  reconveyed 
premises  as  are  still  retained  in  his  custody  in  consequence 
of  their  relating  also  to  the  title  of  the  remaining  portion  of 
the  mortgaged  property :  (see  the  form  2  Con.  Prec,  Part  V., 
Section  X.,  No.  Vill.,  pp.  400  to  402,  2nd  edit.) 

Where  the  reconveyance  is  by  the  mortgagee's  representa- 
tives.']— In  case  of  the  mortgagee's  death,  his  representatives 
must  of  course  be  the  parties  to  reconvey  the  mortgaged 
premises,  and  if  the  mortgage  consists  of  freehold  estate,  or 
of  copyhold  or  customary  lands  of  inheritance,  both  his  real 
and  personal  representatives  must  be  concurring  parties ;  the 
former  to  convey  the  legal  estate  of  the  mortgaged  premises, 
the  latter  to  release  the  mortgage  debt.  If  the  deceased 
mortgagor  has  made  no  devise  capable  of  passing  mortgaged 
estates,  then  his  heir  is  of  course  the  proper  party  to  convey; 
but  if  there  is  a  devise  capable  of  passing  mortgage  estates, 
then  the  reconveyance  must  be  made  by  the  devisees,  and 
the  heir  becomes  an  unnecessary  party.  It  will  be  requisite, 
however,  that  all  the  devisees  should  concur  in  an  assurance 
of  this  nature,  for  having  only  a  joint  power  and  authority, 
they  cannot  exercise  it  separately  (^Hudson  v.  Hudson,  I  Atk. 
460)  ;  and  the  like  rule  also  holds  with  respect  to  adminis- 
trators ;  but  it  is  otherwise  with  respect  to  executors,  as  the 
latter  take  both  a  joint  and  a  several  interest  in  the  property 
of  their  testator,  so  that  a  disposition  by  any  one  of  them 
will  be  binding  on  all  the  rest :  (1  Eq.  Ca.  Abr.  319.) 

Where  the  mortgage  is  of  a  chattel  interest."] — ^If  the  mort- 
gaged premises  consist  of  a  term  of  years,  or  of  any  other  kind 
of  chattel  interest,  real  or  personal,  then,  as  the  mortgagee's 
personal  representatives  are  the  only  persons  who  take  any 
transmissible  interest  through  him  in  this  kind  of  property, 
they  are  the  only  persons  who  can  re-assign  the  same  to  the 
mortgagor  upon  his  paying  off  the  mortgage  debt,  and  thus 
redeemmg  the  mortgaged  premises. 

Mortsagor''s  representatives  may  he  compelled  to  reconvey.] 
— In  all  reconveyances  of  mortgaged  estates  the  mortgagee's 
representatives  may  always  be  compelled  to  concur  in  an 
assurance  for  the  purpose  of  reconveying  such  legal  estate  as 
may  be  vested  in  them  in  their  representative  character, 
either  as  heir,  devisees,  or  personal  representatives  of  the 
deceased  mortgagee,  without  any  reference  as  to  whether 
they  derive  any  benefit  or  otherwise  from  concurring  in  such 
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conveyance;  nor  will  the  circumstance  of  an  heir-at-law 
having  been  <Hsinherited  by  his  ancestor  of  everything  but 
this  dry  unprofitable  legal  estate,  afford  the  latter  any  pretext 
or  excuse  for  his  refusal  to  reconvey  the  same  to  the  persons 
entitled  to  the  equity  of  redemption  upon  the  latter  paying 
off  the  mortgage  debt,  and  thereupon  claiming  to  redeem 
the  mortgaged  premises. 

Where  a  mortgagee  shall  die  without  an  heir^  SfH,"] — And 
in  any  case  where  the  mortgagee,  or  any  devisee  or  heir  of 
him,  shall  have  died  without  an  heir,  or  it  shall  not  be 
known  who  was  his  heir,  or  in  case  of  the  neglect  or  refusal 
of  any  such  heir,  devisee,  or  representative  to  convey  such 
land  for  the  space  of  twenty-eight  days  after  a  proper  deed 
for  making  such  conveyance  shall  have  been  tendered  for 
his  execution,  the  Court  of  Chancery  is  empowered  to 
appoint  any  person  for  that  purpose  in  the  place  of  such  heir, 
devisee,  or  representative,  to  convey  the  mortgaged  pre- 
mises ;  which  conveyance  is  to  be  as  effectual  as  if  such  heir, 
devisee,  or  representatives  had  actually  executed  the  same : 
(1  WilL  4,  c.  60,  ss.  3  to  6 ;  1  &  2  Vict.  c.  69.) 

Where  the  heir  is  an  in/ant.'] — In  case  the  mortga^'s 
heir  should  be  an  infant,  the  Court  of  Chancery  is  authorized 
to  make  an  order  vesting  the  mortgaged  lands  in  any  person 
or  persons  the  court  may  think  proper  to  direct,  and  the 
order  shall  have  the  same  effect  as  if  the  infant  had  been 
twenty-one  years  of  age,  and  had  duly  executed  the  convey- 
ance or  assignment  of  the  same  lands  in  the  same  manner 
and  for  the  same  estate  :  (see  the  form  1  Con.  Prec,  Part  I., 
Section  II.,  No.  XXU.,  pp.  126,  130,  2nd  edit.) 

Where  the  heir  is  a  lunatic.'] — If  the  mortgagee  is  a  lunatic, 
the  Lord  Chancellor  may  direct  the  committee  to  convey 
under  the  provisions  of  the  statutes  6  Geo,  4,  c.  74, 11  Greo.  4, 
and  1  Will.  4,  c.  60. 
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CHAPTEB  Vm. 

OF  THE  MORTGAGEE'S  REMEDIES. 
I.  Of  the  vabious  kisiw  of  Remkdieb  a  Mostoaoke  mat 

BEIOBT  TO. 

11.  Of  the  Pbioritt  of  brcuMBRAHCES,  Avi>  THs  Tackhg 

OF  iHCUMBRAVCEil  AS  BETWEKN  PbIOB  AHD  SubSBQCEST 
MOBTOAOEBS. 

ni.  Of  Pbocbedihos  bt  Ebtbt  ahd  EjEcnfEirr. 
IV.  Obtaihino  Receipt  of  the  Rents  ahd  Pboftts. 
V.  Pboobedivos  bt  Action  on  thb  Bond  or  Coyknabt. 

VI.  FORECLOSUBE. 
VII.   POWEBS  AND  TbUBTS  FOB  SaLE. 


I.  Of  the  vabious  Kinds  of  Remedies  a  Mortoaoee  mat 

BESOBT  TO. 

A  mobtqaqee  is  armed  with  Tarious  remedies  for  the  pro- 
tection and  security  of  his  interests.  1.  He  may  obtain  the 
actual  possession  of  the  mortfi^^ed  premises  either  by  entry 
or  ejectment.  2.  He  may  get  mto  the  receipt  of  the  rents 
and  profits  by  giving  notice  to  the  tenants,  the  payment  of 
whicn  he  may,  after  such  notice,  enforce  by  distress  in  the 
same  manner  as  the  mortgagor  himself  could  have  done. 
3.  He  may  support  an  action  of  covenant  against  the  mort- 
ffBgor  for  the  mortgage  debt  and  interest  upon  the  covenant 
for  the  payment  of  the  same  contained  in  the  mortgage  deed, 
or  an  action  of  debt  upon  the  mortgage  bond,  where  any 
iuch  bond  has  been  employed  as  an  accompanying  or  col- 
lateral security ;  and  wnere  there  is  a  covenant  to  pay  the 
interest  distinct  from  the  mortgage  debt,  he  may  maintain 
an  action  upon  such  covenant;  and  where  a  warrant  of 
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attorney  has  been  given  by  way  of  collateral  security,  and 
a  judgment  entered  up  thereon,  he  may  proceed  at  once  to 
sue  out  execution  upon  such  judgment;  and  where  the 
consideration  for  the  mortgage  is  a  transfer  of  stock  which 
the  mortgagor  undertakes  to  retransfer  into  the  mort- 
gagee's name  on  some  appointed  day,  or  else  to  pay  him  an 
equivalent  sum  of  money,  the  mortgagee  may  recover  from 
the  mortgagor,  by  action  at  law,  a  sum  equivalent  in  value 
of  the  stock  at  the  time  of  such  transfer,  without  reference 
to  its  having  fallen  considerably  lower  at  the  time  of  trial ; 
a  subject  that  has  already  been  discussed  in  a  preceding  part 
of  the  present  work :  (see  ante^  p.  388.)  4.  He  may  file 
his  bill  in  equity  for  a  foreclosure:  and  5,  which  is  the 
most  modem,  and  usually  his  best  and  most  efficient  remedy, 
he  may,  whenever  the  mortgage  deed  contains  either  a  trust, 
or  a  power  of  sale,  sell  under  such  trust  or  power,  and  retain 
out  of  the  purchase  moneys  his  principal,  interest,  and  costs, 

laying  over  the  surplus  moneys,  if  any,  to  the  mortgagor  or 

is  representatives. 


hi 


II.  Of  the  Priority  of  Incumbrancbs,  and  the  Tacking  of 
Incumbrances  as  between  Prior  and  Subsequent  Mort- 
gagees. 

Where  there  are  several  mortgagees  of  the  same  property, 
the  first  mortgagee  in  priority  of  time  who  has  the  legal 
estate  will  be  preferred  to  all  the  rest,  and  then  the  others 
will  follow  according  to  their  respective  priorities :  (^Right 
V.  BuckneU,  2  B.  &  Ad.  283.) 

First  mortgagee  making  further  advances^  mthout  notice^ 
entitled  to  priority  over  second  mortgagee,'] — If  a  prior  mort- 
gagee, without  notice  of  a  subsequent  mortgage,  advances  a 
nirther  sum  to  the  mortgagor  upon  a  judgment  or  other 
security,  he  will  be  entitled  to  tack  the  latter  securities  to 
his  mortgage,  and  retain  against  a  subsequent  mort^^ee  or 
other  subsequent  incumbrancer  until  both  his  securities  are 
satisfied :  {Shepherd  v.  Titley,  2  Atk.  352.)  But  although 
a  mortgagee  may  tack  a  subsequent  judgment,  a  judgment 
creditor  cannot  do  so,  because  the  latter  has  merely  a  lien 
upon  the  land,  and  no  actual  estate  in  it.  Hence,  if  a 
creditor  by  judgment,  statute,  or  recognizance,  buys  in  the 
first  mortgage,  he  cannot  tack,  because  he  did  not  lend  the 
money  on  the  credit  of  the  land :  (JBeavan  v.  Earl  of  Oxford^ 
26  L.  T.  Rep.  277.)  And  in  order  to  enable  a  mortgagee 
to  tack  his  securities,  he  must  either  have  the  legal  estate, 
2q3 
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or  the  best  right  to  call  for  it  (Wyndham  y.  Richardson^ 
2  Cha.  Cas.  213) ;  and  he  must  have  no  notice  of  the 
mesne  incumbrance  at  the  time  he  made  such  advance: 
{CcLSon  V.  Rounds  Pre.  Cha.  226.)  But  if  he  had  no  such  notice 
at  the  time  of  the  advance,  he  may,  by  subse<][uently  acquiring 
the  legal  estate,  gain  a  priority  over  a  prior  inciunbrance ; 
hence  a  third  mortgagee,  who  at  the  time  he  advances  his 
money  has  no  notice  of  a  second  mortgage,  may,  by  obtain- 
ing a  conveyance  of  the  first  mortgage,  squeeze  out  the 
second  mortgagee  altogether,  notwithstanding  the  third 
mortgagee  did  not  obtain  the  conveyance  until  a  bill  had 
been  brought  by  the  second  mortgagee  to  redeem  the  first 
{Hawkins  v.  Taylor^  2  Vem.  29 ;  Peacock  v.  Burt,  13  L.  J. 
35) ;  for  it  is  by  lending  the  money  without  notice  that  the 
mortgagee  becomes  an  honest  creditor  and  acquires  the  ris^ht 
to  protect  his  debt.  But  this  protection  he  is  not  compeUed 
to  look  for  until  his  debt  is  in  danger  of  being  prejudiced ; 
and  therefore  when  that  danger  is  first  discovered  to  him 
(whether  it  be  by  suit  in  equity  or  by  extra-ju^cial  means), 
as  the  honesty  of  his  debt  is  not  affected  by  the  discovery, 
so  the  right  of  protecting  that  debt  and  the  efiicacy  of  such 
protection  are  not  prejudiced :  (Belcheir  v.  Butler,  1  Eden, 
530.) 

How  right  of  priority  may  be  tostJ] — ^The  right  of  priority 
will  be  lost  if  the  first  mortgagee  had  notice  of  the  mesne  in- 
cumbrance, and  as  notice  to  the  agent  has  the  same  effect  as 
notice  to  the  principal,  this  priority  is  sometimes  lost  by  the 
existence  of  incumbrances  unknown  to  the  prior  mortgagee 
himself,  but  of  which  some  agent  or  solicitor  he  may  have 
employed  in  the  course  of  the  transaction  is  cognizant,  a 
curcumstance  which  often  occurs  where  the  same  solicitor  is 
employed  for  both  parties,  which  constitutes  him  the  agent 
for  each,  so  that  every  incumbrance  created  by  the  mortgagor 
of  which  this  agent  has  notice  will  be  notice  to  his  prindpal, 
and  be  binding  as  well  on  mortgagee  as  mortgagor :  (Vcoitey  v. 
Carding,  2  Sch.  &  Lef.  345 ;  TunstaU  v.  Trappes,  3  Sim.  301.) 
And  notwithstanding  it  appears  to  have  been  formerly  consi- 
dered that  in  order  to  render  a  notice  binding  it  must  have 
been  in  the  same  transaction,  and  that  the  circumstance  of 
»he  same  agent  having  been  employed  in  the  same  thing  by 
another  person,  or  in  another  business  which  he  might  pos- 
sibly have  forgotten,  would  not  be  sufficient  to  charge  tiie 
principal  (see  1  Stor.  Eq.  327,  and  the  cases  there  rderired 
to),  the  more  recent  decisions  have  qualified  this  doctrine  by 
ruling  th  c  it  will  not  be  sufficient  to  prevent  notice  from 
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attaching  that  the  transactions  are  distinct,  where  one  is  so 
closely  followed  by  and  connected  with  another  as  clearly  to 
give  rise  to  the  presumption  that  the  prior  transaction  was 
present  in  the  agent's  mind,  and  whenever  this  is  presumed, 
it  will  be  considered  as  constructive  notice,  and  the  principal 
will  be  bound  by  it  accordinglv :  (Hargreaves  v.  MothweUj 
2  Kee.  154,  159.)  But  knowledge  of  an  incumbrance  by  an 
assigning  trustee  will  not  affect  a  mortgagee  who  is  unaware 
of  it:  (Wiliaughby  v.  Wilhughby,  1  T.  R.  763.) 

Bight  of  priority  may  hehsthyfraudJ] — ^The  right  of  priority 
may  also  be  lost  by  fraud ;  hence,  if  a  man,  by  the  suppres- 
sion of  truth  he  was  bound  to  communicate,  or  by  the  wilful 
suggestion  of  falsehood,  be  the  cause  of  prejudice  to  another 
who  had  a  right  to  a  full  and  correct  representation  of  the 
fact,  his  claim,  in  accordance  with  the  dictates  of  good  con- 
science, will  be  postponed  to  that  of  the  person  whose 
confidence  was  abused  by  his  misrepresentation:  (Becket 
y.  Cardley^  1  Bro.  C.  C.  351.)  Hence,  if  A.,  being  about 
to  advance  money  to  B.,  informs  C.  of  his  intention,  and 
asks  him  at  the  same  time  whether  he  has  any  incum- 
brance on  B.'s  estate,  and  C.  denies  that  he  has  any, 
whereby  A.  is  induced  to  lend  his  money  to  B.,  and  it  proves 
that  C.  at  the  time  had  an  existing  mortgage  or  judgment 
on  B.'s  estate,  this  is  fraud  on  the  part  of  C.,  and  for  this  his 
security  shall  be  postponed  to  that  of  A.  But  to  fix  C.  with 
the  fi'aud,  it  is  necessary  that  he  should  be  informed  of  A.'s 
intention  to  lend  the  money ;  otherwise  the  fraudulent  in- 
tention is  wanting  which  forms  the  groundwork  of  the  relief, 
for  mere  falsehood  alone  is  insufficient  for  such  purpose. 

When  priority  wUl  be  gained  by  (he  possession  of  the  title 
deeeb.]— The  earlj  doctrine  seems  to  have  been,  that  the 
possession  of  the  title  deeds  by  a  subsequent  mortgagee  will 
give  him  a  priority  over  the  first  mortgagee,  the  mere  fact 
of  possession  being  considered  such  evidence  of  fraud  on  the 
first  mortgagee's  part  as  of  itself  to  postpone  his  security : 
(Ooodtitle  v.  Morgan,  1  T.  R.  762;  Evans  v.  Bicknell, 
6  Yes.  183.)  But  the  doctnne  of  the  present  day  appears 
to  be,  that  the  bare  custody  of  the  deeds  will  not  necessarily 
give  a  subsequent  mortgagee  precedence  over  a  prior  mort- 
gagee who  has  omitted  to  obtain  them,  or  has  let  them  out 
of  his  custody,  unless  his  negligence  has  been  so  gross  as  to 
amount  to  fraud.  In  many  cases,  also,  the  non-possession 
of  the  deeds  may  be  accounted  for  without  any  fraud  on  the 
mortgagor's  part ;  for  in  some  cases  the  mortgagor  may  not 
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be  entitled  to  the  custody  of  them ;  as  where  the  mortgage  is 
only  of  a  reversionary  interest,  in  which  case  the  tenants  of 
the  preceding  estates  will  be  entitled  to  the  custody  of  the 
title  deeds ;  or  such  deeds  may  relate  to  other  property  of 
greater  value,  and  thus  the  owners  of  that  property  may  be 
entitled  to  their  custody ;  or  the  mortgage  may  be  made  by 
persons  in  their  fiduciary  character,  who  nave  other  trusts  to 
perform  requiring  that  they  should  retain  the  deeds  {Harper 
V.  Fielder,  4  Mod.  129) ;  or  the  deeds  may  be  fraudulently 
obtained  from  the  mortgagee,  upon  some  false  pretence,  by  a 
party  who  avails  himself  of  their  possession  m  effecting  a 
mortgage  of  the  property ;  as  where  a  mortgagee  was  induced 
to  give  up  the  possession  of  the  deeds  to  a  mortgagor  in 
order,  as  the  latter  alleged,  that  they  may  be  produced  in 
evidence  of  his  title  to  an  intended  purchaser. 

Equity^  although  not  postponing  prior  mortgagee^  unU  not 
order  deeds  to  be  delivered  to  ^«m.J— But  even  where  courts 
of  equity  will  not  postpone  a  prior  mortgagee,  simply  on  the 
ground  of  his  not  havmg  the  title  dee£  m  his  possession, 
they  will  not  compel  the  person  retaining  such  possession 
to  deliver  them  up :  (  Wiseman  v.  Westland^  1  You.  &  Jerv. 
117.)  And  if  a  mortgagee,  at  the  time  of  entering  into  a 
mortgage,  is  aware  that  the  deeds  are  in  the  hands  of  a  third 
party,  this  is  sufficient  to  charge  him  with  notice,  notwith- 
standing he  may  be  ignorant  of  the  fact  of  their  being  depo- 
sited as  a  security,  since  he  was  bound,  upon  the  knowledge 
he  already  possessed,  to  make  further  mquiry :  (JPlianb  v. 
Flvitt,  2  Anstr.  441 ;  Birch  v.  EUaines,  2  ih.  427.) 

III.  Of  Proceedings  by  Entbt  and  Ejectment. 

A  mortgagor  until  default  is  regarded  as  tenant  at  will 
to  the  mortgagee,  but  afler  default  he  becomes  merely  a 
tenant  by  suflterance,  and  as  such  may  be  ejected  by  the 
mortgagee  at  any  time,  and  without  any  previous  notice 
whatever  {Doe  v.  Maisey^  8  B.  &  C.  767),  as  may  also  any 
lessee  holding  under  any  lease  granted  by  the  mortgagor 
subsequent  to  the  mortgage,  and  this,  whether  such  lease  be 
made  before  or  after  dewult  {Keech  v.  HaU^  Doug.  22) ; 
but  the  lessee  will  only  be  accountable  to  the  mortgagee  for 
the  rents  due  at  the  time  when  notice  of  the  mortgage 
was  given  him,  and  not  then  paid  over  to  the  mortgagor : 
{Pope  V.  Biggs,  9  B.  &  C.  245.) 

By  whom  ejectment  must  he  hrovght,'] — The  party  who  has 
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the  le^  estate  must  recover  in  ejectment ;  hence,  if  the  leetl 
estate  is  vested  in  a  trustee,  the  action  must  be  brought  in  his 
name,  for,  if  brought  in  the  name  of  the  mortgagee,  he  must, 
under  such  circumstances,  be  non -suited;  and  upon  the 
flame  principle,  if  there  be  two  several  mortgages  of  the 
flame  lands,  the  mortgagee  who  has  the  legal  estate  will  be 
entitled  to  recover  in  ejectment  against  the  other  mortgagee, 
although  his  mortgage  be  posterior  in  point  of  time: 
(GoodtiOe  d.  Norris  v.  Morgan,  1  T.  R.  755.)  In  case  of 
the  mortgagee's  death,  if  the  mortgaged  premises  consist  of 
freehold  estates,  the  action  must  l^  brought  by  the  heir ;  if 
of  chattels,  by  his  personal  representatives. 

Course  of  proeeedir^s  in  ^ectment^—Yor  the  proceedings 
in  ejectment,  the  practitioner  should  refer  to  the  chapter  on 
that  form  of  action  in  Paterson's  New  Practice  of  the  Com- 
mon Lawy  which  forms  a  part  of  this  series. 

rV.  OsTAmmo  Rbceift  of  thb  Rents  and  Profits. 

Course  of  proceeding  where  mortgagee  is  desirous  to  obtain 
receipt  of  rents  and  profits,'] — ^A  mortgagee  desirous  of  get- 
ting into  the  receipt  of  the  rents  and  profits  should  give 
notice  to  the  tenants  to  pay  their  rents  to  him,  and  not  to 
pay  the  same  to  the  mortgagor :  {see  the  form  2  Con.  Prec., 
Part  v..  Section  XII.,  Nos.  IX.  and  X.,  pp.  436,  437,  2nd 
edit,) 

Where  the  tenants  hold  under  a  lease  granted  prior  to  (he 
mortgage,'] — K  the  tenants  hold  under  a  lease  granted  prior 
to  the  mortgage,  then  a  notice  of  the  above  kind  by  the 
mortgagee  to  the  tenants  holding  under  such  lease,  will  have 
the  same  operation  as  an  attornment  at  common  law,  and 
will  relate  back  to  the  time  of  the  grant,  so  that  all  the  rents 
due  from  the  tenants  at  the  time  of  such  notice,  and  not 
actually  paid  over  to  the  landlord,  will  from  thenceforth 
belong  of  right  to  the  mortgagee,  who  may  then  distrain  for 
them  m  like  manner  as  the  landlord  himself  might  have 
done  (stat.  4  Anne,  c.  16,  ss.  9  and  10 ;  Moss  v.  Gallimore^ 
1  Doug.  279)  ;  and  if  the  tenant  holds  only  as  tenant  from 
year  to  year,  the  mortgagee  may  recover  such  rents  in  an 
action  for  use  and  occupation :  (Birch  v.  Wrighif  I  T.  R. 
878.) 

Where  the  tenants  hold  under  leases  granted  subsequently  to 
the  mortgage,] — But  if  the  tenants  hold  under  leases  granted  to 
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them  subsequent  to  tlie  mortgage,  then  although  the  tenants 
win,  after  notice  from  the  mortgagee  to  that  effect,  be  iusdfied 
in  paying  over  the  same  to  the  mortgagee  as  against  all  claims 
of  the  mortgagors,  still  the  mortgagee  cannot,  in  case  the 
tenants  shomd  reAise  to  do  so,  enrorce  such  payments  as 
rents  ;  his  proper  remedy  in  such  case  being  to  bring  eject- 
ment against  the  tenants,  and  an  action  against  them  for  the 
mesne  profits. 

Powers  of  distressJ] — In  order  to  enable  a  mortgagee  to 
distrain  upon  a  mortgagor  who  is  allowed  to  remain  in 
possession  of  the  mortgaged  premises,  a  power  to  that  effect 
u  sometimes  inserted  m  the  mortgage  deed,  and  the  amount 
of  interest  reserved  is  stated  to  be  by  way  bf  rent.  But  such 
a  power  will  be  bad,  where  the  object  and  intendment  of  the 
mortgage  assurance  is  inconsistent  with  the  intention  of 
creatmg  the  relation  of  landlord  and  tenant,  and  is  not  there- 
fore adapted  to  mortgages  under  the  Benefit  Building 
Societies  Act,  3  &  4  wSL  4,  c.  32 :  {WaUcer  y.  GUes  and 
Fort,  14  L.  T.  Rep.  41.) 

Mortgagee  entering  into  receipt  of  rents  and  profits  accovnt- 
abUfor  the  same.'] — When  a  mortgagee  enters  into  the  receipt 
of  the  rents  and  profits,  he  becomes  accountable  for  the  same 
to  the  mortgagor  from  the  time  he  gets  into  such  possession, 
and  if  after  discharging  thereout  ms  principal  and  interest 
any  surplus  remains,  he  is  bound  to  pay  over  the  same  to  the 
mortgagor,  and  he  will  be  chargable  with  interest  upon  any 
balance  remaining  in  his  hands  after  satisfaction  of  his  mort- 
gage debt,  and  annual  rests  will  be  decreed  against  him  from 
that  time,  which  will  be  directed,  as  well  m  the  case  of 
occupation  rents,  as  on  accounts  of  rents  and  profits  actually 
received:  (^Wilson  v.  Metcalfe,  1  Buss.  630.) 

How  accounts  with  rests  are  taken.'] — The  mode  of  taking 
account  with  rests  is,  that  as  soon  as  a  mortgagee  has 
received  a  sum  exceeding  the  amount  of  interest,  a  rest 
should  be  made,  and  from  that  date  the  subsequent  annual 
rests  should  be  computed,  so  that  if  the  date  of  the  mortga^ 
deed  be  in  July,  and  the  mortgagee  received  sums  m 
February  exceedmg  the  interest  then  due,  a  rest  should  be 
taken  in  February,  and  annual  rests  be  computed  from  that 
time,  and  not  from  July :  {Binnington  v.  Harwood,  1  Turn. 
&  Buss.  477.)  But  if  the  interest  was  considerably  in  arrear 
at  the  time  the  mortgagee  entered  into  the  receipt  of  the 
rents  and  profits,  so  that  he  himself  has  lost  the  interest  by 
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delay,  the  court  will  not  direct  annual  rests  to  be  taken 
acainst  him  from  the  time  that  the  amoimt  of  rents  received 
discharged  the  interest  due,  though  the  rents  received  by  him 
for  several  years  afterwards  greaUy  exceeded  the  interest. 

Mortgagee  allowed  out-of-pocket  expenses^  hut  nothing  for 
his  trot3)le,'] — A  mortgagee  is  allowed  all  the  actual  out-of- 
pocket  expenses  incurred  by  him  in  collecting  the  rents,  but 
nothing  for  his  trouble  {Leith  v.  Irvine^  1  Myl.  &  Kee.  277), 
even  where  an  express  agreement  to  that  effect  has  been 
entered  into  between  the  mortgagor  and  mortgagee :  (French 
v.  Baron,  2  Atk.  120;  Godfrey  v.  Watson,  3  ib.  51S^ 

As  to  appointment  of  receivers^] — For  the  reasons  above 
mentioned  it  has  become  a  common  practice  to  appoint  a 
receiver  where  the  collection  of  the  rents,  on  account  of  the 
distance  of  the  property,  or  other  circumstances,  would  be 
attended  with  trouble  and  inconvenience  to  the  mortgagee ; 
and  it  seems  that  where  the  mortgaged  property  is  so  situated 
that  the  mortgagee  would  employ  a  receiver  to  collect  his 
rents,  he  may  appoint  one  without  any  special  a^eement  to 
that  effect :  (Davis  v.  Derby,  3  Mad.  170.)  Still  this  doctrine 
cannot  safely  be  relied  on,  so  that  unless  some  provision  is 
made  for  the  appointment  in  the  mortgage  deed,  or  the 
mortgagor  will  concur  in  such  appointment,  the  mortgagee 
had  bettor  either  collect  the  rents  himself,  or  resort  to  some 
of  his  other  remedies.  Neither  would  it  generally  be  ad- 
visable for  him  to  apply  to  a  court  of  equity  to  direct  such 
an  appointment,  which  it  seems  that  court  will  never  do, 
where  the  mortgagee  making  such  application  has  the  legal 
estate,  but  will  leave  him  to  his  remedv  by  ejectment: 
(Berney  v.  Sewell,  1  Jac.  &  Walk.  647.)  Neither,  generally 
speaking,  will  the  court  appoint  a  receiver  on  the  application 
of  a  subsequent  mortgagee,  but  the  second  mortgagee  must 
redeem  the  first  mortgage ;  and  it  has  also  been  held  that 
even  a  charge  of  mismanagement  or  collusion  will  not  be  a 
sufficient  ground  on  motion  before  answer  to  deprive  or  take 
the  possession  from  the  first  mortgagee :  (Rowe  v.  Wood, 
2  Jac.  &  Walk.  553.)  But  if  the  first  mortgagee  is  not  in 
possession,  a  second  mortgagee  may  have  a  receiver  without 
prejudice  to  the  rights  of  the  first  (Brian  v.  Cormick,  1  Cox, 
422),  notwithstanding  the  mortgagor  has  not  appeared  to 
the  suit,  and  is  out  of  the  juriscfiction:  (Tanfieldy,  Irvine, 
2  Russ.  159.)  And  where  a  receiver  has  been  appointed  by 
the  court,  it  will  be  contempt  in  the  first  mortgagee  to  pro- 
ceed in  ejectment  without  the  consent  of  the  court. 
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V.  Fboceedings  by  Action  on  the  Bond  or  Coysnabt.  ' 

Course  of  proceeding  upon  the  mortgage  bond^  or  upon  ike 
covenants  in  the  mortgage  deed."] — ^A  mortgagee  may,  83  we 
have  already  noticed,  bring  an  action  at  law  upon  the  cove- 
nant for  payment  of  principal  and  interest,  and  where  a  bond 
is  also  given,  he  may  maintain  an  action  of  debt  upon  the 
bond ;  and  if  there  is,  as  is  now  usual  in  most  modern  mort- 
gage deeds,  a  distinct  covenant  for  payment  of  interest  at 
certain  stated  periods,  he  may  also  mountain  an  action  upon 
such  covenant  or  debt  upon  the  mortgage  bond,  if  there  be 
such  bond ;  and  in  the  latter  case  it  seems  that  an  action 
upon  the  bond  would  be  preferable  to  suing  upon  the  cove- 
nant ;  for  the  judgment  entered  up  for  the  debt  on  a  bond 
will  stand  as  a  security  for  future  breaches,  and  if  afterwards 
there  be  such  breaches,  the  mortgagee  may  have  a  scirt 
facias  on  the  judgment,  and  suggest  them,  and  damages 
shall  be  thereupon  assessed  by  a  writ  of  inquiry  (8  &  9  WD. 
3,  c.  11,  8.  8),  and  the  plaintm"  will  not,  as  in  covenant,  be 
compelled  to  bring  fresh  actions  for  each  subsequent  bread 
of  covenant. 

Writ  of  inquiry^  how  executed,'] — Formerly,  the  writ  of 
inquiiy  upon  a  case  of  the  above  kind,  as  also  where  the 
plaintiff  had  judgment  by  demurrer,  or  by  default,  must  have 
been  executed  before  a  judge  at  Nisi  Prius  (8  &;  9  "WilL  8, 
s.  8) ;  but  it  must  now  be  executed  before  the  sheriff,  and 
directed  to  him,  unless  the  court  or  a  judge  shall  otherwise 
order.  But  the  court  or  a  judge  may  stil^  where  questions 
of  difficulty  are  likely  to  arise,  order  the  writ  of  inquiry  to  be 
executed  before  the  chief  justice :  (Goodman  y.  MorreU, 
Dowl.  N.  S.  283.) 

Proceedings  at  law  unU  not  deprive  mortgc^ee  of  hk 
remedies  in  equity, "] — ^A  mortgagee  will  not,  by  proceeding 
against  a  mortgagor,  be  deprived  of  his  equitable  remedies, 
for  he  may  if  he  pleases  resort  to  all  his  remedies  at  the  same 
time:  (Burnett  v.  Martin,  Doug.  417;  Schocie  y.  SaU, 
iSch.  &Lef.  176.) 

Generatty  advisable  to  proceed  at  law  in  the  first  instance^ 
— ^But  it  has  generally  been  deemed  advisable  to  proceed  in 
the  first  instance  upon  the  covenant  or  mortgage  bond  by 
action  at  law,  and  not  resort  to  foreclosure,  until  it  is  ascer- 
tained that  the  mortgagor's  personal  estate  will  prove 
insuffioient  to  discharge  the  mortgage  debt :  for  if  the  mor(- 
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ga^ee  should  foreclose  the  mortgage  in  the  first  instance, 
and  proceed  afterwards  by  action  on  the  covenant  or  mort- 
gage bond,  a  court  of  equity  would  not  only  restrain  him 
nrom  proceeding  with  the  action,  but  the  institution  of  such 
proceedings  will  open  the  foreclosure  and  revive  the  equity 
of  redemption :  {Booth  v.  Booth,  344.)  And  if  the  mort- 
gagee has  sold  the  mortgaged  estate,  and  thereby  precluded 
himself  from  opening  the  foreclosure,  equity  will  restrain  him 
firom  suing  the  mortgagor  for  any  portion  of  the  mortgage 
debt,  and  this  notwithstanding  the  sale  shall  have  produced 
a  less  sum  than  was  due  upon  mortgage :  {Berry  v.  Backer, 
8  Ves.  527  ;  13  ib.  198.) 

Mortgagor  discharged  from  payment  unless  mortgagee  can 
reconvey  premises  and  deliver  tip  title  deeds  J] — As  a  mortgagor 
cannot  be  compelled  to  make  payment  of  the  mortgage 
debt,  either  upon  the  covenant  or  bond,  unless  the  mort- 
gagee is  able  to  reconvey  the  estate  and  deliver  up  the  title 
deeds,  the  latter  must  be  careful,  before  he  institutes  any 
such  proceedings  against  the  former,  that  he  does  not  place 
himself  in  such  a  situation  as  may  disable  him  from  perform- 
ing both  those  acts.  "Where  a  circumstance  of  this  kind  is 
most  likely  to  occur  is,  where  the  mortgagee  has  pledged  the 
title  deeds  with  a  third  party,  who  refuses  to  deliver  them 
up  until  hb  lien  upon  them  has  been  discharged,  and  this 
the  mortgagee,  for  want  of  sufficient  funds  in  hand,  may  be 
unable  to  do,  in  which  case  a  court  of  equity  has  granted  an 
injunction  against  the  proceedings  at  law,  and  ordered  the 
title  deeds  to  be  secured,  and  the  money  paid  into  the  bank 
until  the  title  deeds  were  secured,  and  a  reconveyance  could 
be  had  :  (School  v.  Sale,  sup.)  Another  instance  in  which 
the  same  difficulty  sometimes  arose,  was  where  a  mortgagee 
died  intestate  as  to  his  mortgage  estates,  and  it  could  not  be 
discovered  who  was  his  heir,  in  which  case  a  court  of  equity 
has  restrained  the  mortgagee's  personal  representatives  from 
proceeding  at  law  to  compel  payment  of  the  money  which 
was  ordered  to  be  paid  into  court  until  the  heir  could  be 
found ;  but  this  latter  inconvenience  has  been  in  a  great 
measure  remedied,  if  not  altogether  removed,  by  a  recent 
statutory  enactment  (1  &  2  Vict.  c.  69),  by  which  the  Court 
of  Chancery  is  impowered  to  convey  where  the  heir  of  the 
mortgagee  cannot  be  found,  or  it  shall  not  be  known  who 
was  his  heir,  or  when  he  shall  have  died  without  heir. 
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VI.  Foreclosure. 

Nature  of  a  foreclosure  hiUJ] — Foredosore  la  an  ori^nal 
bill,  which  is  filed  by  a  mortgagee  for  the  purpose  of  obtein- 
ing  the  direction  of  the  court  for  payment  of  his  principal 
and  interest  money,  or,  in  default,  that  the  mortgagor  may  De 
foreclosed  from  his  equity  of  redemption. 

As  to  parties  to  the  biU.'] — All  persons  interested  in  the 
equity  of  redemption  must  be  made  parties  to  the  bill ;  the 
mortgagor  himself  must  therefore  necessarily  be  a  party,  as 
must  also  his  heir  in  case  of  his  decease,  where  the  mortgage 
consists  of  real  estate :  (Farmer  v.  Curtis^  2  Sim.  466.)  But 
there  is  no  necessity  for  making  his  executors  or  adminis- 
trators parties,  because  the  latter  take  no  interest  in  the  real 
estate  {Duncomhe  v.  HemsUy^  3  P.  Wms.  333 ;  TeU  v.  Brown^ 
2  Bro.  C.  C.  276) ;  and  for  the  same  reason  it  would  be 
improper  to  make  the  heir  a  party  where  the  mortgage  was 
only  of  a  chattel  interest.  With  respect  to  the  mortgagee's 
representatives,  if  the  mortgage  was  of  real  estate,  the 
devisees  of  the  mortgaged  estates,  if  the  mortgagee  has  made 
any  such  devise,  or  his  heir  if  he  has  not,  must  be  parties 
(Scott  V.  Nicoll,  3  Russ.  477),  as  must  also  the  mortgagee's 
personal  representatives,  the  latter  being  always  necessaiy 
parties,  whether  the  mortgage  consists  of  real  or  personiu 
property ;  because,  whatever  may  be  the  nature  of  the 
mortgaged  property,  or  even  the  mode  in  which  the  mort- 
gage debt  is  made  payable,  the  latter  will  belong  to  the 
personal  representatives,  and  the  heir  will  only  hold  the 
mortgaged  premises  as  their  trustee:  [Meeker  v.  Tanton^ 
2  Cha.  Cas.  29.)  But  the  heir  need  not,  and  in  fact  ought 
not,  to  be  made  a  party,  where  there  is  an  express  devise  of 
mortgaged  estates ;  and  if  the  devisee  does  so,  he  will  not 
be  allowed  the  costs  out  of  the  estate:  {Skipp  v.  Wyatt, 
1  Cox,  353.) 

Where  mortgaged  estates  are  in  different  persons,"] — If  the 
estates  of  two  different  persons  are  both  included  in  the  same 
mortgage,  both  mortgagors  must  be  made  parties :  {Stokes  t. 
Clindon,  3  Swanst.  1507)  So,  on  the  other  hand,  if  there 
are  several  mortgagees  of  the  property,  they  in  like  manner 
must  also  be  made  parties.  But  if  either  of  the  mortgagees 
refuses  to  concur  in  the  suit,  then,  it  seems,  if  the  other 
mortgagees  file  a  bill  alleging  such  refusal,  the  court  will 
make  a  decree  for  foreclosure  of  the  whole  mortgage :  (Daven- 
port V.  James^  7  Hare,  250.) 
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Where  ike  mortgage  is  made  to  trustees.'] — "Where  the  mort- 
gage has  been  made  to  trustees,  they  ought  all  to  be  parties 
to  a  bill  of  foreclosure  (Wood  v.  Williams^  4  Mad.  186) ;  bat 
where  several  trustees  lent  on  mortgage  the  moneys  of 
sereral  cestuis  que  trusts^  it  has  been  held  that  one  of  the 
latter  may  file  his  bill  of  foreclosure,  the  trustees  having 
refused  to  assist  him,  and  being  made  parties  in  the  cause : 
(Montgomerie  v.  Marquis  of  Bath,  3  Ves.  360.) 

Bankrupts  and  insolvents  not  necessary  parties,"} — If  a  mort- 
gagor has  become  bankrupt  (Lloyd  v.  Lander,  5  Mad.  282) 
or  insolvent  (Collins  v.  Shirley,  1  Buss.  &  M.  638),  he  is  not 
a  necessary  party,  and  this,  it  seems,  notwithstanding  his 
assignees  disclaim  all  interest  in  the  equity  of  redemption : 
(t^.)  But  judgment  creditors,  whose  judgments  had  been 
entered  up  subsequent  to  the  plaintiff^s  security,  have  been 
considered  necessary  parties ;  so  that  it  will  be  insufficient 
to  serve  them  with  a  copy  of  the  bill  under  the  23rd  Order, 
August,  1841:  (Adams  v.  Paynter,  1  Coll.  N.  C.  530.) 

Where  the  mortgage  is  of  entailed  property."] — In  mortgages 
of  entailed  property,  if  the  mortgagor  is  tenant  in  tail  in 
possession  under  an  unprotected  settlement,  there  is  no 
oocasion  for  making  the  remainder-man  a  party,  as  a  decree 
of  foreclosure  would  in  that  case  be  binding  on  the  remainder- 
man or  reversioner:  (Roscarrick  v.  Barton,  1  Cha.  Cas. 
220.)  But  if  there  is  an  express  estate  for  life,  or  if,  in  the 
case  of  an  estate  tail,  there  is  a  protector  to  the  settlement, 
then  it  will  be  necessary,  it  seems,  to  make  the  person 
entitled  to  the  first  estate  in  remainder  a  party :  {Sutton  y. 
Stone,  1  Atk.  101.) 

Where  there  are  several  derivative  estates.] — ^If  there  are 
several  derivative  mortga^rees,  they  must  all  be  made  parties 
to  a  foreclosure  bill,  in  order  to  prevent  a  multiplicity  of 
suits.  Thus,  for  example,  where  A.  made  a  mortgage  for 
a  term  of  500  years  for  securing  350Z.  and  interest  to  B., 
who,  so  long  before  as  1705,  assigned  the  term  to  C,  re- 
deemable by  himself  on  payment  of  300/.,  B.  died,  C.  brought 
a  bill  against  A.  to  redeem  or  to  be  foreclosed ;  and,  though 
but  a  derivative  mortgagee,  yet  he  did  not  make  the  repre- 
sentatives of  B.,  the  original  mortgagee,  parties,  and  the 
court  held  that  there  was,  in  consequence,  a  want  of  proper 
parties,  for  that  B.  had  clearly  a  right  to  redeem  0.,  and 
therefore  his  representatives  ought  to  have  been  before  the 
court  in  order  to  prevent  another  account  of  what  was  due 
on  the  original  mortgage :  (Hill  v.  Price,  DicL  344.) 
2  B  2 
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Proceedings,  how  conducted.'] — ^The  proceedings  upon  a  bfll 
of  foreclosure  are  conducted  in  the  usual  way,  and,  upon  the 
cause  being  heard,  a  decree  is  made  directing  an  account  of 
principal  and  interest,  and  for  the  taxation  of  the  mortgagee's 
costs :  (Ayck.  214,  5th  edit.) 

Usual  course  of  procedure  on  a  hUl  of  foreclosure.l^The 
usual  practice  on  a  bill  of  foreclosure  was  to  pray  either  a 
foreclosure  or  a  sale ;  but  formerly  a  decree  of  foreclosure 
could  not  have  been  pronounced  until  the  priorities  inter  se 
of  all  incumbrances  subsequent  to  the  plaintiff  had  been 
ascertained,  the  effect  of  which  was,  the  plaintiff's  remedy 
was  delayed  by  the  necessity  of  settling  rights  between  the 
defendants:  (Ayck.  214,  5th  edit.) ;  to  remedy  which  it  is 
by  the  stat.  15  &  16  Vict,  enacted,  that  it  shall  be  lawftil  for 
any  court,  in  any  suit  for  the  foreclosure  of  an  equity  of 
redemption  of  any  mortgaged  property,  upon  the  request  of 
Ae  mortgagee,  or  any  subsequent  incumbrancer,  or  of  the 
mortgagor,  or  of  any  person  claiming  under  them  respec- 
tively, to  direct  a  sale  of  such  property  instead  of  a  foreclosure 
of  such  equity  of  redemption,  on  such  terms  as  the  court 
may  think  fit  to  direct,  without  previously  determining  the 
priorities  of  incumbrances,  or  giving  the  usual  or  any  time  to 
redeem ;  provided,  that  if  sucH  request  shall  be  made  by  any 
subsequent  incumbrancers,   or  by  the  mortgagor,  or  any 
person  claiming  under  them  respectively,  the  court  shall  not 
direct  any  such  sale  without  the  consent  of  the  mortgagee  or 
persons  claiming  under  him,  unless  the  party  makmg  such 
request  shall  deposit  in  court  a  reasonable  sum  of  money,  to 
be  fixed  on  by  the  court,  for  securing  the  performance  of 
such  terms  as  the  court  may  think  fit  to  impose  on  the  partr 
making  such  request  (s.  48),  which  must  be  such  as  will, 
upon  a  rough  estimate,  meet  all  possible  expenses  of  an 
abortive  sale :  {Bellamy  v.  Cockle,  2  Eq.  Rep.  435.) 

How  and  when  application  for  sale  should  be  made,"] — The 
application  for  the  sale  should  be  made  at  the  hearing ;  for 
if  the  decree  be  made  for  a  foreclosure,  it  cannot  afterwards 
(except  under  very  particular  circumstances),  on  motion,  be 
converted  into  a  decree  for  a  sale :  {Girdlestone  t.  Lavender, 
9  Hare,  App.  53.)  It  certainly  has  been  done  in  a  suit  by 
first  mortgagee,  where  a  sale  was  ajjplied  for  by  the  mort- 
gagor and  concurred  in  by  the  plaintiff,  although  opposed  by 
a  subsequent  incumbrancer  (Laslett  v.  Cliff,  23  L.  T.  Rep. 
167) ;  but  a  similar  application  made  by  a  second  mortgagee, 
opposed  by  the  first  mortgagee,  was  refused ;  and  it  seems, 
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that  under  the  above-mentioned  section  of  15  &  16  Vict.  c.  86, 
a  sale  instead  of  a  foreclosure  will  not  generally  be  ordered, 
unless  there  is  such  a  complication  that  the  common  decree 
cannot  be  conveniently  worked :  (Ayck.  215,  5th  edit.)  And 
it  seems  that  where  the  mortgage  is  only  for  a  term,  equity 
would  not  decree  a  sale  without  the  consent  of  the  rever- 
sioners ;  and,  in  case  any  of  the  latter  were  infants,  a  reference 
would  be  directed  in  order  to  ascertain  whether  or  not  a  sale 
would  be  for  their  benefit:  (Foster  v.  Eddy,  12  L.  T.  Rep. 
531.) 

Foreclosure  will  not  he  decreed  until  time  for  payment  of 
principal  and  interest  he  passed,"] — A  foreclosure  will  never 
oe  decreed  until  the  penod  for  payment  of  principal  and 
interest  be  passed,  and  the  mortgaged  premises,  in  conse- 
quence thereof,  forfeited  to  the  mortgagee,  as  that  would  be 
to  alter  the  nature  of  the  contract :  (Sonham  v.  Newcombe, 
2  Ventr.  365.) 

Mortgagee  cannot  foreclose  as  to  part  only  of  mortgaged 
premises.'] — Nor  will  a  mortgagee  be  permitted  to  foreclose 
a  portion  only  of  the  mortgaged  premises,  notwithstanding 
part  of  the  mortgage  money  may  have  been  advanced  partly 
DV  himself  and  partly  by  another  person :  {Montgomery  v. 
Bath,  3  Ves.  560.) 

Where  the  e^ity  of  redemption  belongs  to  an  ir^ani,] — 
Where  the  eqmty  of  redemption  belongs  to  an  inmnt,  the 
practice  has  been  to  decree  a  foreclosing  against  him,  giving 
him  a  day  to  show  cause  against  the  decree  after  he  comes 
of  age :  (Price  v.  Carver,  3  M.  &  C.  157.)  But  the  only 
cause  he  can  show  is  error  in  the  decree ;  for  he  will  neither 
be  permitted  to  unravel  the  accounts,  or  to  redeem  the 
mortgage. 

Where  the  equity  of  redemption  belongs  to  a  married 
woman,] — And  where  the  equity  of  redemption  belongs  to  a 
married  woman,  upon  a  bill  of  foreclosure  being  brought 
against  her  and  her  husband,  and  a  decree  of  foreclosure 
pronounced  thereupon,  and  such  decree  being  made  absolute, 
the  wife  will  be  absolutely  foreclosed  thereby,  and  will  not 
be  allowed  to  show  cause  against  it  after  her  husband's 
death :  (MaUach  v.  OaUon,  3  P.  Wms.  352.) 

Inquiry,  how  conducted,] — ^The  inquiry  in  pursuance  of  the 
decree  is  now  prosecuted  before  the  clerk  in  judge's  cham- 
2  R  3 
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bers,  according  to  the  modem  rules  of  practice  (instead  of 
being  referred  to  the  Master,  as  was  formerly  done),  and 
the  plaintiff  taxes  his  costs,  and  thereupon  the  clerk  makes 
his  report,  and  certifies  the  amount  due :  (Ayck.  216,  5th 
edit.) 

Course  to  he  pursued  when  time  of  payment  arrives,]— 
When  the  time  appointed  for  payment  arrives,  the  mort- 
gagee must  either  attend  personally  himself  at  the  time  and 
place  appointed  to  receive  the  money,  or,  if  unable  to  attend 
personally,  he  must  authorize  some  person,  by  power  of 
attorney,  to  receive  the  money  for  him  (see  the  form,  Ayck. 
vol.  2),  and  the  mortgagee  or  his  attorney,  as  the  case  may 
be,  must  remain  there  until  the  stated  time  expires.  If -the 
money  be  then  paid,  the  plaintiff  is  entitled  on  motion,  as  of 
course,  upon  the  production  of  an  affidavit  of  due  attendance 
and  of  nonpayment  of  the  money  (see  the  form,  Ayck.  vol.  2), 
to  an  order  that  the  defendant  may  be  absolutely  foreclosed 
from  all  equity  of  redemption:  (1  Ayck.  216,  5th  edit.) 
This  order  need  not  be  served :  (ib,) 

Court  wiU  enlarge  time  for  payment^  upon  a  fit  case  being 
made  out,'] — The  court  will  enlarge  the  time  for  payment 
upon  a  fit  case  being  made  out  (Wiwards  v.  Cunliffe^  1  Mad. 
287),  nor  will  even  the  enrolment  of  an  absolute  order  for 
foreclosure  be  an  impediment  to  enlarge  the  time  for  pay- 
ment ;  and  whatever  doubts  may  have  formerly  existed,  it  is 
now  settled  that  a  vice-chancellor  has  jurisdiction  for  this 
purpose:  (Thomhill y.  Mannings  1  Sim.  N.  S.  451.)  Still, 
the  order  is  by  no  means  of  course,  and  it  may  be  refused 
where  no  excuse  is  made  for  the  default,  and  the  security 
does  not  appear  to  be  ample :  (Eyre  v.  Harrison,  2  Beav. 
478.)  And  whenever  such  period  of  payment  is  enlarged, 
it  will  be  on  the  condition  of  paying  the  interest  and  costs 
already  reported  due:  {Qeldard\,  Hornby^  1  Hare,  251.) 

Course  of  proceeding  to  obtain  order,] — To  obtain  an  order 
for  enlargement  of  time,  a  motion  must  be  served  by  de- 
fendant on  the  opposite  party  (see  the  form,  Ayck.  vol.  2, 
5th  edit.),  supported  by  an  affidavit  of  merits ;  and,  if  the 
order  is  granted,  it  directs  interest  to  be  computed,  and 
taxation  of  the  8ubse(]|uent  costs  of  the  mortgagee,  and 
extends  the  time  accordmgly :  (Ayck.  217,  5th  edit.) 

Court  may,  by  consent,  make  a  decree  or  orderfor  fore- 
closure wUhotU  bringing  the  cause  to  a  hearing,] — ^Tne  court, 
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upon  application  of  the  defendant  havin|]r  a  right  to  redeem, 
and  upon  admission  of  the  riffht  «and  title  of  the  plaintiff, 
may,  before  the  cause  is  brought  to  a  hearing,  make  such  an 
order  or  decree  as  the  court  could  have  made  if  the  cause 
had  been  regularly  brought  to  a  hearing  (stat.  7  Geo.  2, 
c.  20),  and  which  order  may  be  made  before  answer  {Piggin 
V.  Cheetkam,  2  Hare,  80)  ;  but  this  can  only  be  done  where 
the  right  of  redemption  is  undisputed,  for  if  such  right  be 
controverted  by  a  different  person,  the  court  cannot  make 
such  order  or  decree,  neither  can  this  be  done  to  the  prejudice 
of  subsequent  mortgagees  or  incumbrancers ;  or  unless  all 
defendants  interested  in  the  equity  of  redemption  concur  in 
the  application,  and  admit  the  plaintiff's  title.  Neither  can 
a  defendant  who  is  in  contempt  move  under  the  above- 
mentioned  act:  (Hewitt Y,  M^Cartney^  13  Ves.  560.)  Nor 
can  the  order  be  granted  where  one  of  the  defendants  is  an 
infant:  {Taylor  v.  Coates,  3  Hare,  80.) 

Disclaimer,'] — Where  the  defendant  on  a  bill  of  foreclosure 
has  no  ri^ht  or  title  in  the  equity  of  redemption  he  should 
disclaim,  m  which  case  the  court  will  in  general  dismiss  the 
bill  as  against  him,  and  give  him  his  costs,  which  will  be 
added  to  the  mortgage  debt :  (Silcock  v.  Roynon,  2  You.  & 
Coll.  376.)  But  when  there  are  several  defendants,  and 
some  disclaim,  the  court  will  order  them  to  be  foreclosed, 
and  will  not  merely  dismiss  the  bill  against  them :  (Perkin  y. 
Stafford,  10  Sun.  562.) 

As  to  copyholds,"] — In  the  case  of  copyholds,  a  mortgagee 
who  is  not  in  possession  may  exhibit  his  bill  of  foreclosure 
against  a  mortgagor  (Sutton  v.  Stoite,  2  Atk.  101),  and  on  a 
decree  of  foreclosure,  the  mortgagor  will  be  ordered  to  sur- 
render to  the  mortgagee  at  his  own  expense :  (Hill  v.  PricCj 
Dick.  344.) 

As  to  equitable  mortgages,] — ^It  was  formerly  doubtful 
whether  an  equitable  mortgagee  upon  a  suit  for  the  purpose 
of  giving  effect  to  his  security  was  entitled  to  a  decree  for  a 
sale,  or  only  for  a  conveyance  (Payne  v.  Smithy  2  Myl.  & 
Kee,  417) ;  but  the  practice  now  seems  to  be,  to  decree  a  con- 
veyance (Parker  v.  Housefieldy  2  Myl.  &  Kee.  420) ;  and  Lord 
Gottenham,  when  Master  of  the  Kolls,  said  that  the  remedy 
should  as  nearly  as  possible  correspond  to  that  to  which 
legal  mortgagees  are  entitled,  and  he  particularly  referred 
to  the  decree  m  Newton  v.  Aldousy  stated  to  have  been  penned 
by  Lord  Eldon  himself,  which  contained  the  usual  direction 
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tor  taking  an  account  of  the  principal  and  interest  due  as  in 
the  case  of  a  legal  mortgage,  with  a  declaration  that  in 
default  of  the  payment  of  the  principal,  interest,  and  costs  by 
the  time  limited  by  the  decree,  the  plaintiff  would  be  entitled 
to  the  mortgaged  premises  free  from  all  right  and  equity  of 
redemption,  and  to  have  an  absolute  conveyance  thereof 
accordingly :  (Ball  v.  Harris,  2  Myl.  &  Cra.  264 ;  and  see 
Millar  Eq.  Mort.  62.)  But  if  the  equitable  mortgagor  he 
dead,  then,  it  seems,  the  equitable  mortgagee  is  entitled  to  a 
sale,  and  to  have  the  proceeds  applied  in  liquidation  of  his 
debt,  and  to  stand  as  a  creditor  for  the  balance,  if  any,  on 
the  mortgagor's  general  assets:  (Brocklehurst  v.  Jessop^ 
7  Sim.  438.) 

As  to  mortgages  of  stock,'] — In  the  case  of  mortgages  of  stock 
no  foreclosure  is  necessary ;  for  a  mortgagee  in  case  of  default 
may,  as  we  have  already  noticed  (antey  p.  387),  proceed  forth- 
with to  sell  the  stock,  accounting  to  the  mortgagor  for  the  sur- 
plus moneys,  if  any,  which  shall  remain  after  discharging  prin- 
cipal, interest,  and  costs :  (Ex  parte  Dennison,  3  Yes.  552.) 

yiL  Powers  and  Trusts  for  Saia. 

Where,  as  is  the  common  practice  in  modern  mortgage 
assurances,  the  deed  contains  either  a  power  or  a  trust  for 
sale,  the  exercise  of  those  powers  or  trusts  is  generally  resorted 
to  by  a  mortgagee,  as  affording  him  a  more  simple  and  ex- 
peditious means  of  realizing  his  principal  and  interest  than 
he  can  obtain  through  the  medium  of  a  foreclosure  suit,  not- 
withstanding all  the  recent  improvements  that  have  been  made 
in  accelerating  the  latter  course  of  proceedings.  In  fact,  if 
the  mortgage  deed  contains  a  trust  for  sale,  the  mortgagee's 
remedy  by  foreclosure  is,  as  we  have  before  had  occasion  to 
notice,  altogether  barred ;  for  the  express  trust  of  the  deed 
is  to  sell  and  levy  the  money  to  pay  off  the  mortgage  debt, 
and  the  adoption  of  any  other  remedies  for  that  purpose 
would  be  contrary  to  the  express  terms  of  the  trust. 

Practical  suggestions  with  respect  to  the  exercise  ofpowen 
or  trusts  for  sale,'] — ^In  exercising  powers  or  trusts  of  sale,  a 
mortgagee  must  be  careful  to  carry  them  out  in  accordance 
with  the  express  terms  by  which  they  are  created ;  and  if  any 
,  precedent  acts  are  required  to  be  done,  such  as  giving  six 
calendar  months'  previous  notice,  or  any  special  terms  what- 
ever are  prescribed,  those  terms  ought  to  be  strictly  complied 
with. 
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Notice  should  always  he  eiven  to  mortgagor  prior  to  offering 
mortgaged  premises  for  scue.^ — Notice  of  sale  should  always 
be  <)erved  on  the  mortgagor,  and  where,  as  is  commonly  the 
case,  a  mortgagee  enters  into  a  covenant  to  that  effect,  he 
would  render  himself  liable  to  an  action  at  the  mortgagor's 
suit  for  omitting  to  do  so.  The  notice  should  be  served  in 
the  same  manner  as  other  notices,  and  the  mortgagee  should 
preserve  a  duplicate,  which  is  particularly  necessary  where 
the  terms  of  the  power  prescribe  some  specified  notice,  as 
six  calendar  months  for  instance ;  in  which  case  the  giving 
such  notice  may  be  considered  as  a  condition  precedent  to 
the  exercise  of  the  power,  and  therefore  proof  of  such  notice 
may  thus  form  an  important  link  in  the  chain  of  the  title. 

Salcy  how  conducted.'] — ^The  sale  is  conducted  in  the  same 
manner  as  in  ordinary  transactions  between  vendor  and 
purchaser;  and,  under  ordinary  powers  of  sale,  the  mortgagee 
can  make  an  eifectual  conveyance  without  the  mortgagor's 
being  a  concurring  party  therein,  whose  concurrence  in 
fact  he  has  no  power  to  compel,  notwithstanding  the  mort- 
gage deed  should  contain  an  express  covenant  by  the 
mortgagor  to  concur  in  any  sale  the  mortgagee  might  make 
of  the  mortgaged  premises  (Clay  v.  Sharpe^  18  Ves.  346) ; 
and  it  seems  that  if  a  purchaser  should  refuse  a  specific  per- 
formance on  the  ground  of  the  mortgagor  not  bemg  maae  a 
party,  it  would  be  decreed  against  him  with  costs :  (1  Hughes 
r*ract.  Mdrt.  67.)  There  is,  in  fact,  no  advantage  in  mffing 
the  mortgagor  a  party  where  the  mortgagee  takes  an  absolute 
power  of  side  under  the  mortgage  deed ;  and  so  far  from  its 
being  essential  that  the  mortgagor  should  enter  into  cove- 
nants for  title  with  the  purchaser,  the  purchaser  would,  in 
the  absence  of  his  so  doing,  have  the  full  benefit  of  the 
mortgagor's  general  covenants  for  title  and  other  covenants 
runnmg  with  the  land  entered  into  by  him  in  the  mortgage 
deed,  but  which  the  latter  would  be  exonerated  from  alto- 
gether, upon  his  entering  into  the  usual  qualified  covenants 
tor  title  of  a  vendor  under  ordinary  circumstances,  which  are 
all  he  could  be  called  upon  to  do,  if  he  concurred  in  the 
conveyance  to  the  purchaser  :  (see  the  forms  of  conveyances 
by  mortgagees  under  power  of  sale,  1  Con.  Prec,  Part  II., 
Section  L,  Nos.  XIX.  and  XX.,  pp.  112  to  122, 2nd  edit.) 

Mortgagee  cannot  he  required  to  enter  into  covenants  for 
tide.'] — A  mortgagee,  conveymg  under  a  trust  or  power 
of  sale,  cannot  be  required  to  enter  into  covenants  for  title ; 
the  only  covenant  he  may  be  required  to  enter  into  is,  that 
he  has  done  no  act  to  incumber  the  mortgaged  premises. 
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Am  t9the  exercise  of  powers  of  9aU  hy  second  mortgagee»!\ 
— ^A  second  mortgagee,  as  long  aa  a  prior  mortgage  of  the 
legal  estate  subsists,  can  only  exercise  a  power  or  trust  for 
gue  subject  to  the  prior  mortgage;  but  such  second  mort- 
gagee may  redeem  the  prior  mortgage,  and  thus  confer  a 
good  title  to  a  purchaser  in  the  same  way  as  an  ordinanr 
Tender,  who  sells  upon  rede^odng  the  mortgage,  who  is 
entitled  to  call  upon  the  mortgagee  to  reconvey  the  mort- 
gaged premises  to  him  or  any  other  person  he  may  thiok 
proper  to  appoint. 

Applicaiion  of  the  purchase  moneys."] — ^The  mone^  arisins 
from  the  sale  should  be  first  applied  in  paying  the  mcidentiu 
expenses  of  the  sale ;  next,  in  liquidation  of  the  mortgage 
deot ;  and  then  the  surplus  moneys,  if  any,  are  to  be  paid  over 
to  the  mortgagor  or  his  representatives.  If  the  sale  is  is 
pursuance  of  a  power,  and  consists  of  freehold  property,  or 
of  copyhold  or  customary  estates  of  inheritance,  and  is  made 
in  the  mortgagor's  lifetime,  but  the  purchase  mone^-s  not 
paid  until  anerwards,  then  such  money  will  be  payable  to 
the  mortgagor's  personal  representatives ;  and  if  the  sale 
does  not  tiui:e  place  until  aner  the  mortgagor's  death,  in 
such  case  the  mortgagor's  heir,  or  the  devisee  of  the  mort- 
gaged premises,  upon  whom  the  equity  of  redemption  wiQ 
have  descended  or  to  whom  it  i^U  have  been  devised,  will 
be  entitled  to  the  surplus  moneys,  which  must  be  paid 
to  such  heir  or  devisee  accordingly.  But  if  the  property  is 
sold  under  a  trust  for  sale,  as  there  will  be  a  constructive 
conycrsion  of  the  real  and  personal  estate  by  the  creation 
of  the  trust,  the  surplus  moneys  must  be  paid  to  the  personal 
representatives  without  any  reference  as  to  the  time  when 
such  trust  is  exercised ;  as  it  also  must  where  the  mortgaged 
premises  consist  of  a  chattel  interest,  which  of  course  will 
De  transmissible  to  the  personal  representatives,  and  upon 
which  the  heir  has  no  kind  of  claim  whatever. 
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CHAPTER  IX. 

STAMP  DUTIES  ON  MORTGAGES  AND  BONDS,  AND  ALSO 
UPON  WARRANTS  OF  ATTORNEY. 

I.  Stamp  Duties  upon  Oeuginal  Mortoaobs. 
II.  Stamps  upon  Transfers  of  Mortgaob. 

III.  Stamps  upon  Reconveyance  of  Mortoagbd  Prbmisbs. 

IV.  Stamps  upon  Warrants  of  Attorney. 


I.  Stamp  Duties  upon  Original  Mortgages. 

Thb  same  amount  of  ad  valorem  duties  are  payable  upon  a 
bond  as  upon  a  mortgage,  all  which  are  now  arranged  in 
a  graduated  scale  in  proportion  to  the  sum  secured,  com- 
mencing at  a  duty  of  1«.  Zd,  on  sums  not  exceeding  50/.,  and 
so  on  at  the  same  rate  for  every  50/.  or  fractional  part  of  50/. 
on  sums  not  exceeding  300/.,  and  for  sums  exceeding  the 
latter  amount  a  duty  of  2*.  6c?.  for  every  100/.  and  fractional 
parts  of  100/. 

Improvement  of  graduated  scale  upon  the  old  system.'] — This 
graduated  scale  is  a  great  improvement  upon  the  old  system, 
which,  under  an  ill-arranged  scale  of  duties,  threw  the 
heaviest  burden  of  duty  upon  the  smallest  sums,  and  thus 
pressed  hardly  upon  the  shoulders  of  a  class  of  people  who 
were  the  least  able  to  bear  its  weight,  as  may  easily  be  per- 
ceived by  the  annexed  table,  in  which  the  old  and  new  duties 
are  separately  set  out. 
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A  Comparative  Table  of  Old  and  New  Stamp  Duties  on 
Bona,  Mortgage,  or  Warrant  of  Attorney,  for  securing  the 
Payment  of  a  Definite  and  Certain  Sum  of  Money, 


Old  3cal& 

NewSealt 

duty 
thpiwn. 

£    a.    rt 

a.  d. 

Not  esccediag  50J, . . . , 

10    0 

Kot  exceeding  50/.  •. 

1    3 

Exceeding 

Eiceedipg 

60/.  1 

r    looi. 

1  10    0 

50;.^       «,r  100/, 

2   e 

100 

160 

2    0    0 

100    %a    150 

3    % 

150 

200 

2    0    0 

i^t>  y^ii  200 

5    0 

2(H> 

C3 

260 

3    0    0 

200       |S      250 

6    3 

260 

? 

300 

3    0    0 

250  J       S  L  300 

7    6 

300 

1 

600 

4    0    0 

30O/,  and  upwards,^ 

500 

.     g. 

1,000 

5    0    0 

for  evETT  100^., 
and  al60  for  evert  ^ 

1,000 

-^ 

2,000 

6    0    0 

2    G 

2,000 

g 

3,000 

7    0    0 

fraetional  part  of 

3,000 

^ 

4,000 

fl    0    0 

lOo;.    , 

4,000 

g 

5,000 

9    0    0 

6,000 

10,000 

12    0    0 

:| 

10,000    , 

16,000 

15    0    0 

15,000  ^ 

20,000 

20    0    0 

20.000  , 

26    0    0 

1 

Duties  regulated  by  the  amount  securedJ] — The  amount  of 
ad  valorem  duties  are  regulated  by  the  amount  of  principal  < 
moneys  secured,  without  any  regard  to  interest,  the  words 
"  definite  and  certain  sum,"  as  contained  in  the  Stamp  Acts, 
being  considered  to  refer  to  the  principal  sum  only,  so  that 
the  interest,  whether  bygone  or  subsequent,  is  in  the  nature 
of  damage  for  the  nonpayment  of  the  sum  advanced,  and  does 
not  fall  within  the  meaning  of  a  definite  and  certain  sum : 
(Barker  v.  Smart,  7  M.  &  W.  50 ;  Foreman  v.  Leyes,  5  Car. 
&  P.  419.)  And  where  the  payment  is  secured  by  bond,  the 
principal  so  secured,  and  not  the  sum  inserted  by  way  of 
penalty  in  the  bond,  is  the  sum  on  which  the  ad  valorem 
duty  must  be  charged. 

Where  the  sum  secured  is  of  uncertain  amount.'} — Where 
either  a  bond  (Scoit  v.  AUsop,  2  Pri.  20)  or  a  mortgage 
(Halse  V.  Peters,  2  B.  &  A.  807)  was  given  to  secure  an 
uncertain  amount,  a  stamp  adapted  to  the  highest  sum,  viz., 
a  251.  stamp,  would  have  been  necessary;  but  now  the 
total  amount  secured  is  uncertain  and  without  limit,  then 
the  same  shall  be  available  as  a  security  for  such  an  amount 
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of  money  as  the  ad  valorem  stamps  impressed  thereon  will 
extend  to  cover :  (13  &  14  Vict.  c.  97,  schedules,  Bond, 

MOBTGAGE.) 

What  kinds  of  expenditure^  although  becoming  a  further 
charge  on  mortgaged  premises^  are  exempt  from  ad  valorem 
duty.'} — It  is  important,  however,  to  remark  here,  that  there 
are  certain  kinds  of  expenditure  upon  which,  although  in  the 
nature  of  further  charges,  upon  which  no  ad  valorem  duty  will 
attach,  notwithstanding  the  mortgaged  premises  are  charged 
with  the  repayment,  and  are  not  to  oe  redeemable  until  such 
charges  are  fully  satisfied.  In  order  to  render  the  property 
liable  to  ad  valorem  duty  on  mortgages,  the  expenditure 
must  be  such  as  is  not  strictly  incidental  to  a  mortgage; 
hence,  a  proviso  that  all  such  sums  of  money  as  a  mortgagee 
shall  expend  in  the  recovery  of  a  mortgage  debt,  or  in 
effecting  the  renewal  of  any  leases  (Jarman  v.  Larder^ 
2  Hodges,  186),  shall  be  a  further  charge  on  the  mortgaged 
premises,  will  be  covered  by  an  ad  valorem  stamp  adapted 
to  the  sum  originally  advanced  ;  for  expenses  of  this  nature 
are  always  allowed  to  a  mortgagee  without  any  provision 
whatever  respecting  them :  (Mereeson  v.  Bragg,  8  Ad.  &  Ell. 
6*20.)  With  respect  to  fire  insurances,  also,  the  General  Stamp 
Act  (55  Geo.  3,  c.  184)  expressly  exempts  sums  so  expended ; 
although  it  is  otherwise  with  respect  to  money  expended  in 
effecting  or  keeping  up  policies  of  assurance  upon  lives, 
which,  if  charged  in  any  way  upon  the  mortgaged  premises, 
would  have  required  an  ad  valorem  stamp  adapted  to  the 
sum  to  which  the  charge  was  limited,  and  if  no  limit  in 
amount  was  specified,  then  the  highest  amount  of  duty 
chargeable  upon  a  mortgage  security,  viz.  25Z.,  would  have 
attached. 

Ad  valorem  stamp,  however  large  in  amount,  wiU  not  cover 
any  principal  moneys  beyond  the  limit  in  amount  expressed  on 
mortgage  deed."]  — But  although,  where  no  limit  in  amount  is 
mentioned,  the  instrument  will  be  available  as  a  security  for 
so  much  money  as  the  stamp  impressed  upon  it  will  extend 
to  cover,  still  the  converse  of  this  rule  will  not  prevail,  so  as 
to  permit  a  ^tamp,  on  account  of  its  higher  amount  of  ad 
valorem  duty,  to  become  available  to  secure  a  sum  beyond 
the  limit  in  amount  expressly  mentioned  in  the  mortgage 
deed.  Such,  indeed,  was  the  law  prior  to  the  act  13  &  14 
Vict,  c,  97,  which  has  not  since  been  altered  by  that  or  by 
any  other  enactment :  (Richards  v.  Macdesfield^  10  L.  J. 
(N.  S.)  329,  Chan.) 

[p.  C.  ]  2  8 
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As  to  mortgage  bonds,'] — Where  both  a  mortgage  and  a 
bond  are  given  to  secure  the  same  sum  of  money,  the  bond 
ought  to  be  referred  to  in  the  mortgage,  and  both  instruments 
should  bear  even  date  with  each  other;  in  which  case, 
although,  if  the  sum  secured  does  not  exceed  8002.,  the  bond 
will  be  charged  with  the  same  ad  valorem  duty  as  on  a  mort- 
gage for  the  same  amount,  yet,  if  the  sum  secured  exceeds 
^he  latter  amount,  no  further  duty  than  \L  will  be  charge- 
able, without  any  regard  as  to  the  amount  to  be  secured 
beyond  that  sum:  (13  &  14- Vict.  c.  97,  schedule.  Bond.) 
But  if  the  mortgage  bond  bears  a  different  date,  the  (d 
valorem  duties  will  go  on  to  increase  proportionally  to  the 
moneys  secured,  in  precisely  the  same  manner  as  would  be 
required  in  an  ordinary  bond  to  secure  the  same  amount, 
and  this  notwithstanding  the  mortgage  should,  in  point  of 
fact,  be  executed  simultaneously  with  the  mortgage  deed  : 
{Wood  V.  Norton,  9  B.  &  C.  885.) 

Instruments  of  further  assurance,] — Any  deed  or  instru- 
ment made  for  the  purpose  of  further  assurance  only  of  any 
property  already  mortgaged  or  charged  as  a  security  by  any 
deed  or  instrument  which  shall  have  already  paid  the  ad 
valorem  duty  on  mortgages  or  bonds,  and  also  any  deed  or 
instrument  m^de  as  an  additional  security  for  any  sums  of 
money  which  shall  have  been  already  secured  by  any  deed  or 
instrument  which  shall  have  paid  the  ad  valorem  duty  on 
mortgages  or  bonds,  are  made  chargeable  with  the  following 
duties;  (that  is  to  say,)  where  the  total  amount  secured, 
and  in  respect  whereof  the  said  ad  valorem  duty  shall  have 
been  paid,  shall  not  exceed  the  sum  of  1,4002.,  the  same 
duty  as  on  a  mortgage  for  the  same  amount ;  and  in  any 
other  case,  a  duty  of  \l.  1 5s, :  provided  always,  that  if  any 
further  sum  shall  be  added  to  tne  principal  money  or  stock 
already  secured,  such  deed  or  instrument  for  further  assur- 
ance, or  additional  or  further  security,  either  by  the  mort- 
gagor or  by  any  other  person  entitled  to  the  property 
mortgaged  by  descent,  devise,  or  bequest  from  such  mort- 
gagor, shall  be  chargeable  only  (exclusive  of  progressive 
duty)  with  the  ad  valorem  duty  on  mortgages  in  respect  of 
such  further  sum  of  money  or  stock,  in  Heu  of  the  duty 
aforesaid,  notwithstanding  that  the  same  deed  or  instrmnent 
may  also  contain  any  covenant,  either  hy  the  mortgagor  or 
by  any  person  entitled  as  aforesaid,  proviso,  power,  stipula- 
tion or  agreement,  or  other  matter  whatever  in  relation  to 
the  money  or  stock  already  secured,  or  the  interest  or  divi- 
dends thereon :  (13  &  14  Vict,  c  97,  schedule,  Mortgage.) 
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Where  two  or  more  persona  advance  moneys  in  distinct  stuns,'] 
— ^Where  two  or  more  persons  advance  moneys  upon  mort- 
gage, and  it  is  expressed  to  be  advanced  in  distinct  shares  or 
sums,  each  stated  advance  will  be  considered  as  forming  a 
separate  mortgage,  and  will  require  an  ad  valorem  stamp 
proportioned  to  each  separate  amount ;  but  if,  as  in  the  case 
last  referred  to,  the  whole  sum  is  expressed  to  be  advanced 
as  one  aggregate  amount,  then  one  ad  valorem  stamp  adapted 
to  that  amount  will  be  sufficient  to  cover  the  whole,  and  it 
will  be  quite  immaterial  whether  the  parties  advancing  it  are 
entitled  jointly,  or  in  distinct  shares:  {ReedY,  Wilmot^  7  Bing. 
577.)  And  an  indorsement  on  a  mortgage  deed  declaring 
that  part  of  the  mortga^  money  belonged  to  the  mortgagee, 
but  that  the  remainder  had  been  advanced  by  a  third  party, 
was  held  to  be  insufficient  to  render  a  distinct  stamp  neces- 
sary in  respect  of  each  sum ;  {Doe  d»  Downe  v.  Chorer, 
5  L.  T.  Rep.  474 ;  Tils,  on  Stamps,  474,  2nd  edit.) 

No  further  ad  valorem  duty  required  upon  mortgage  where 
it  has  been  previously  been  paid  on  a  warrant  of  attorney  to 
secure  same  amount!] — Where  ad  valorem  duty  has  been  paid 
in  respect  of  a  warrant  of  attorney,  if  a  mortgage  be  atter- 
wards  made  by  way  of  collateral  security  for  securing  the 
same  sum  of  money,  no  ad  valorem  duty  will  be  chargeable 
unless  a  further  sum  be  added  beyond  what  is  already 
secured ;  a  warrant  of  attorney  and  a  bond  being  for  these 
purposes  considered  as  the  same  kind  of  assurance  :  (fVer- 
point  V.  Oower,  4  Man.  &  Gr.  795.) 

No  further  ad  valorem  duty  payable  on  legal  mortage  made 
where  such  has  been  paid  on  effecting  equitable  mortgc^e,] — 
When  the  ad  valorem  dutv  has  been  paid  upon  effecting  an 
equitable  mortgage,  whether  upon  a  written  contract  or  by 
deposit  of  title  deeds,  and  a  regular  legal  conveyance  of  the 
premises  is  afterwards  made  to  the  mortgagee  in  pursuance 
thereof,  no  further  ad  valorem  duty  will  attach  on  the  latter 
assurance,  but  a  common  deed  stamp  will  be  sufficient  to 
cover  it,  at  whatever  period  of  time  it  may  happen  to  be 
made. 

Where  an  instrument  operates  for  any  other  purpose  than  a 
mortgage,] — If  an  instrument  operates  as  a  mortgage,  and 
also  for  any  other  purpose,  a  separate  stamp  will  attach  in 
respect  of  each  transaction.  Hence,  as  sometimes  happens, 
where  part  of  the  purchase  money  is  allowed  to  remain  on 
mortgage,  and  the  purchase  and  mortgage  are  both  com- 
2  s  2 
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prised  in  the  same  deed,  an  ad  valorem  duty  on  the  whole 
purchase  money,  and  also  upon  the  sum  to  be  secured  by 
way  of  mortgage,  will  be  required.  Thus,  for  example,  if  A. 
contracts  to  seU  land  to  B.  for  5,000/.,  2,0OOZ.  of  which  is  to 
remain  on  mortgage,  there  must  be  a  conveyance  ad  valorem 
stamp  for  5,000Z.  upon  the  conveyance,  and  an  ad  valorem 
mortgage  stamp  for  2,000/.  upon  the  mortgage. 

Mortgage  assurances  which  are  exempt  from  stamp  rfirfie*.] 
—No  stamp  duties  are  chargeable  upon  mortgages  for  raising 
money  in  pursuance  of  the  iQenefit  Building  Societies  Act 

g&  7  WUl.  4,  c.  32)  (Walker  v.  Gi/e«,  13  L.  T.  Rep.  209; 
amardy,  PUsworth^  14  ib.  132) ;  neither  are  any  ad  valorem 
duties  payable  on  a  mortgage  of  a  ship,  provided  such  mort- 
gage be  made  in  accordance  with  the  form  contained  in  the 
schedule  annexed  to  the  New  Merchant  Shipping  Act  (17  & 
18  Vict.  c.  104) :  (see  ante,  p.  397.)  But  if  any  special 
clauses  arc  introduced  into  the  assurance  which  are  not  in 
strict  conformity  with  the  form  the  act  prescribes,  it  will 
then  become  liable  to  stamp  duties. 

Copy Jiolds.']'— Where  copyhold  or  customary  lands  are 
mortgaged  by  means  of  a  conditional  surrender  or  grant, 
the  ad  valorem  duty  will  be  charged  on  the  surren&r  or 
grant,  or  the  memorandum  thereof  if  made  out  of  court,  or 
on  the  copy  of  court  roll  of  surrenders  and  grants  made  in 
court.  But  where  copyholds  are  charged  together  with 
other  property  for  secunng  one  and  the  same  sum  of  money, 
then  tne  ad  valorem  duty  will  become  chargeable,  and  the 
ad  valorem  stamp  must  be  impressed  upon  the  mortgage 
deed :  (Reed  v.  Wilmot^  7  Bing.  577.)  In  addition  to  the 
ad  valorem  duties,  the  duties  on  an  "  admittancb"  out  of 
court,  and  on  the  "copy  or  court  roll'*  of  an  admittance 
in  court  upon  sale  or  mortgage^  a  duty  varying  from  II.  to  5*. 
was  formerly  chargeable,  but  this  has  been  since  altered  to 
a  duty  of  2«.  6rf.  (13  &  14  Vict.  c.  97),  which  reduction  was 
considered  a  matter  of  propriety,  having  regard  to  the  cir- 
cumstances of  the  repeal  of  the  lease  for  a  year  duty  in  con- 
veyances of  freeholds ;  and  also  that  an  ad  valorem  duty  is 
payable  in  respect  of  such  sale  or  mortgage :  (Tils,  on 
Stamps,  22,  supp.,  2nd  edit.) 

Deed  of  covenant  to  accompany  conditional  surrender. "y^ 
Where  a  deed  of  covenant  accompanied  a  conditional  sur- 
render of  copyholds,  it  would  formerly  have  required  a 
1/.  \5s,  stamp,  without  any  reference  to  the  amount  of  the 
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sum  secured  by  the  mortga^  ;  but  now,  any  separate  deed 
or  covenant  made  on  the  siSe  or  mortgage  of  any  copyhold 
or  customary  estate,  where  the  ad  valorem  duty  does  not 
exceed  10«.,  is  charged  with  a  duty  equal  the  amount  of  such 
ad  valorem  duty,  and  where  the  same  shall  exceed  IO9.,  then 
an  ad  valorem  duty  of  10*. ;  (13  &  14  Vict.  c.  97,  schedule, 
Covenant.) 

Railway^  bridge^  and  navigation  sJiaresJ] — In  mortgages  of 
railwav,  bridge,  and  navigation  shares,  the  ad  valorem  stamp, 
as  we  have  before  remarked  (ante^  p.  392),  ought  to  be  im- 
pressed upon  the  deed  of  defeasance,  and  not  upon  the 
instrument  by  which  the  shares  are  transferred ;  but  the 
latter  instrument  must  also  be  stamped  with  a  stamp  of  the 
same  amount  as  the  ad  valorem  duty  where  the  sum  secured 
does  not  exceed  1,400/.,  and  with  a  IL  I5s,  stamp  where  it 
exceeds  that  sum. 

As  to  duplicates  or  counterparts.'] — ^Duplicates  or  counter- 
parts of  mortgages,  as  in  the  case  of  purchase  deeds  where 
the  stamp  duties  on  the  original  instrument,  exclusive  of 
progressive  dutv,  shall  not  exceed  5s,,  are  charged  with  the 
same  amount  of  duty,  including  the  progressive  duty  thereon, 
if  any ;  and  where  the  same,  exclusive  as  aforesaid,  shall 
amount  to  the  sum  of  5s.  or  upwards,  a  duty  of  5s.,  with  a 
progressive  duty  of  2s,  6d  \  the  same  amount  of  duty  as  in 
the  original  being  imposed  where,  exclusive  of  progressive 
duty,  it  is  less  than  5s. ;  that  is  to  say,  if  an  instrument  be 
chargeable  with  a  duty  of  2s.  6c/.,  the  duplicate  will  be  liable 
to  a  duty  of  5s. ;  if  me  original  be  charj?eable  with  a  5s, 
duty,  and  also  with  a  progressive  duty  of  5s.  or  with  any 
higher  amount,  the  duty  on  the  duplicate  will  be  5s.,  and 
the  progressive  duties  2s.  6d,:  (13  &  14  Vict.  c.  97,  schedule, 
Duplicate.)  The  same  act  provides,  however,  that  the 
duplicate,  before  it  can  be  made  available,  must  be  impressed 
with  a  denoting  stamp  to  siorniiy  that  the  full  and  proper 
amount  of  duty  has  been  paid  on  the  original  instrument ; 
the  latter  requisition,  so  far  as  relates  to  duplicate  or 
counterparts  of  leases,  has  been  repealed  b^  a  subsequent 
enactment  (16  &  17  Vict.  c.  59,  s.  12),  but  it  still  remains 
in  force  so  far  as  relates  to  duplicates  or  counterparts  of 
purchase  or  of  mortgage  deeds. 

II.  Stamps  upon  Trasstbrs  of  Mortqaob. 
Stamp  duties  now  payable  upon  transfers  of  mortgage^ — 
Upon  the  transfer  of  any  mortgage  now  made,  where  no 
2  s  3 
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fiirther  Bum  is  added  to  the  principal  moneys  or  stock  already 
secured,  and  such  principal  moneys  or  stock  do  not  exceed 
the  sum  of  1,400/.,  the  amount  of  duty  is  the  same  as  on  a 
mortgage  for  the  total  amount  of  such  principal  money  or 
stock;  and  where  such  principal  money  or  stock  shall  exceed 
1,400/.,  then  a  duty  of  \L  I5s.  And  where  any  further 
sum  of  money  or  stock  shall  be  added  to  the  principal  money 
or  stock  already  secured,  the  same  duty  will  become  charge- 
able as  on  a  mortgage  for  such  ftirther  money  or  stock  omy. 
And  in  every  other  case,  not  thereinbefore  expressly  provided 
for,  such  transfer  is  chargeable  with  a  duty  of  1/.  15*.: 
(stat.  13  &  14  Vict.  c.  97,  schedule,  Mobtgage.) 

Difficulties  formerly  incurred  from  uncertainty  as  to  the 
proper  stamps  upon  a  transfer  of  mortgage."] — Previously  to 
the  Stamp  Act  (13  &  14  Vict.  c.  97)  doubts  were  continually 
arising  as  to  the  proper  stamps  to  be  impressed  upon  deeds 
of  transfers  of  mortgage,  particularly  where  the  deed  of 
transfer  contained  any  property  not  included  in  the  original 
mortgage  sectirity,  or  contained  any  new  covenants,  or  a 
fresh  proviso  for  redemption,  or  any  power,  stipulation, 
am-eement,  or  other  matter ;  to  remove  all  which  doubts  the 
aoove-mentioned  statute  also  enacts,  that  any  transfer  of 
mortgage  then  or  thereafter  to  be  made  shall  not,  by  reason 
of  its  containing  any  further  or  additional  security,  or  any 
new  covenant,  proviso,  power,  stipulation,  agreement  or 
other  matter  whatever,  be  deemed  liable  to  any  further  duty 
(except  progressive  duty)  than  the  duties  we  have  just  before 
mentioned ;  and  that  any  deed  operating  as  a  further  charge 
for  any  additional  money  advanced  upon  any  property 
already  comprised  in  any  mortgage  shall  not,  by  reason  of 
its  containing  any  of  the  matters  a^resaid  in  relation  to  the 
money  previously  secured,  be  liable  to  any  further  stamp 
duty  than  the  duty  charged  upon  the  original  mortgage  for 
such  further  advance :  (sect.  9.) 

III.  Stamps  upon  the  Reconveyancb  op  Mobtoageo 


Stamp  duties  now  payable  on  reconveyance  of  i 
premises,] — Any  reconveyance,  release,  surrender,  discEarge, 
or  renunciation  of  any  mortgage,  or  of  any  other  security 
as  aforesaid,  or  of  the  benefit  thereof,  or  of  the  money  or 
stock  thereby  secured,  where  the  total  amount  of  the  prin- 
cipal money  or  stock  thereby  secured  shall  not  exceed  the 
sum  of  1,4002.,  is  chargeable  with  the  same  duty  as  a  mort- 
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for  the  amount  or  value  of  the  said  money  or  stock, 
in  any  other  case,  with  a  duty  of  1/.  15«.; 

Progressive  duties,'] — ^The  progressive  duties  are  chargeable 
in  like  manner  as  upon  all  other  deeds  and  instruments 
chargeable  under  the  nead  of  mortgage. 

HecoHveyances  under  benefit  building  societies^  how  exempted 
from  stamp  duties.'] — Reconveyances  of  property  mortgaged 
under  theBenefit  Building  Societies  Act  (6  &  7  Will.  4,  c.  32), 
whether  in  fee  or  otherwise,  may  be  effected  by  a  simple 
endorsement  of  the  mortgage  deed,  without  any  stamp  duties 
becoming  chargeable  in  respect  of  such  reconveyance  or  re- 
investment of  me  mortgaged  premises :  (sect.  5.) 

As  to  mortgages  by  demise.] — Neither,  it  seems,  will  any 
of  the  duties  upon  a  reconveyance,  surrender,  discharge  or 
renunciation  attach  upon  a  receipt  endorsed  on  a  deed  of 
mortgage  hy  demise,  by  which  the  mortgagee  acknowledges 
the  satisfaction  of  the  mortgage  debt,  and  thereby  causes 
a  cesser  of  the  mortgage  term  under  the  provisions  of  the  act : 
(8  &  9  Vict,  c  1120 

As  to  copyholds,] — But  in  the  case  of  a  re-surrender  and 
re-admission  to  copyhold  premises  upon  paying  off  of  a 
mortgage,  the  Commissioners  of  Inland  Revenue  have 
decided  that  a  U.  stamp  will  be  rec^uired  upon  the  re-aduiis- 
sion  of  the  mortgagor,  in  addition  to  the  stamp  duties 
chargeable  upon  the  reconveyance.  The  reasons  assigned 
were,  that  the  admissions  mentioned  are  only  upon  a  sale  or 
mortgage,  and  do  not  therefore  affect  a  case  like  the  present, 
which  is  still  determined  by  the  former  stamp  acts :  (16 
L.  T.  184.) 

IV.  Stamp  Dutibs  upon  Warrants  op  Attornet. 

Amount  of  duties  now  chargeable  upon  warrants  of  attorney,] 
— Warrants  of  attorney  given  as  a  security  for  the  payment 
of  money,  or  the  transfer  of  stock,  are  chargeable  with  the 
same  duty  as  on  a  mortgage  or  bond  for  the  like  purpose, 
except  where  such  payment  or  transfer  shall  be  already 
secured  by  a  bond,  mortgage,  or  other  security  which  shall 
have  paid  the  proper  ad  vcSorem  duty  on  bonds  or  mortgages 
imposed  by  law  at  the  date  thereof,  exceeding  in  amount 
the  sum  of  5s, ;  and  also,  except  where  the  warrant  of 
attorney  shall  be  given  for  securing  any  sum  or  sums  of 
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money  exceeding  200Z.,  for  which  the  person  giving  the  same 
shall  be  then  in  actual  custody  under  an  arrest  or  mesne 
process,  or  in  execution ;  and  in  those  excepted  cases  a  duty 
of  5s.  will  be  chargeable.  And  all  warrants  of  attorney  not 
otherwise  charged  are  now  charsed  with  a  duty  of  IZ.  15^.: 
(13  &  14  Vict.  c.  97,  schedule,  Waeeant  op  Attobney.) 


CHAPTER  X. 

REDEEMABLE  ANNUITIES. 

Of  (he  nature  of  annuities  generally.']  —  Annuities  are 
sometimes  granted  as  securities  for  moneys  advanced,  the 
grantor  being  authorized  to  redeem  the  charge  upon  repay- 
ment of  the  consideration,  and  all  arrears  payable  in  respect 
of  the  annuity.  These  annuities  are  granted  either  durinff 
the  life  of  the  grantor  or  the  grantee,  and  may  be  charffed 
either  upon  real  estate,  or  other  property  or  funds,  or  tSey 
may  rest  only  upon  the  grantor's  mere  personal  security. 
But  whether  an  annuity  be  issuing  out  of  real  or  personal 
property,  or  resting  only  on  the  mere  personal  covenant  of 
the  grantor,  the  personal  quality  of  the  annuity  is  applicable 
to  bim  alone,  and  not  to  any  of  the  remedies  K)r  securing  its 
payment ;  for,  with  respect  to  its  mode  of  transmission,  it 
may  in  either  case  be  made  to  possess  the  properties  of  real 
estate,  and,  if  limited  to  a  man  and  his  heirs,  will  descend 
to  his  heirs  instead  of  his  executors:  (^Turner  v.  Tum§r^ 
Ambl.  782.) 

As  to  annuities  chargeable  upon  real  estate,"] — Where  an 
annuity  is  chargeable  on  real  estate,  the  grantee's  solicitor 
must  ascertain  that  the  grantor  has  a  sufficient  estate  and 
interest  in  the  premises  to  create  the  charge,  and  that  the 
annual  value  of  the  property  is  sufficient  to  secure  its  pay- 
ment. 

IIow  the  grants  of  redeemable  annuities  are  usually  penned*] 
— Where  an  annuity  is  granted  out  of  an  estate  in  fee  of  free- 
hold estates,  the  property  is  either  conveyed  to  trustees  to 
the  use  and  intent  that  the  grantee  shall  receive  thereout 
the  annuity  during  his  lifetime,  or  the  lifetime  of  the  grantor, 
or  some  other  stated  period,  payable  either  half-yearly, 
quarterly,  or  at  some  otner  stated  times,  together  with  such 
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proportional  part  as  may  accrue  due  between  the  last  pay- 
ment and  the  death  of  the  grantee  (see  the  form  2  Con. 
Free.,  Part  V.,  Section  XIII.,  No.  IV.,  pp.  496,  471) ;  or 
the  annuity  is  granted  at  once  to  the  grantee,  and  a  term  is 
demised  to  a  trustee  (generally  a  term  of  ninety-nine  years 
determinable  on  the  grantee^s  decease)  upon  trust  for  secur- 
ing the  annuity.  Powers  of  distress  are  generally  inserted, 
although  not  necessary  to  confer  that  right  where  the 
annuity  is  created  for  a  life  or  lives  out  of  a  freehold 
estate,  because  the  act  (43  Geo.  3,  c.  28,  s.  5)  empowers 
such  an  annuity  to  be  (ustrained  for  as  a  rent  seek;  but 
where  the  annuity  is  granted  only  for  years,  or  in  any  case 
where  it  issues  out  of  a  chattel  interest,  a  power  of  distress 
will  be  requisite  to  confer  that  right,  unless  the  grantee  has 
also  the  reversion  in  the  property  charged. 

Powers  of  entry.'] — ^A  power  of  entry  to  secure  arrears  of 
payment  is  also  generally  inserted  after  the  power  of  distress, 
and  in  all  cases  where  the  grantor  can  confer  the  privilege, 
it  is  usual  to  provide  that  the  possession  of  the  grantee, 
under  such  entry,  is  to  be  without  impeachment  of  waste ; 
but  if  the  grantor's  right  is  at  all  questionable,  the  clause 
should  be  qualified  by  adding  at  the  end  of  it  *^  so  far  as  the 
grantor  is  able  to  confer  that  privilege :"  (see  the  form  2  Con. 
Prec,  Part  V.,  Section  XlII.,  No.  11.,  clause  6,  p.  456, 
2nd  edit.) 

Powers  of  sale."] — ^Powers  of  sale  are  also  generally  added 
to  the  two  former  powers,  by  which  the  trustee  or  trustees 
for  the  grantee  are  authorized  by  sale  or  mortgage  to  raise 
a  sufficient  sum  to  pay  all  arrears  of  the  annuity  (see  the 
form  2  Con.  Prec,  Part  V.,  Section  XIII.,  No.  II.,  clauses 
9,  10,  &  11,  pp.  457,  458,  2nd  edit.),  or  absolutely  to  sell 
the  property  with  which  the  annuity  is  charged,  and  invest 
the  proceecnngs  of  such  sale,  and  apply  the  interest  in  satis- 
faction of  the  annuity,  paying  over  the  surplus  moneys,  if 
any,  to  the  grantor :  (see  the  form  2  Con.  rrec.  Part  V., 
Section  XIIL,  No.  IV.,  clauses  8  to  16  inclusive,  pp.  472, 
474,  2nd  edit.) 

Covenants,'] — ^The  usual  covenants  entered  into  by  the 
grantor  of  an  annuity  are  to  pay  the  annuity,  that  he  has 
good  right  to  charge  the  premises  with  the  same,  and  to 
convey  or  demise  such  premises,  as  the  case  may  be,  for  the 
purpose   of  securing  such  annuity,   and  also  for  ftirther 
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assurance :  (see  the  form  2  Con.  Prec.,  Part  V.,  Sect.  Xm., 
No.  n.,  clauses  12  to  14  inclusive,  pp.  559,  560,  2nd  edit.) 
A  covenant  to  insure  against  damage  by  fire  ought  to  be 
inserted  where  any  considerable  portion  of  the  property 
charged  consists  of  houses  or  other  buildings  likely  to  be 
injured  or  destroyed  by  fire :  (see  the  form  2  Con.  Prec., 
Part  v.,  Section  XIII.,  No.  II.,  clause  in  notU^  p.  460,  2nd 
edit.) 

Proviso  to  repurchase,'] — The  proviso  for  redemption  or 
repurchase  is  usually  in  the  form  of  a  separate  testatum 
clause,  by  which  the  grantee  covenants  that  the  grantor 
shall  be  at  liberty  to  redeem  the  annuity  upon  certain  terms 
therein  mentioned,  which  terms  being  complied  with  the 
annuity  shall  cease  :  (see  the  form  2  Con.  Prec,  Part.  V., 
Section  XIII.,  No.  I.,  clause  10,  p.  452.) 

Where  the  annuity  is  charged  on  leasehold  property,"] — 
With  a  very  slight  variation  the  same  form  of  assurance  may 
be  adopted  where  the  annuity  is  charged  upon  leasehold  pro- 
perty, as  when  charged  upon  fi-eehold  estates.  It  wiU  be 
proper,  however,  to  recite  the  lease,  so  as  to  show  what 
estate  and  interest  the  grantor  actually  takes  in  the  pre- 
mises :  (see  the  form  2  Con.  Prec,  Part  V.,  Section  XUI., 
No.  II.,  clause  A.  in  notis^  p.  454,  2nd  edit.) 

Where  the  annuity  is  chargeable  upon  copyholds.] — ^Where 
an  annuity  is  chargeable  upon  copyholds,  it  is  a  common 
practice  for  the  grantor  to  covenant  to  surrender  them  to 
the  grantee,  with  a  condition  for  avoiding  such  surrender  in 
case  the  grantor  shall  duly  pay  the  annuity,  with  power  of 
sale  or  mortgage  in  default  hereof;  and  a  declaration  that 
the  proceeds  of  such  sale  or  mortgage  shall  be  inserted,  and 
a  sufficient  portion  of  the  interest  or  dividends  thereof 
applied  in  discharge  of  the  annuity,  the  remainder  to  be  paid 
over  to  the  grantor.  In  addition  to  the  usual  covenant  for 
payment  of  the  annuity,  the  grantor  covenants  that  he  has 
good  right  to  surrender,  for  peaceable  enjoyment  and  firee- 
dom  from  incumbrances,  and  for  fiirther  assurance,  conclud- 
ing with  the  usual  clause  empowering  grantor  to  repurchase : 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  XIII.,  No.  V., 
pp.  477,  481.) 

Where  the  annuity  is  secured  upon  stock,] — Sometimes  the 
payment  of  an  annuity  is  secured  upon  life  interests  in  stock  in 
the  funds.    In  assurances  of  this  kind,  it  is  usual  to  recite  the 
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nature  and  extent  of  interest  the  grantor  takes  in  the  stock, 
and  the  agreement  to  charge  the  same  with  the  annuity 
which  is  then  granted  to  the  gruntee,  and  by  a  further 
testatum  the  grantor  transfers  his  interest  in  the  stock  to  a 
trustee,  with  power  of  attorney  to  receive  the  dividends,  and 
with  a  declaration  of  trust  to  secure  the  annuity.  The 
usual  covenants  are,  that  the  grantor  will  pay  the  annuity, 
that  he  has  good  right  to  charge  the  stock,  and  for  further 
assurance.  The  proviso  for  repurchase  is  much  the  same  as 
when  the  annuity  is  chargeable  upon  real  estate :  (see  the 
form  2  Con.  Prec,  Part  V.,  Section  XIII.,  No.  III., 
pp.  463,  468,  2nd  edit.) 

Personal  annuities.'] — A  mere  personal  annuity  is  usually 
secured  by  the  grantor's  entering  into  a  deed  of  covenant  to 
jay  the  annuity,  and  to  effect  a  policy  of  assurance  upon  his 
jfe,  accompanied  by  a  bond,  or  a  warrant  of  attorney,  by 
way  of  collateral  security,  and  sometimes  by  both;  but 
where  there  is  a  warrant  of  attorney,  and  the  annuity  con- 
tains a  covenant  for  payment  of  the  annuity  the  expense  of 
a  bond  may  be  safely  dispensed  with,  as  a  judgment  may  be 
entered  upon  the  warrant  of  attorney,  equally  as  well  with- 
out a  bond  as  with  one.  In  case,  however,  no  warrant  of 
attorney  be  given,  a  bond  affords  a  better  security  than  a 
covenant,  as  the  former  entitles  the  grantee  of  an  annuity  to 
obtain  judgment  for  the  penally  in  a  single  action,  and  to  take 
out  execution  from  time  to  time  on  the  arrears ;  whereas,  if  he 
has  only  the  grantor's  covenant  to  rely  on,  he  would  be 
compelled  to  bring  successive  actions  to  recover  the  arrears 
as  they  accrue  due.  Another  disadvantage  in  relying  upon  a 
covenant  is,  that  in  case  of  the  grantor's  death  the  annuitant 
would  not,  as  against  simple  contract  creditors,  be  entitled 
to  have  the  assets  reserved  to  answer  future  payments,  as 
he  clearly  would  be  if  the  annuity  had  been  secured  by 
bond,  which  for  such  purpose  will  be  treated  as  an  actual 
subsisting  debt. 

How  personal  annmty  should  he  penned,"] — A  deed  for 
securing  a  personal  annuity  should  recite  that  the  grantor 
has  given  the  grantee  his  annuity  bond,  or  executed  the 
warrant  of  attorney,  and  if  a  policy  gf  assurance  has  been 
already  effected  on  the  grantor's  life,  that  fact  should  also 
be  recited.  The  grantor  should  then  enter  into  a  covenant 
to  pay  the  grantee  the  annuity ;  and  the  policy  of  assurance, 
if  any  such  has  been  effected,  should  be  assigned  to  the 
grantee;  if  not,  the  grantor  must  covenant  to  effect  such 
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assurance,  and  to  do  all  necessary  acts  required  for  that 
purpose.  He  must  also  further  covenant  that  he  will  not 
do  any  act  whereby  the  policy  may  be  yacated,  or  whereby 
any  additional  premium  may  become  payable  thereon ;  and 
to  repay  any  moneys  the  grantee  may  pay  in  respect  thereof. 
A  clause  should  then  be  inserted  declaring  that  the  bond  or 
warrant  of  attorney  (or  both  the  latter  instruments,  as  the 
case  may  be)  are  to  be  considered  as  collateral  securitieB^  to 
secure  the  annuity ;  and  that,  upon  satisfaction  of  the  annuity, 
the  grantee  will  acknowledge  satisfaction  on  the  record  of 
jud^ent,  concluding  with  the  proviso  for  redemption  and 
repurchase. 

Bonds  and  warrants  of  attorney  often  given  as  collateral 
security^  where  the  annuity  is  charged  on  real  or  personal 
property. 1 — A  warrant  of  attorney  or  bond,  and  also  a  policy 
of  assurance,  often  accompany  the  grant  of  an  annuity  secured 
upon  a  life  interest  either  in  real  estate  or  personal  property 
(see  the  form  2  Con.  Prec,  Part  V.,  Section  XIII.,  No.  11., 
clause  13,  and  directions  therein  contained,  p.  460, 2nd  edit. ; 
see  also  observations  at  the  end  of  clause  19,  ib.  No.  IV., 
p.  475 ;  t6.  No.  III.,  clause  10,  p.  467;  ib.  clause  12,  p.  468); 
and  sometimes  those  collateral  securities  are  given  even 
where  the  annuity  is  to  be  issuing  out  of  a  freehold  estate  of 
inheritance  (see  directions  at  the  end  of  clause  19,  2  Con. 
Prec.,  Part  V.,  Section  XIII.,  No.  IV.,  p.  475,  2nd  edit.), 
and  also  when  secured  upon  a  conditional  surrender  of  copy- 
holds: (see  practical  dnrections,  2  Con.  Prec,  Part  V., 
Section  AlII.,  No.  V.,  clause  VIII.,  p.  481,  2nd  edit.) 

As  to  the  enrolment  and  registry  of  anmdties,'] — The  act  of 
53  Geo.  3,  c.  141,  required  all  annuities  to  be  enrolled  in 
Chancery,  which  act  was  lately  repealed  by  the  statute 
17  &  18  Vict.  c.  90;  but  by  a  still  more  recent  enactment 
(18  Vict.  c.  15),  after  reciting  that  by  such  repeal  of  the 
said  act  of  53  G^o.  3,  c.  141,  purchasers  are  no  longer  aUe 
to  ascertain  by  search  what  life  annuities  or  rentcharges  may 
have  been  granted,  enacts  that  any  annuity  or  rent  chai^ 
granted  af^r  the  passing  of  this  act,  otherwise  than  Sy 
marriage  settlement  for  one  or  more  life  or  lives,  or  for 
any  term  of  years  or  greater  estate  determinable  upon 
one  or  more  life  or  lives,  shall  not  affect  any  lands,  tene- 
ments, or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  or  until  a  memorandum  or  minute  contain- 
ing the  name  and  usual  or  last  known  place  of  abode,  and 
the  title,  trade,  or  profession  of  the  person  whose  estate  is 
[p.  c]  2  T 
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intended  to  be  affected  thereby,  and  the  date  of  the  deed, 
bond,  instrument  or  assurance  whereby  the  annuity  or  rent- 
charge  is  granted,  and  the  annual  sums  to  be  pai<l,  shall  be 
left  with  the  senior  Master  of  the  Court  of  Common  Fleas 
at  Westminster,  who  shall  forthwith  enter  the  particulars  in 
%  book,  in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  the  annuity  or 
rentcharge,  together  with  the  year  and  day  of  the  month 
when  every  such  memorandum  or  minute  is  so  left  with  him, 
and  he  shall  be  entitled,  for  every  such  entry,  to  the  sum  of 
28.  6(/.,  and  all  persons  shall  be  at  liberty  to  search  the  same 
book,  together  with  the  other  books  or  registers  in  the  office, 
upon  payment  of  the  sum  of  1^. :  (sect.  12.) 

Course  of  proceedings  to  register  anntdfy.'] — ^As  soon,  there- 
fore, as  the  deed  granting  the  annuity  is  executed,  the 
ffrantee's  solidtor  must  make  out  a  memorandum  in  the 
form  prescribed  by  the  above  act,  and  leave  the  same  with 
the  senior  Master  of  the  Common  Fleas,  in  order  that  the 
particulars  of  the  same  may  be  duly  entered  according  to 
the  directions  of  the  act. 

0/  the  re-grant  of  atmuities,'] — When  an  annuity  is 
redeemed,  a  re-crant  will  be  necessary  to  release  the  pro- 
perty from  the  charge.  The  assurance  for  this  purpose  will 
differ  very  little  from  an  ordinary  reconv^ance  upon  paying 
off  a  mortgage.  The  instrument  should  recite  the  grant  of 
the  annuity,  and  the  proviso  for  the  repurchase  or  redemp- 
tion of  the  same,  and  that  the  grantor  has  entered  into  an 
agreement  with  the  grantee  to  redeem  the  annuity  accordingly, 
all  arrears  of  the  annuity  having  been  discharged  up  to  Uiat 
time.  The  premises  charged  with  the  annuity  are  then 
reconveyed,  or  re-assigned,  or  surrendered  according  to  the 
nature  and  quality  thereof,  to  the  grantor,  exonerated  from 
the  charge,  m  the  same  manner  as  estates  of  the  like  kind 
would  be  reconveyed,  re-assigned  or  surrendered,  for  the 
purpose  of  re-investing  the  property  in  a  mortgagor  upon  his 
paymg  off  the  mortgage. 
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in  many  lots ;  for  the  purchase  of  everj'  lot  forms  a  distinct 
subject-matter  of  sale:  consequently,  each  purchaser  to 
whom  the  title  deeds  or  other  documents  necessary  to 
establish  the  title,  are  not  delivered  over  on  the  completion 
of  the  purchase,  is  entitled  to  have  attested  copies  of  them, 
which,  in  the  absence  of  an  express  stipulation  to  the  con- 
trary, must  be  furnished  at  the  vendor's  expense.  An  in- 
stance once  occurred  {Bird  v.  Le  Fevre^  6  Ves.  460)  where, 
in  the  absence  of  a  provision  of  this  kind,  an  estate  having 
been  sold  in  200  lots,  it  cost  the  vendor  2,000/.  to  furnish  the 
various  purchasers  with  attested  copies,  which  thev  insisted, 
as  they  nad  clearly  a  right  to  do,  on  being  supplied  with : 
(see  also  Berry  v.  Young,  2  Esp.  X.  P.  C.  640;  Dare 
V.  Tucker^  6  Ves.  460;  Boughton  v.  Jewell^  15  ib.  176; 
Barclay  v.  Raine^  1  Sim.  &  Stu.  449.) 

Extent  of  the  power  of  disposition  which  vendor  has  over 
the  property  must  also  be  ascertained,"] — Another  important 
matter  to  discover  is  the  actual  estate  or  interest  the  vendor 
possesses  in  the  property,  and  the  power  of  disposition  he 
has  over  it ;  as  also  the  particular  nature  of  the  property 
itself,  and  all  its  incidents  and  liabilities.  If  he  takes  a 
limited  interest,  as  for  vears,  for  his  own  life,  or  the  life  of 
any  other  person,  it  should  be  ascertained  whether  any  of  the 
lives  are  insured,  and  if  so,  whether  any  of  the  policies  of 
assurance  are  in  the  possession  or  under  the  control  of 
the  vendor;  and  whether,  in  the  latter  case,  the  policy 
might  not  be  advantageously  disposed  of  with  the  property ; 
whether,  in  case  none  of  the  lives  are  insured,  it  might  not 
be  advisable  to  do  so  before  offering  the  property  for  sale ; 
and  if  so,  which  of  the  lives  it  would  be  most  eligible  to 
select;  and  it  may  be  proper  to  remark,  that  there  are 
some  insurance  offices  which,  under  certain  restrictions,  will 
undertake  to  insure  even  unhealthy  lives. 

As  to  leasehold  property,"] — In  case  of  leasehold  property, 
it  must  be  seen  whether  or  not  the  lease  contains  any 
burdensome  covenants  on  the  part  of  the  lessee ;  whether, 
if  the  lease  is  determinable  on  lives,  it  contains  any  cove- 
nant for  renewal,  or  it  is  customary  to  grant  renewals  on  the 
dropping  of  any  of  the  lives,  and  upon  what  terms ;  as  also 
the  respective  ages,  and  state  of  health  of  the  several  lives, 
and  whether  or  not  the  lessor's  title  can  be  shown. 

Importance   of  being  able    to  jproduce  lessor's  tide,] — 
The  ability  to  show  a  lessor's  title  is  a  very  important 
C  2 
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matter,  for  if  a  vendor  cannot  produce  it,  and  does  not  ex- 
pressly stipulate  in  the  contract  or  conditions  of  sale  that  he 
shall  not  be  required  to  do  so,  it  will  afford  a  sufficient 
ground  for  a  purchaser  to  rescind  his  contract ;  for  the 
htter  being  a  purchaser  pro  tanto^  is  entitled,  as  such,  to 
call  for  the  inspection  of  the  title  of  the  original  lessor ;  as, 
unless  the  latter  had  the  power  to  grant  the  lease,  a  pur- 
chaser holding  imder  it  has  no  security  for  the  enjoyment 
of  his  term  in  the  property :  (^Fielder  r.  Hooker,  2  Mer. 
424 ;  Purvif  v.  Rai/er,  9  Pri.  488 ;  Souier  v.  DraAcj  5  B. 
&  Aid.  992.) 

Whether,  when  vendor  takes  only  a  limited  interest,  he 
might  not  dispose  of  it  more  adoantageously  with  the.  concur- 
rence of  the  other  parties  interested.'] — ^Another  important 
subject  of  inquiry,  where  the  vendor  takes  only  a  limited 
interest  in  the  property,  is  to  determine  whether  that  in- 
terest might  not  be  disposed  oi  more  advantageously  if  the 
concurrence  of  other  parties  also  interested  could  be  obtained ; 
as  for  instance,  the  concurrence  of  the  reversioner,  where  the 
party  wishing  to  sell  is  only  tenant  for  life,  or  vice  versa;  in 
either  of  which  cases  the  property  would  obtain  a  much 
higher  price  if  those  interests  were  to  be  sold  combined, 
than  if  disposed  of  singly. 

Necessity  of  ascertaining  whatinctunbrances  are  matters  of 
conveyance  and  what  are  matters  of  title,] — ^When  there  are 
incumbrances  on  the  property,  it  must  be  ascertained  whether 
they  are  mere  matters  of  conveyance,  which  a  vendor  has 
always  the  power  to  clear  off,  or  of  title  over  which  he 
has  no  actual  control,  the  latter  of  which  are  always  a 
fatal  defect  in  a  title.  Under  this  head  may  be  ranked 
executory  devises,  conditional  limitations,  conditions  at 
common  law,  remainders  not  barrable  (as  remainders 
under  a  settlement  which  are  supported  by  a  protector), 
leases,  jointures,  dowers,  curtesy,  annmties  and  rent 
charges;  bankruptcy  and  insolvency  in  the  vendor;  for- 
feitures and  powers.  But,  unless  in  the  case  of  executory 
devises,  it  seems  that  every  one  of  these  incumbrances 
may  be  removed  by  the  concurrence  of  the  necessary  par- 
ties ;  and  although  an  executory  limitation  over,  to  take 
place  afler  an  estate  in  fee  simple,  being  in  the  nature  of  an 
executory  devise,  cannot  be  defeated  by  any  act  of  the  parties 
claiming  the  preceding  estate  in  fee  simple  (^Pells  v.  Brown, 
Cro.  Jac,  590),  it  is  otherwise  when  the  limitation  over 
is  to  arise  after  the  estate  tail ;  for,  in  the  latter  instance, 
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sum,  a  duty  of  2^.  6d,  And  where  the  same  shall  exceed 
12Z.,  and  shall  not  exceed  24/.,  then  for  every  40«.,  aad 
fractional  part  of  40s.  of  such  annual  sum,  a  duty  of  5«. ; 
and  where  the  same  shall  exceed  24/.,  then  for  every  4/.  and 
fractional  part  of  4/.  of  such  annual  sum,  a  duty  of  10*. 
And  by  a  still  more  recent  enactment  (17  &  18  Vict.  c.  83), 
any  conveyance,  &c.,  described  in  the  schedule  annexed 
thereto  shall  be  made  partly  in  consideration  of  such  annual 
sum,  and  partly  in  consideration  of  a  sum  of  money  or  stock, 
such  conveyance,  &c.  shall  be  chargeable  with  the  ad  fxdorem 
duties  in  respect  of  each  of  the  considerations ;  and  where 
any  deed  or  instrument  shall  be  chargeable  with  any  ad 
valorem  duty  in  respect  of  any  sum  of  money  yearly  or  iu 
gross,  or  any  stock  or  security  herein  mentioned  shall  be 
made,  also  for  any  further  valuable  consideration,  such  deed 
or  instrument  shall  be  chargeable  (except  where  express 
provision  to  the  contrary  shafl  be  made  by  any  act  of  par- 
liament) with  such  stamp  duty  as  any  separate  deed  or 
instrument  made  for  such  last  consideration  only  would  be 
chargeable  with,  except  progressive  duty :  (sect.  16.)  And 
by  the  schedule  annexed  to  the  above-mentioned  act,  con- 
veyances are  charged  with  the  same  duties  as  on  a  lease  for 
a  term  not  exceedmg  one  hundred  years,  at  a  yearly  rent 
equal  to  such  annual  sum. 

No  ad  valorem  duties  chargeable  upon  a  covenant  to  lay  out 
a  specified  sum  in  building  or  improvements."] — No  ad  valorem 
duty  will  attach  upon  a  covenant  by  which  a  lessee  or  a 
purchaser  undertakes  to  lay  out  a  specified  sum  in  buildings 
or  other  improvements  upon  the  demised  or  purchased 
premises :  (NichoUs  v.  Cross^  14  Mees.  &  Wels.  42.) 

As  to  assignments  by  sheriffs  and  conveyances  by  the  as- 
signees of  bankrupts. 1 — An  assignment  of  property  sold 
under  an  execution  by  the  sheriff  to  the  purchaser  is  liable 
to  the  same  ad  valorem  duty  as  in  ordinary  sales  (^Lessee  of 
Nemgle  v.  Ahem,  3  Ir.  Law  Rep.  31),  as  are  also  convey- 
ances by  the  assignees  of  bankrupts  or  of  insolvent  debtors. 

Where  lands  are  contracted  to  be  purchased  by  several 
persons,"] — ^Where  lands  or  other  property  contracted  to 
be  purchased  by  two  or  more  persons  lomtly,  or  by  any 
other  person  for  himself  and  others,  or  wnolly  for  others  at 
one  entire  price  for  the  whole,  shall  be  conveyed  in  parts  or 
parcels  by  separate  deeds  or  instruments  for  the  persoos  for 
2  A  2 
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whom  the  same  shall  be  purchased,  for  distinct  parts  or 
shares  of  the  purchase  money,  the  principal  or  only  deed  of 
conyeyance  oi  each  separate  part  or  parcel  shall  be  charged 
with  the  said  ad  valorem  duty  in  respect  of  the  sum  of 
money  therein  spe<;ified  as  the  congideration  for  the  same ; 
but  ii  separate  parts  or  parcels  of  such  lands  or  other  pro- 
perty shall  be  conveyed  to,  or  to  the  use  of,  or  in  trust  for 
different  persons,  in  and  by  one  and  the  same  deed  or  in- 
strument, then  such  deed  or  instrument  shall  be  charged 
with  the  said  ad  valorem  duty  in  respect  of  the  aggregate 
amount  of  the  consideration-moneys  therein  mentioned  to 
be  paid,  or  agreed  to  be  paid,  for  the  lands  or  property 
thereby  conveyed  to  the  purchaser:  {55  Greo.  3,  c.  184,  tit. 
"  Conveyance.") 

When  several  parties  sell  at  distinct  prices^  a  stamp  on  the 
aggregate  amotmt  toill  be  sufficient^] — But  where  several 
parties  sell  at  distinct  prices,  if  they  all  convey  to  the  pur- 
chaser by  the  same  instrument,  one  stamp  will  cover  the 
whole,  without  respect  to  the  different  estates  and  interests 
the  conveying  parties  take  in  the  property:  (t&.) 

As  to  sub-sales.'} — With  respect  to  sub-sales,  where  any 
person  having  contracted  for  the  purchase  of  any  lands  or 
other  property,  but  not  having  obtained  a  cpnveyance 
thereof,  shall  contract  to  sell  to  any  other  person,  and  the 
same  shall  in  consequence  be  conveyed  immediately  to  the 
sub-purchaser,  the  principal  or  only  deed  or  instrument  of 
conveyance  shall  be  charged  with  the  said  ad  valorem  duty 
in  respect  of  the  purchase  or  consideration  therein  expressed 
or  agreed  to  be  paid  by  the  sub-purchaser :  (55  Greo.  3, 
c.  184;  tit.  "Conveyance.") 

As  to  svh-pur chasers. J — "  And  where  any  person,  having 
contracted  for  the  purchase  of  any  lands  or  other  property 
^  aforesaid,  shall  convey  the  same  in  parts  or  parcels,  the 
principal  or  only  deed  of  conveyance  of  each  part  or  parcel 
thereof  shall  be  charged  with  the  said  ad  valorem  duty  in 
respect  only  of  the  consideration-money  paid  for  the  same 
by  the  sub-purchaser,  without  any  regard  to  the  amount  o( 
the  original  purchase-money :  "  {id,  ib.) 

What  persons  are  to  he  deemed  purchasers  and  sellers.} 
— ^In  all  cases  of  such  sub-sales  as  aforesaid,  the  sub-pur- 
chasers and  persons  selling  immediately  to  them,  shall  be 
deemed  the  purchasers  and  sellers  within  the  meaning  of 
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tomiuoii  deed  stamp  will  become  necessary:  (^Rex  v.  Went^ 
1  Bliig.  131.) 

Attornment.'] — A  simple  act  of  attornment  to  the  persons 
legally  eiititloil  to  the  reversion  requires  no  kind  of  stamp 
whatever,  an  act  of  this  kind  not  being  deemed  of  sufficieDt 
importance  to  occupy  a  place  in  the  Stamp  Acts:  {Cornish 
V.  Learally  8  B.  &  C.  471.)  But  if  the  amount  of  rent,  or 
the  time  or  ifianner  in  which  it  is  to  be  rendered,  is  set  forth 
in  the  attornment,  it  will  then  be  viewed  in  the  light  of  an 
agreement,  and  must  be  stamped  accordingly:  {FrankUY, 
FronkiSy  3  Per.  &  Dav.  565.)  And  if  an  attornment  is  made 
to  pei-soiis  having  no  right  to  the  property,  such  instrument 
will  not  bo  (loeniod  evidence,  unless  it  be  stamped  as  an 
agrcemcut :   {Frankis  v.  Frankls^  3  Per.  &  Dav.  365.) 

Ad  valorem  duty  does  mtt  attach  unless  the  vistrumeni 
operates  hy  way  of  conveyance.] — No  ad  valorem  duty  will 
attach  if  the  instrument  does  not  operate  by  way  of  convey- 
ance ;  hence  it  has  been  determined  that  an  award,  although 
under  hand  and  seal,  and  conferring  an  interest  in  real 
estate,  was  properly  stamped  with  the  common  \L  15j.  deed ' 
stamp.  And  where  an  inclosure  act  gave  the  commissioners 
power  to  award  lands  to  those  persons  who  bought  them  of 
persons  entitled  to  allotments,  it  was  held  that  they  might 
awaril  lands  partly  by  exchange  and  partly  for  money,  and 
that  the  award  did  not  require  an  ad  valorem  stamp  on  the 
consideration  money,  which  greatly  exceeded  300/.:  (JDoe 
ex  dem.  Siiffield  v.  Preston,  7  B.  &  C.  392.)  And  upon  the 
same  principle,  an  agreement  in  consideration  of  7,000/.  to 
present  to  a  rectory,  was  held  not  to  be  a  conveyance 
chargeable  with  ad  valorem  duty,  notwithstanding  it  was 
argued  that  a  court  of  equity  would  have  decreed  the  pur- 
chaser the  next  presentation,  in  the  event  of  a  vacancy: 
(Wdmot  V.  Wilkinson,  6  B.  &  C.  506.)  So,  where  lie 
plaintiiF  agreed  to  sell  to  the  defendants  all  the  two  upper 
beds  or  vems  of  coal  under  certain  lands  containing  sixteen 
acres,  more  or  less,  at  77/.  per  acre,  to  be  paid  as  follows, 
viz.,  100/.  on  the  day  of  the  date,  and  the  other  by  equal 
(quarterly  payments  of  25/.  each ;  and  it  was  also  stipulated 
that  if  the  defendants  should  work  more  of  the  coal  in  any 
year  than  100/.  the  defendant  shall  pay  for  such  excess 
(juarterly,  after  the  rate  aforesaid ;  the  court  held,  notwith- 
standing no  turther  conveyance  appeared  to  have  been  con- 
templated, and  that  the  transaction  amounted  to  a  sale, 
still  that  the  instrjument  did  not  fall  within  the  description 
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of  those  charged  with  ad  valorem  duty :  (I^uttipB  y.  MorrisoR^ 
13  L.  J.  Rep.  (N.  S.)  212.)  Neither  will  an  agreement  for 
the  yeature  of  uind  require  an  ad  valorem  stamp. 


No  ad  valorem  dvty  attadies  wUess  there  it  an  actual  eaUJ] 
— Unless  there  is  an  actual  sale,  no  ad  valorem  duty  will 
attach.  And  where  a  contract  has  been  entered  into,  and 
deed  of  conyeyance  prq)ared9  duly  stamped,  but  sudi  con- 
tract b  afterwards  abandoned  preyiously  to  the  execution 
of  the  deed,  in  such  cases  the  duties  will  be  remitted,  as  they 
also  will  where  the  whole  of  the  stamps  baye  been  spoUed, 
and  in  the  latter  case,  without  any  reference  as  to  wnether 
the  instrument  to  which  they  were  attached  shall  haye  been 
exempted  or  not. 

Deeds  by  way  of  family  setdement  not  viewed  in  the 
hght  of  «a2eii.]---Settlements  by  way  of  &niily  arrangement 
are  not  yiew^  in  the  li^ht  of  sales ;  but  instruments  of  this 
kind  are  chargeable  with  a  particular  amount  of  stamp, 
duties,  under  the  head  of  *^  Settlement,"  which  will  form 
subject-matter  for  our  future  consideration,  when  we  come 
to  treat  of  instruments  of  die  latter  kind:  {Dean  y.  Dianumd^ 
4  B.  &  C.  423.) 

DuOee  now  chargeable  upon  separate  deeds  of  covenant,']— 
But  now,  s^Mirate  deeds  of  coyenant  upon  a  sale  or 'mort- 
gage, whether  to  surrender  copyholds,  or  for  title,  or  to 
produce  title  deeds,  or  for  any  other  purpose,  require  a  dntj 
equal  to  the  ad  valorem  duty  on  the  consideration  mone;^, 
wnere  audi  duty  does  not  exceed  10«.,  and  \0s.  where  it 
exceeds  that  sum :  (^13  &  14  Vict.  c.  97,  schedule,  **  Coye- 
nant'') 

IL   PBOOBBStUYB  DUTIES. 

Progressive  duties^  when  and  how  chargeabUJ] — The 
progressiye  duties  imposed  by  the  Greneral  Stamp  Act 
(55  €reo.  3,  c.  184)  upon  conyeyances  charged  with  an  ad 
palorem  duty  was  \L ;  and  where  no  such  ad  valorem  duty 
was  chargeable,  but  the  instrument  was  liable  to  a  duty  (» 
12.  15«.,  under  the  head  of  ^^  Conyeyance  of  any  kind  not 
otherwise  charged,  nor  expressly  exempted  from  all  other 
stamp  duty,'^  £e  progressiye  duty  was  1/.  5«.  But  now, 
under  the  recent  act  (13  &  14  Vict  c.  97,  schedule,  ^^  Pro- 
eressiye  Duty'^),  where  any  deed  or  inatmment  of  any 
description,  whether  chargeable  with  any  stamp  duty,  either 
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by  admittance  only  and  not  by  deed :  Instkuments  relating 
thereto  not  otherwise  charged  by  the  said  act,  when  such 
surrender  is  made  out  of  court,  or  the  memorandum  thereof, 
are  still  chargeable  under  the  General  Stamp  Act  (55  Geo.  3, 
c.  184)  with  a  duty  of  IL  where  the  same  shall  exceed  5*., 
and  a  duty  of  5s.  where  the  same  shall  not  exceed  20*. 

Old  duties  of  admittances  out  of  court."] — By  the  General 
Stamp  Act  (55  Geo.  3,  c.  184),  also,  any  admittance  out  of 
court,  or  the  memorandum  thereof,  where  the  clear  yearly 
value  shall  not  exceed  20«.,  is  charged  with  a  stamp  duty 
of  1/.,  and  where  the  same  shall  not  exceed  20s,  with  a  duty 
of  5s.  And  where  both  a  surrender  and  admittance,  or 
more  than  one  surrender  or  admittance,  or  other  memo- 
randum thereof,  was  contained  in  the  same  piece  of  vellum, 
parchment,  or  paper,  the  proper  duty  was  payable  in  respect 
both  of  each  surrender  and  of  each  admittance. 

Alterations  effected  by  the  act  IS  Sr  l^  Vict.  c.  97.]— The 
only  alterations  which  have  been  effected  with  respect  to  the 
stamp  duties  on  copyholds  is  in  those  relating  to  "  admit- 
tances out  of  court,"  on  the  copy  of  court  roll  on  an 
admittance  in  court  upon  sale  or  mor^age^  which  is  reduced 
from  \l.  or  5s.  to  a  duty  of  2*.  6rf.  in  all  cases. 

Where  surrenders  are  made  of  several  tenements^ — With 
respect  to  surrenders  made  of  several  copyhold  tenements, 
it  seems  that  if  they  are  all  described  as  forming  the  subject 
of  one  surrender  only,  or  only  one  admittance,  one  stamp  will 
cover  the  whole,  provided  one  admittance  only  is  necessary 
to  perfect  the  title.  But  when  several  admittances  are  neces- 
sary, a  separate  stamp  will  be  required  on  each  admittance : 
Roach  V.  Steward  of  Eton  CoUege,  6  L.  T.  Rep.  395.) 

Surrenders  to  the  uses  of  a  wiU  exempt  from  stamp  duty.'] 
— Original  surrenders  of  copyholds  out  of  court,  and  copies 
of  court  roll  of  surrenders  in  court  to  the  uses  of  a  will,  or 
to  trustees  for  the  purposes  of  a  will,  as  also  the  court  rolls, 
or  the  books  of  any  manor  wherein  the  proceedings  relating 
thereto  shall  be  entered  or  minuted,  are  exempted  from  au 
stamp  duty  (55  Geo.  3,  c.  184,  sched.,  Copyhold);  but 
under  the  Wills  Act  (1  Vict.  c.  26,  s.  4),  where  copy- 
holds have  not  been  surrendered  to  the  use  of  a  will,  no 
person  claiming  under  the  will  shall  be  entitled  to  be 
admitted  tenant  thereto  without  paying  the  same  duties  as  if 
the  testator  himself  had  been  admitted ;  and  a  proyiso  in  the 
[p.  c]  2  B 


278       PRACTICE  OF  CONVBTANCING.      [BOOK  I. 

same  section,  which  empowers  an  unadmitted  devisee  to 
devise  his  estate,  also  enacts  that  no  person  claiming  under 
such  will  shall  be  entitled  to  be  admitted  thereto,  except 
upon  payment  of  such  stamp  duties,  fees,  &c.  as  would  have 
been  lawfully  due  in  respect  of  the  admittance  of  the  said 
testator  and  of  surrendering  the  estate  to  the  use  of  his  will, 
or  of  presenting,  registering,  or  enrolling  such  surrender, 
had  he  been  duly  admitted,  and  had  surrendered  the  same 
to  the  uses  of  his  will ;  all  which  said  duties  shall  be  paid  in 
addition  to  the  stamp  duties,  &c.  due  or  payable  on  the 
admittance  of  the  persons  entitled  as  aforesaid. 

As  to  deeds  of  covenant  to  surrender  of  copyholdsJ] — ^No 
express  mention  is  made  of  deeds  of  covenant,  either  for  the 
surrender  of  copyholds  or  for  any  other  purpose,  either  in 
the  General  Stamp  Act  (55  Geo.  3,  c.  184)  or  in  any  other 
enactment  relating  to  stamp  duties,  but  such  assurances 
were  charged  with  a  duty  of  \l,  \5s.  under  the  head  of 
"  Conveyance  not  otherwise  charged ;"  and  are  now,  under 
the  statute  13  &  14  Vict.  c.  97,  chargeable  with  a  duty  equal 
to  the  ad  valorem  duty  on  the  consideration  money  where 
the  duty  does  not  exceed  10^.,  and  to  a  duty  of  10*.  where 
the  same  shall  exceed  that  amount. 

TV.  Errors  and  Omissions,  how  remedied. 

1.  Where  the  wrong  stamps  have  been  used. 

2.  Where  the  instruments  are  mistamped  at  the  time  of  execution. 

3.  As  to  the  stamping  of  instruments  executed  abroad. 

4.  Allowance  for  spoiled  stamps,  how  obtained. 

5.  By  whom  the  expenses  of  re-stamping  instruments  must  be 

borne. 

1.  Where  the  wrong  Stamps  have  been  used. 

Statutory  enactments,'] — By  the  statute  43  Geo.  3,  c.  127, 
re-enacted  by  the  General  Stamp  Act  (66  Geo.  3,  c.  184), 
instruments  requiring  stamps  of  a  particular  denomination 
having  wron^  stamps  affixed  to  them,  but  of  equal  or  greater 
value,  are  ^owed  to  be  stamped  with  a  proper  stamp 
without  the  payment  of  any  penalty.  These  acts  are,  how- 
ever, superfluous  so  far  as  deeds  or  other  instruments  under 
seal  are  concerned,  as  these  have  never  been  marked  with 
stamps  of  any  specific  character;  consequently  the  same 
description  of  stamp,  if  of  the  proper  value,  is  equally  adapted 
to  a  conveyance,  assignment,  lease,  mortgage,  or  any  other 
kind  of  deed  whatever. 
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